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LONDON: 
VHnrTKD  BY  G.  P.  BOWOBTH,  QBEAT  NEW  STEKBT,  FETTEB  LANE,  B.C. 


PREFACE  TO  THE  SIXTH  EDITION. 


A  NEW  Edition  of  this  Treatise,  revised  throughout  with 
assiduous  reference  to  the  authorities  up  to  the  latest 
decisions,  including  the  Reports  issued  in  December  last, 
is  here  submitted  to  the  Profession  and  to  ihe  Mercantile 
Community. 

The  Court  of  Appeal  in  Stewart  v.  Merchants'  Mar. 
Ins.  Co.  animadverted  with  just  severity  on  the  reten- 
tion of  the  3  per  cent,  memorandum  as  affecting  ship  in 
the  terms  in  which  it  was  introduced  into  the  policy 
about  17^,  unmodified  in  any  respect,  notwithstanding 
I  the  Tast  increase  in  size  and  costliness  of  our  ocean 
I  /Steamers.  In  one  of  the  notes  to  that  case  a  suggestion 
is  offered  with  a  view  to  stimulating  discussion,  in  order 
that  such  a  reform  of  that  memorandum  may  be  arrived 
at,  as  may  maintain  a  somewhat  more  reasonable  pro- 
portion to  the  present  development  of  British  Shipping. 

So  simple  a  matter  as  the  stamps  and  stamp  laws  in 
relation  to  policies  is  disgracefully  perplexed  on  the 
face  of  the  Statutes  by  piece-meal  alterations  on  previous 
alterations.  In  the  Appendix  of  Statutes  the  eye  will 
find  assistance  from  slight  notes  interspersed  between 
the  sections.  At  the  same  time  the  subject  has  been 
dealt  w4th  in  the  text  in  a  simple  and  intelligible  way, 
such  as,  it  is  hoped,  will  be  generally  acceptable. 


D.  MACLACHLAN. 


11,  Knro's  Bench  Walk,  TehplBi 
January,  1887. 


PREFACE  TO  THE  THIRD  EDITION. 


For  this  edition  of  Sir  Joseph  Arnould's  valuable  trea- 
tise the  text  has  been  revised,  supplemented,  and  modified 
in  accordance  with  the  latest  authorities. 

It  had  become  necessary  for  the  preservation  and  use- 
fulness of  the  work  to  alter  the  arrangem^t  of  Part  I. 
The  Editor  embraced  that  opportunity  at  tne  same  time 
to  collect  and  compact  the  work  upon  the  mau^oints  of 
the  subject,  with  a  view  to  the  light  which  parts  in  tiieir 
natural  order  and  connexion  mutually  reflect  one  upoi. 
another.  Further  to  facilitate  perusal  and  reference,  he 
has  studied  compression  by  rejecting  verbiage,  repetitions, 
and  loose  observations,  whilst  preserving  everything  that 
was  in  any  way  pertinent ;  he  has  also  prefixed  to  each 
chapter  an  analysis  of  its  contents,  and  prefaced  the 
whole  work  with  a  summary  view  (P.  I.  c.  1)  of  the  con- 
tract of  Insurance  in  its  principles  and  parts,  as  it  is 
developed  and  considered  in  the  subsequent  pages. 


D.  MACLACHLAN. 


QOLDSXITH  BUILDINO,   ThatTLAf 

9th  DeeembeTf  1865. 


PREFACE   TO   THE   FIRST   EDITION. 


To  make  a  text-book  of  practical  utility  and  ready  reference  for 
Englisli  lawyers  has  been  the  first  object  aimed  at  in  this  compi- 
lation :  to  this  end  the  matter  has  been  much  subdivided  and 
copiously  indexed,  marginal  notes  have  been  added,  and  an  endea- 
vour made  Ur  present  a  methodized  arrangement  of  the  body  of 
English  Jurisprudence^  on  the  subject  of  which  it  treats.  To 
accomplis}^  this  point,  without  either  unnecessary  diflfuseness,  or 
nnsatisiactory  generality,  seems  to  form  the  chief  difficulty  in 
these  imdertakings,  especially  where,  as  in  the  present  case,  almost 
the  whole  law  on  the  subject  treated  of  is  judge-made  law,  and  the 
value  of  previous  decisions,  as  precedents,  depends  on  the  application 
of  rather  refined  principles  to  frequently  complicated  states  of  fact. 
Could  I  hope  that  I  had  overcome  this  difficulty  as  completely  as 
I  have  felt  it,  I  should  submit  this  work  to  the  profession  with 
much  more  confidence  than  is  at  present  the  case. 


JOSEPH  ARNOULD. 


12,  Eoro's  BsHOH  Wiik,  Teicflb. 
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ADDENDUM. 


Three  per  Cent.  Memorandum  on  Ship, — ^A  ship  insured  in  a  time  policy  containing  the 
usual  3  per  cent,  clause  had  ended  a  voyage  and  delivered  her  cargo,  and  was  then 
found  BO  foul,  that  she  must  be  docked  in  order  to  be  scraped,  cleaned,  and  painted. 
After  being  placed  in  dock  it  was  found  on  survey  that  her  stem  post  had  been 
fractured  by  a  peril  of  the  sea.  The  repair  of  this  injuxy  took  eight  days.  The  clean- 
ing, scraping  and  painting  required  three  days  ;  but  as  both  repairs  and  cleaning  went 
on  together,  it  became  a  question  on  which  depended  the  liability  of  the  insurer  under 
the  3  per  cent,  clause  how  much  of  the  dock  charges  were  to  be  attributed  to  the  repairs 
of  the  average  loss. — Hold,  in  the  Court  of  Appeal,  and  by  the  House  of  Lords,  that 
half  the  dock  charges  for  the  three  days  must  be  allocated  severally  to  the  cleaning  and 
the  repairs ;  the  other  five  days  being  entirely  due  to  the  repairs.  The  consequence 
was  that  the  insurer  became  liable  for  the  average  loss.  Marine  Ins.  Co.  v.  China 
Transpacific  S.S.  Co.,  11  App.  C.  673. 
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CHAPTER  L 

GEKBKAL  PRINCIPLES  OF  MABINE  INSURANCE. 

Marine  Insurance,  althougli  perplexed  with  questions  of  The  oontract. 
great  refinement  and  difficoltj  arising  out  of  the  intrioate 
details  of  business  and  the  intervention  of  fortuitous  eyents, 
is  yet  oi  all  the  contraots  known  to  the  conuneroial  law  the 
simplesi  perhapa  in  respect  of  principle  and  the  most  philo- 
sophical vDLjp^wi  of  juridical  development.  The  salutary 
nature  oi-its  object  is  pointed  out  by  the  same  word  which 
detenniiieB  its  pi^dple  and  defines  the  whole  course  of  legal 
~'^^3ieu^€}^  Zsk  its  essential  nature  and  in  all  its  incidents  it  is 
a  contract  of  indemnity.  With  this  for  its  object,  it  seems 
to  have  originated  with  the  eaxly  necessities  and  advantages 
of  modem  commerce.  By  this  it  is  rigorously  construed  in 
our  oonrts  of  justice,  whatever  be  the  use  and  purpose  to 
which  it  happens  to  be  bent.  And  from  this  the  British 
Legislature  have  vigilantly  provided  that  it  shall  not  be 
diverted  in  order  to  serve  the  ends  of  the  gambler. 

Hence  an  insurable  interest,  of  appreciable  commercial  Inflorable 
value,  in  the  subject  of  insurance  is  of  the  veiy  essence  of  ^ 
the  right  to  recover  upon  this  contract.^  In  the  absence  of 
this  the  plaintiff  is  not  damnified,  although  there  has  been  a 
total  loss,  and  notwithstanding  he  may  have  had  at  the  time 
of  efPecting  the  policy  such  an  interest  as  enabled  him  then  to 
make  a  valid  contract.  If  A.  has  a  cargo  of  seed  on  its  way 
by  the  ship  Pomona  from  Taganrog  to  London,  covered  by 
an  insurance  to  the  full  value,  and  sells  it  before  arrival  to  B., 
the  policy  from  the  moment  of  the  sale  ceases  to  be  of  any 
value  to  A.    But  to  B.,  in  virtue  of  his  acquired  interest  in 

^  Lvcena  v.  Craufaid,  2  B.  &  F.  K.  R.  269. 
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the  cargo,  it  becomes  of  value  in  case  A.  agrees  to  hold 
the  policy  on  his  behalf  or  assigns  it  over  to  him.^  If  B. 
before  the  arrival  of  the  ship  resells  the  cargo  to  C.  to  be 
delivered  at  London,  C.  is  incapable  of  an  assignment  of  the 
policy  because  the  entire  risk  remains  upon  B.,^  and  there- 
fore B.  retains  his  insurable  interest  notwithstanding  lus  sale 
of  the  cargo,  and  is  entitled  to  recover  on  the  policy  in  case 
of  loss.  Any  damnification  of  C.  following  upon  a  loss  of  the 
<)^go  by  perils  insured  against,  cannot  arise  except  from  a 
breach  of  B.'s  contract  to  deliver,  and  therefore  that  is  the 
basis  and  form  of  his  action*  But  if  C.  were  nevertheless 
allowed  to  recover  on  a  policy  upon  the  cargo,  this  right  to 
recover  could  not  arise  upon  a  contract  of  indemnity,  that  is 
of  marine  insurance,  since  by  supposition  he  has  no  interest 
in  the  cargo  at  the  time  of  its  loss'  through.'  ^ioh  he  could 
be  damnified  by  its  destruction.  ^^^  ,-^ 

Wagw  A  policy  such  as  could  be  underwritten  i  Sder  the 

circumstances  in  this  hypothesis  would  be  a  couuiooo'  B^^^ 
indemnity  but  by  way  of  wager  on  the  event  of  the  voyage. 
Policies  of  this  nature  appear  to  have  come  much  into  vogae 
in  this  country  at  a  time  when  the  romantic  nature  of  British 
adventure  in  the  Eastern  Seas  had  the  effect  of  introducing 
extravagant  speculation  into  the  business  of  the  merchant, 
and  of  at  length  inducing  all  classes  to  run  riot  in  this  species 
of  lottery,  eager  to  brave  ruin  for  the  uncertain  chance  of 
instantly  realizing  a  fortune.  These  contracts  were  decided 
to  be  lawful,  and  continued  to  be  so  held  in  our  courts  of 
justice  until  the  Legislature  interfered  in  1746,  having  in 
1720  passed  the  Bubble  Act  and  in  1734  the  Act  against 
Stockjobbing.  On  less  doubtful  principles  than  in  the  twc) 
other  instances  the  19  Gteo.  2,  c.  37,  declared  all  policies  by 

^  Powles  V.  Ixmesy  11  M.  &  W.  10.  faUing-in  of  the  life ;  Dalby  r.  The 

'  See  North  of  England  Pore  Oil-  Indian  and  London  Life  Assnrasoe 

cake  Co.  v.  Archangel  Maritime  Bk.  Co.,  16  C.  B.  366 ;  a  perfectly  lega^ 

icJnB.  Co.,  L.  R.,  10  Q.  B.  249.  contract,  though  not  of  indeiiuiit7> 

'  Bifiering  therefore  entirely  from  provided  it  be  -within  the  limits  pre- 

life  insurance,  which  is  merely  a  con-  scribed  by  the  14  Geo.  3,  c.  48. 

tract  to  pay  a  sum  of  money  on  the 
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way  of  gaining  or  wagering  to  be  illegal  in  respect  of  British 
ships  and  cargoes,  with  some  few  and  these  now  almost  obso- 
lete exceptions.  It  is  surprising  to  find  an  English  lawyer 
so  late  as  the  time  of  Mr.  Christian's  edition  of  the  Comment 
taries  disputing  the  existence  of  any  difference  between  these 
and  contracts  of  marine  insurance  properly  so  called.  It  is 
lumeoessary  to  appeal  against  this  opinion,  as  does  Mr.  Phillips 
to  the  authority  of  Emerigon  and  Yaliii;  the  distinction  rests 
on  the  essential  nature  and  objects  of  Marine  Insurance  as 
being  a  contract  of  indemnity ;  a  distinction  held  in  Tiew  by 
the  jurisprudence  of  all  commercial  countries,  and  so  strictly 
observed  now  by  the  spirit  of  English  law  that  a  policy  not 
expressly  dispensing  with  proof  of  interest  implies  an  insur- 
able interest,  ^hich  he  that  puts  the  contract  in  suit  may  be 
put  to  prove/in  the  Courts  of  this  country. 

Out  of  puB  essential  character  of  the  contract  arises  the  Good  faith, 
necessity  fibr  that  good  faith  which  is  required  to  a  greater 
^cnSgii'^rin  this  than  in  any  other  contract  not  made  between 
persons  in  confidential  relations.^  On  questions  of  pur-p 
chase  and  sale,  provided  there  is  neither  fraud  nor  misrepre^ 
sentation  on  either  side,  the  prevailing  maxim  of  the  law  is 
Caveat  emptor^  In  contracts  of  guarantie,  the  guarantor 
voluntarily  assumes  the  position  of  friend  to  him  whose 
credit  is  in  doubt,  thereby  impliedly  waiving  all  information 
beyond  that  which  his  questions  provoke,  so  that  the  only 
obligation  on  the  other  side  in  respect  of  prior  information  is 
not  to  conceal  when  inquiry  is  made.'  An  entire  change  of 
obligations  takes  place  in  respect  of  the  parties  when 
strangers  come  together  to  negotiate  a  contract  of  indem-* 
nity.  This  probably  never  happens  upon  view  of  the 
mibject  of  insnrance :  most  probably  that  is  at  an  un- 
approachable distance,  and  in  the  midst  of  the  very  perils 
against  which  an  indemnity  is  sought.    The  nature  of  these 

Y  Garter  v.  Boehm,  3  Burr.  1906.  4  Exch.  49. 

*  Parkiiiflon  v.  Lee,  2  East,  314 ;  '  Lee  v,  Jones,  14  C.  B.,  N.  S. 

and  see  Jonee  v.  Just,  L.  B.,  3  Q.  B.  386  ;  17  C.  B.,  N.  S.  482  ;  34  L.  J. 

197,  and  Modj  v,  Gregson,  L.  B.,  (C.  P.)  131. 
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perils,  be  it  of  harbours,  riyers,  or  seas,  is  matter  of  oominoii 
knowledge  between  them.  That  the  ship,  whether  she  be 
the  proposed  subject  of  insurance  or  the  actual  means  only 
of  carriage,  is  tight,  staimch,  strong,  and  in  every  way  fitted 
for  the  Toyage,  is  the  most  favourable  assumption  from 
which  the  negotiations  can  start.  That  then  being  assumed 
as  a  fi:ced  condition  of  their  stipulations,  the  existence  mean- 
while of  any  state  of  facts  which  has  the  effect  of  removing 
entirely  or  somewhat  aggravating  the  necessity  for  insurance, 
if  a  matter  peculiarly  within  the  knowledge  of  that  party 
whose  interest  lies  in  misrepresenting  or  concealing  it,  goes 
to  the  essence  of  the  contract,  and  if  covered  by  the  terms  of 
the  policy  without  the  consent,  in  consequence  of  the  igno- 
rance, of  the  other  contracting  party,  renders  the  contract  a 
nullity.  The  underwriter,  e,g,j  privately  knows  that  the 
ship  has  arrived  all  safe,  or  the  merchant  that  she  is  wrecked, 
or  has  taken  the  ground,  or  has  necessarily  sought  a  port  of 
distress  for  repairs ;  the  contract  made  in  ignorance  of iJQoHs 
of  no  binding  force  on  the  other  party.  On  the  contrary,  if 
made  in  ignorance  by  both,  and  the  subject  of  insurance  is 
existing,  or  the  words  lost  or  not  lost  be  introduced,^  the  con- 
tract is  binding.?  It  hence  appears  that  marine  insurance  is  a 
contract  uherrimcB  fidei^  not  because  it  appeals  specially  to  the 
popular  sentiment  of  fairness,  or  the  stricter  notion  of  equity, 
but  because  being  a  contract  of  indemnity  it  supposes  disdo* 
sures  frequently  adverse  to  the  interests  of  the  man  required 
to  make  them,  simply  however  in  order  to  that  consent  and 
agreement  ad  idem  between  the  parties  without  which  any 
contract  whatever  is  altogether  impossible. 
Conditions  of       An  indemnity  however  against  the  consequences  of  a  per- 

the  contract.  t  . 

son  s  own  negligence  or  wrong  would  be  a  contract,  if  persons 
were  found  inconsiderate  enough  to  enter  into  it,  inimical  to 
sound  public  policy  and  the  general  interests  of  mankind. 

^  I  am  aware  that  I  am  here  in-  Stone   v.  Marine   Ins.  Go.  Ooean, 

trodndng   a   proviso    which   some  Limited,  of  Gothenburg,  1  Ex.  Dir. 

think  mmecessary.  81,  86  ;  Bradford  v,  Symondson,  7 

'  Accordingly,  per  Bramwell,  B.,  Q.  B.  D.  456 ;  60  L.  J.  (Q.  B.)  682. 
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But  marine  insuranoe,  being  wholly  and  only  a  oontract  of 
indemnity,  is  therefore  universally  received  and  construed  as 
involving  certain  unexpressed  but  well-understood  conditions 
against  the  negligence  or  wrong  of  the  parties,  in  virtue  of 
which  upon  the  intervention  of  such  wrong  or  negligence 
the  contract  becomes  void. 

The  veiy  chiefest  of  these  comprises  that  assumption  Seaworthi- 
already  described  as  the  one  fixed  point  among  all  the  un- 
stable, evernahifting,  and  uncontrollable  elements  with  which 
the  contract  deals.  The  winds  and  the  waves  are  not  under 
the  hand  of  man.  Yet  their  ordinary  strength  may  be 
calculated ;  their  usual  moods  and  shifting  varieties  may  be 
humoured.  The  ship  may  be  made  strong  to  contend ;  she 
may  be  manneji  and  equipped  with  skill,  rope,  sail,  and  rudder 
to  trim  to  ther  winds  and  to  ride  the  waves.  These  are  things 
within  the  0K»mpass  of  human  power  to  foresee  and  provide 
for.  It  id  not  unreasonable  to  expect  such  provision  at  the 
Ta^  of  the  assured.  In  his  own  interest  he  would  certainly 
do  his  best  to  protect  himself  against  such  casualties  of 
maritime  traffic.  He  is  not  allowed  to  slack  this  effort  when 
he  puts  himself  under  the  protection  of  another  who  assumes 
the  risk.  He  cannot  even  shift  from  his  own  shoulder  the 
responsibiliiy  of  seeing  by  inspection  whether  the  state  of  the 
vessel  fulfils  the  requirement.  It  is  a  tacit  condition  in  the 
contract  that  the  ship  is  seaworthy;  the  insurer  proceeds 
upon  the  footing  that  she  is  so,  and  if  she  be  otherwise  the 
assured  is  unprotected,  notwithstanding  the  policy. 

But  as  the  ship  may  be  insured  to  lie  in  port,  to  navigate  Belaiiye  use 

•  .  .,    J  t  _.  1  .  J  i  of  the  term. 

nvers,  or  to  sail  the  ocean,  seawortmness,  the  commoner 
expression  in  use  to  describe  the  condition  in  question,  is 
necessarily  a  relative  term  capable  of  a  meaning  suitable 
to  whichever  of  these  intentions  may  be  expressed  in  the 
policy.*  A  different  state  of  the  hull,  rigging,  and  stores, 
a  different  state  of  the  crew  is  signified  by  the  term  as  it 

1  Per  F«rke,  B.,  Dixon  v.  Sadler,      33  L.  J.  (Q.6.)  17;  Bonillonv.  Lnp« 
6  M.  &  W.  414  ;  Knill  v.  Hooper,  2      ixm,  33  L.  J.  (C.  P.)  37. 
H.  ft  N.  277 ;  Btuges  9.  Wiokham, 
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Inoaseof 
time  policies. 


becomes  applicable  to  a  contemplated  difference  of  ciroom- 
Bestriotedde-  stances  affecting  the  ship.  Yet  here  again  a  new  difficulty 
law  in  zwpect  arises.  Mere  duration  of  time  being  a  measure  of  incessant 
Soxu  ^^^'  decay,  the  seaworthiness  of  the  ship  deteriorates  every  hour 
from  that  cause  alone,  irrespective  of  the  active  forces  which 
assail  her,  producing  tear  and  wear.^  Human  power  is  quite 
insufficient  to  keep  her  seaworthiness  permanently  up,  and  if 
the  policy  were  to  be  void  upon  this  falling  below  a  fixed 
point,  insurance  would  practically  be  a  nullity.  Human  laws 
however  make  account  of  human  weakness ;  they  are  satisfied 
if  the  ship  be  seaworthy  at  the  time  when  the  policy 
attaches, — that  is  to  say,  when  she  begins  to  lie  in  port,  or 
breaks  ground  to  set  forth  on  her  voyage.^  .It  is  a  remark- 
able extension  of  this  philosophical  indulgeik)e  accorded  to 
human  infirmity  that  by  the  English  law  tlik  condition  is 
held  inapplicable  to  time  policies,  except  perhap^under  cir- 
cumstances both  special  and  rare.  The  period  oi^inBurance 
might  expire  in  the  middle  of  a  voyage  imder  circumstances 
in  which  the  ship  neither  was  nor  could  be  made  seaworthy, 
and  the  assured  might  be  prevented  by  this  condition,  if  it 
attached,  from  effectually  renewing  the  policy  in  presence  of 
the  very  perils  that  render  insurance  expressly  desirable. 
This  general  rule  of  marine  insurance  was  therefore  in  such 
a  case  dispensed  with  in  favour  of  that  imiversal  canon  of 
law, — ad  impossibilia  nemo  tenetur.* 
Condition  Again,  if  a  man  of  his  own  wrong  do  that  which  exposes 

aasured's  own  his  vessel  or  his  cargo  to  loss, — if  he  knowingly  or  negli- 
^^°^^*  gently  send  the  ship  to  sea  in  an  unseaworthy  condition,* 

—if   he  employ  the  ship  in  a  trade  that  is  illegal, — ^for 
instance,  to  run  smuggled  goods  or  to  commerce  with  the 


*  Per  Privy  Council,  in  Biccard  v. 
Shepherd,  14  Moo.  P.  C.  471. 

'  Probably  the  law  of  the  United 
States  IB  more  exacting. 

'  Gibson  v.  Small,  4  H.  of  L.  Cas. 
353  ;  Fawcus  v,  Sarsfield,  6  E.  &  B. 
199—205;  Dudgeon  f>.  Pembroke, 
2  App.  Cas.  284.  The  law  of  the 
United  States  is  not  quite  in  accord- 


ance with  this. 

*  Dudgeon  p,  Pembroke,  L.  B.,  9 
Q.  B.  581;  1  Q.  B.  D.  96.  The 
judgment  of  the  Court  of  Appeal  in 
this  case,  to  the  efleot  that  there  is 
an  implied  condition  of  seaworthi- 
ness in  time  policies,  wasreyersed  by 
the  Lords,  2  App.  C.  284. 
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enemy, — or  if  he  constitute  the  cargo  of  uncustomed  goods, 
or  comprise  in  it  goods  which  are  contraband  of  war, — or  if  he 
offend  against  the  laws  of  his  own  country  or  those  of  that 
which  he  is  trading  with,  or,  during  the  existence  of  a  war, 
although  his  own  country  be  no  party  to  it,  against  the  law 
of  nations  by  sailing  his  ship  imperfectly  or  improperly 
documented, — he  forfeits  his  right  to  protection  imder  the 
policy,  in  virtue  of  one  of  those  tacit  conditions  on  which 
the  contract,  as  one  of  indemnity,  limited  and  modified  by 
the  submission  exacted  of  the  parties  by  these  various  laws, 
necessarily  proceeds.  NuUus  commodum  capere  potest  de 
8n&  iniTm&  proprift. 

Already  we  have  adverted  to  one  of  the  chief  assumptions  Things  as- 
at  the  basis  of  ^te  negotiations  for  a  policy,  that  the  ordinary  ^^^  ^^ 
character  of. the  navigation  involved,  its  perils,  difficulties,  in«arer. 
and  intricaaies,  is  matter  of  common  knowledge  between  the 
parties.  ^Without  any  mention  of  them,  the  underwriter  is 
leld  to  be  cognizant  of  all  such  risks  as  are  immediately 
proper  to  the  navigation  involved.    Indeed,  so  extremely  to 
the  verge  of  these  natural  risks  of  the  voyage  is  the  con- 
struction of    the  contract  pressed  against    him,  that   the 
existence  of  an  established  light  was  held  to  be  no  element 
proper  to  his  calculations,  notwithstanding  its  importance 
was  so.  confessedly  great  that,  in  a  time  of  war,  it  was  ex- 
tinguished with  a  hostile  intention  against  vessels  navigating 
that  coast.^ 

It  is  a  counterbalance  to  these  obligations  of  the  insurer  ObligationB  of 
that  the  assured  is  tacitly  bound  to  observe  the  limits  pre-  aoooiSunoe  ^ 
scribed  to  him  by  usage  in  pursuing  the  voyage.     The  most  ^^  the  fore- 
obvious  breach  of  this  general  obligation  is  by  deviation  samptioii. 
without  just  cause  or  express  permission  from  the  proper 
route  between  the  termini  laid  down  in  the  policy.^    A  ship- 
owner might  indefinitely  aggravate  the  risks  either  by  calling 
at  intermediate  ports  or  cruising  for  one  purpose  or  another 

1  ImadeB  v.  The  Uniyenal  Marine  ^  Elliott  v.  Wilaon,  7  Brown,  P.  0. 

Ina.  AfiBoo.,  14  G.  B.,  K.  8.  259 ;  32      469 ;  Dayia  v.  Garrett,  6  Bing.  716. 
L.  J.  (0.  P.)  170. 
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in  the  open  sea,  but  it  is  impossible  to  suppose  that  he  oould 
thereby  enlarge  the  obligations  of  the  other  party  to  the 
oontraot.  The  condition  we  are  considering  thus  appears  to 
be  something  more  than  the  result  of  conventional  usage. 
It  necessarily  enters  into  the  essential  notion  of  such  a 
contract  as  that  of  marine  insurance. 
Bzeaoh  of  There  is  this  one  thing  which  is  common  to  all  the  con- 

not  be  the       ditions  whether  implied   or  expressed  in  the  contract  of 
^^''^  marine  insurance,  that  it  is  quite  xmnecessaiy  to  trace  the 

loss  to  the  breach  as  the  cause  of  it.  The  breach  immediately 
'avoids  the  contract ;  it  is  the  subsequent  occurrence  of  loss 
which  gives  the  previous  breach  its  importance,  and  there  is  a 
natural,  but  erroneous  tendency  of  the  mind  to  assume  that 
some  immediate  connection  should  exist  betw^n  them,  such 
as  would  place  them  in  the  relation  of  cause  ano^^ffect.  The 
contract  is  void  from  the  committing  of  the  brea<^,  and  the 
subject  of  insurance  remains  afterwards  uncovered  us  to  the 
perils  in  the  policy.^  An  illustration  of  this  same  rule  of  law, 
operating  indeed  a  different  result,  is  furnished  by  the  effect 
given  to  the  memorandum — ''  free  of  average  unless  general 
or  the  ship  be  stranded.''  If  the  vessel  be  stranded  at  any 
point  in  the  course  of  the  voyage,  and  an  average  loss  at  the 
same  or  any  other  point  occurs,  the  assured  is  entitled  to 
recover,  notwithstanding  the  entire  want  of  any  connection 
between  the  loss  and  the  stranding,  provided  only  in  case  of 
a  policy  on  goods  that  at  the  time  of  the  stranding  the  goods 
were  on  board.^ 
Aotual  ex-  What  is  hitherto  said  shows  how  impossible  it  is  to  speak 

p^Tindifl-^   of  marine  insurance  without  reference  to  perils.     They  are 
P^"^^^^®'        the  occasion  of  the  contract  being  made,  and  without  ex- 
posure to  them  it  never  applies.*    With  the  commencement 
of  such  exposure  of  the  subject  insured,  the  policy  is  said  to 
attach,  and  any  loss  that  occurs  before,  let  the  cause  be  what 

^  Davis  V,  Gaziett,  6  Bing.  716.  in  Roux  f^.  Salvador,  3  Bing.  K.  G. 

*  Burnett  v,  Kensington,  7  T.  B.      266. 
210;  see  the  argument  and  judgment         '  Halhead  v,  Tonng,  6  E.  &  B. 

312 ;  Hairisonv.  Ellis,  7  E.  &B.  465. 
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it  may,  is  nnooveFed.  Therefore  a  ship  insured  for  a  voyage 
to  saoh  a  place  ^'from  London"  may  be  burnt  or  sunk,  or 
otherwise  suffer  a  total  or  an  average  loss  in  the  port  of 
London  withont  any  right  of  recourse  against  the  under- 
writer. The  perils  against  which  he  indemnifies  begin  under 
such  a  policy  from  the  moment  that  the  vessel  breaks  ground 
to  set  forth  on  her  voyage.  The  risk  in  a  voyage  policy  on 
ship  usually  continues  till  the  vessel  ^*  is  moored  at  anchor 
twenty-four  hours  in  good  safety."  The  beginning  and  the 
ending  are  fixed  by  the  terms  of  the  contract.  Suppose  a 
total  loss  happens  before  the  policy  attaches,  the  imderwriter 
pays  nothing,  and  returns  the  premium  received ;  the  former 
for  the  reason  already  given,  the  latter  because  there  has 
been  a  complete  failure  of  consideration  for  what  was  other- 
wise a  valid  ^md  binding  contract.  If  the  policy  have  been 
made  in  iterance  that  the  ship  had  already  arrived,  the 
rifik,j2pt  qI  future  peril,  but  of  damage  already  sustained  on 
tne  voyage,  involves  the  liability  of  the  insurer  on  his  con- 
tract, and  consequently  entitles  him  to  retain  the  premium.^ 

We  have  been  considering  a  very  important  limitation  The  loss  must 
upon  the  contract.  Another  of  not  less  importance  remains  pen^  inrored 
to  be  considered.    If  the  underwriter  had  imdertaken  to  *»»^*** 

causa 

stand  between  the  assured  and  any  loss  or  damage  of  the  proximo. 
subject  of  insurance,  however  caused  in  the  course  of  the 
voyage,  many  would  find  their  opinion  of  his  liabilities  jus- 
tified, and  some  juries  their  verdict  sustained,  by  the  contract 
between  the  parties.  But  the  contract  expressly  specifies  the 
perils  insured  against,  and  the  law  afterwards  discriminates 
with  a  just  precision  between  the  direct  and  indirect  opera- 
tion of  attendant  causes,  which,  though  adequate  to  the  effect, 
and  even  contributory  to  the  result,  might  not,  in  fact,  be  the 
proximate,  immediate,  producing  cause  of  the  loss.  ^^  It  were 
infinite,"  says  Lord  Bacon,  '*  for  the  law  to  consider  the  causes 
of  causes,  and  their  impulsions  one  of  another ;  therefore  it 
oontenteth  itself  with  the  immediate  cause,  and  judgeth  of 

^  Stone  9,  Marine  Ins.  Co.  Ocean,  Limited,  of  Qothenborg,  1  Ex.  Diy. 
81,  S5. 
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acts  by  that,  without  looking  to  any  further  degree/'  The 
general  maxim  thus  explained,  which  is  not  inapplicable  to 
the  acts  of  voluntary  agents,  is  of  singular  applicability  to 
the  operation  of  natural  causes:  In  jure  (assecurationis  maii- 
timse)  causa  proxima,  non  remota,  spectatur.  Under  a  policy 
on  cargo,  where  coffee  from  Eio  Janeiro  to  New  Orleans  or 
New  York  was  expressly  warranted  "free  from  capture, 
seizure,  and  detention,  and  all  the  consequences  thereof  or 
of  any  attempt  thereat,  and  free  from  all  consequences  of 
hostilities,  riots  or  commotions,"  it  appeared  that  a  well"> 
known  long-established  light  on  Cape  Hatteras,  in  Nortik 
Carolina,  of  great  importance  to  the  navigation  of  that  coast, 
had  been  put  out,  as  an  act  of  hostility  against  Federal 
shipping,  and  that  the  ship  with  the  coffee  oixJ)oard,  though 
she  had  got  out  of  her  proper  course,  might  i^ve  seen  the 
light  if  burning,  and  been  saved  by  it,  but  in  th^absenoe  of 
the  light  went  ashore  near  that  •cape,  and  the  oarPi  except 
a  small  part,  was  lost  in  the  ocean  in  consequence  of  the 
extinction  of  the  light.  If  ever  a  contract  w^re  to  give  law 
to  the  parties  this  was  a  case  that  seemed  to  be  within  the 
terms  of  the  warranty.  But  the  Court,  obliged  by  the  nature 
of  human  law  and  man's  faculties,  to  set  a  limit  to  the  mean* 
ing  of  the  term  "consequences,"  and  thereby  exclude  the 
necessity  of  being  afterwards  driven  in  logical  consistency  to 
deal  with  what  is  beyond  the  comprehension  of  human  Courts, 
the  causes  of  causes  and  the  consequences  of  consequences, 
accepted  the  limit  so  familiar  to  insurance  law,  and  held  that 
"consequence"  in  such  an  instrument  meant  a  constant  effect. 
The  defendant  could  not  say  that  a  ship  could  not  pass  that 
cape  in  the  ordinary  route  of  a  coasting  voyage  during  the 
absence  of  the  light ;  and  the  plaintiff  therefore  recovered  aa 
for  a  loss  by  perils  of  the  sea.  The  extinction  of  the  light 
was  the  causa  sine  qud  non^  the  winds  and  waves  were  the 
causa  proxima} 
The  natural         By  this  easily  traceable  line  are  the  liabilities  of  the 

effects  of 

^  lonidee  r.  The  XJniTeraal  Marine  Ina.  Amoc.,  14  C.  B.,  K.  S.  259 ;  82 
L.  J.  (C.  P.)  170. 
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imderwriter  for  loss  or  damage  defined  on  one  side  by  the  ordinary 

,  ,        ,  causes  are 

law  of  insaranoe.  Another  line,  however,  is  still  necessary  to'  excluded, 
determine  certain  exemptions  in  his  favour,  but  for  which, 
on  taking  a  premium  to  insure,  he  would  be  assuming  a  dead 
loss  and  certain  ruin.^  Thus,  if  a  vessel  quits  port  in  a 
leaky  condition,  the  policy  is  no  protection  against  loss  by 
foundering  at  sea ;  nor  is  it  against  the  action  of  worms  on 
the  hull,  if,  for  example,  the  ship  is  sailed  in  the  Mediter- 
ranean without  sheathing ;  nor  against  the  chemical  action 
of  sea-water  on  an  electrical  cable,  if  it  be  laid  down  with 
the  coating  so  imperfect  that  the  copper  wire  is  exposed ;  nor 
against  the  natural  heating  of  a  cargo  of  seed,  whether  or 
not  it  be  put  on  board  in  a  damp  condition ;  nor  against 
other  natural  decay,  called  inherent  vice,  of  perishable  com* 
modities,  such  as  fruit,  fish,  and  the  like,  when  kept  too  long. 
Some  of  these  things  are  expressly  warranted  free  of  average, 
or  of  averc^  xmder  a  certain  per-centage,  notwithstanding 
""irlSe  the  result  of  extraordinary  circumstances  and  perils. 
But  irrespective  of  such  warranties,  and  beside  and  beyond 
them,  the  law  presumes  that  the  assured  owner  knows  the 
ordinary  course  of  things,  and  takes  upon  himself  all  the 
consequences  that  naturally  flow  therefrom  in  connection 
with  the  property  insured. 

But  for  these  indispensable  limitations,  insurance  would  importanoe  of 
be  impossible.    It  is  consequently  as  much  for  the  advantage  i>emg  ob- 
of  the  mercantile  community  that  they  should  be  observed,  ^^"^^^ 
as  of  the  body  of  insurers  that  no  verdict  of  any  jury  should 
transgress  them.  Essential  to  the  very  notion  of  an  indemnity 
is  the  accurate  and  nice  ascertainment  of  the  perils  insured 
against,  not  only  in  respect  of  their  class  and  description,  but 
also  in  respect  of  the  field  of  their  operation.    The  English 
law,  since  the  extinguishment  of  wagering  policies,  is,  in 
these  respects,  all  that  reason  and  justice  could  demand ;  and 
the  sense  of  security  procured  and  guaxded  by  such  prin- 
ciples and  precautions  is  now  entirely  in  the  keeping  of 
English  juries* 

>  Patenon  v.  Harria,  1  B.  &  S.  386 ;  30  L.  J.  (Q.  B.)  354. 
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^^^^'  Nothing  remaiiifl  but  to  advert  to  the  question  of  abandon- 

ment, as  affording  another  illustration  of  the  same  simple 
view  of  this  oontraot  upon  whioh  the  various  distinotions 
reoognized  by  our  law  with  regard  to  it  are  founded.  It  is 
not  our  intention  here  to  attempt  a  catalogue  of  the  various 
ways  in  whioh  the  assured  may  be  deprived  of  his  property 
within  the  meaning  of  this  oontraot.  It  is  obvious  that 
between  possession  of  it  in  safety  and  its  annihilation,  for 
instance,  by  fire,  or  its  entire  loss,  for  example,  by  foundering 
at  sea,  the  possible  variety  and  modification  of  loss  is  indefinite. 
It  is  pertinent  to  our  purpose,  however,  to  point  out  that 
there  may  be  a  total  loss,  for  example,  through  capture  by 
the  enemy,  that  shall  cease  to  be  a  loss,  for  instance,  by 
recapture,  or  by  restitution  under  sentence  of  a  court  of 
prize.  There  may  be  a  loss  which  is  not  total^but  for  all 
practical  purposes  is  nothing  else,  that  is  to  say,  ilMiust  for 
the  purposes  of  the  policy  be  construed  as  a  total  loss.  There 
is  a  constructive  total  loss  of  the  ship,  when  by  perils  of  {He 
sea  she  is  converted  into  such  a  wreck  that  it  would  cost 
more  money  to  repair  her  than  she  would  afterwards  sell  for 
when  repaired.  The  assured  may  in  these  circumstances  give 
the  underwriters  notice  that  he  abandons  the  wreck  to  them, 
and  claims  for  a  total  loss.  But  the  underwriters  are  not 
boimd  to  act  upon  his  construction  of  existing  circumstances 
and  accept  the  abandonment.  He  may  unintentionally  mis- 
construe the  state  of  facts,  and  this  may  be  proved  against 
him  in  many  ways,  one  of  whioh  would  be  by  recovering  and 
restoring  the  ship  to  him  in  such  a  condition  that  he  is  not  at 
liberty  in  law  to  refuse  it. 

The  actually  existing  circumstances  of  the  vessel,  however, 
when  notice  of  abandonment  was  given,  may  have  been  such 
as  to  justify  the  notice  in  law.  If  the  assured,  notwith* 
standing  the  underwriter's  refusal  to  accept  the  abandonment, 
begins  an  action  on  the  policy  for  a  total  loss,  while  the 
circumstances  continue  to  be  such  as  justify  an  abandonment, 
any  restitution  afterwards  of  the  ship  cannot  take  away 
his  right  to  recover  for  a  constructive  total  loss.    This  depends 
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on  the  nature  of  an  action,  which  has  regard  only  to  the  state 
of  facts  between  the  parties  at  the  time  of  writ  issued.  If , 
on  the  contraij,  restitution  of  the  ship  in  a  condition  proper 
to  be  accepted  by  the  assured  owner  were  before  action  com- 
menced, although  after  notice  of  abandonment  given,  the 
right  of  action  against  the  underwriter  is  gone.  This  differ- 
ence is  not  a  mere  technical  distinction  due  to  refinements 
on  law  by  the  lawyers.  Justice,  in  order  to  determine  the 
dispute  between  litigants,  must  confine  its  regards  to  some 
fixed  instant  of  time,  at  which  the  facts  may  be  ascertained 
as  the  foundations  of  judgment.  But  if,  before  the  assured 
has  gone  iato  Court,  there  be  a  restitution  of  his  property, 
he  ceases  to  be  in  a  condition  requiring  to  be  indenmified 
against  a  total  loss,  and  his  notice  of  abandonment,  though 
once  valid,  £0  obliterated  to  the  eye  of  justice  by  the  state  of 
facts  whidrhaye  subsequently  supervened.  His  constructive 
cLaim  to  indemnity  ceases  to  exist  by  the  effect  of  subsequent 
£n)elfore  he  can  assert  it  in  law  by  issuing  of  the  writ.^ 
The  notice  indeed  was  necessary,  and  may  at  the  time  have 
been  valid  because  the  loss  existing  may  have  been  no  more 
than  constructive.  But  though  the  Ioba  he  primd  facie  total, 
as  in  the  case  of  capture,  and  notice  of  abandonment  have 
been  given,  still,  for  the  same  reason,  if  there  be  restitution 
before  action  commenced,  occasion  for  such  indemnity  no 
longer  exists  in  respect  of  the  past,  and' any  foundation  for 
asserting  the  right  by  legal  claim  is  consequently  gone. 

Such  is  the  English  law  as  it  proceeds  severally  upon  the 
right  construction  of  the  nature  of  the  contract  between  the 
parties,  and  upon  the  essential  view  of  a  legal  assertion  of 
right  by  commencement  of  an  action.  The  Legislature  might 
have  interfered,  as  in  France,  by  declaring  that  a  notice  of 
abandonment  once  given  xmder  circumstances  that  sustained 
its  validity  could  not  be  superseded,  except  with  the  consent 
of  both  parties,  by  any  subsequent  change  of  circumstances. 
Or,  instead  of  leaving  the  parties  to  determine  in  each  case 

^  See  per  Lozd  Mansfield,  Hamilton  v.  Mendes,  2  Burr.  1210. 
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upon  the  facts  arising  whether  the  loss  be  or  be  not  so  nearly 
total  as  for  all  practical  purposes  it  ought  to  be  so  construed, 
the  British  Parliament  might  have  enacted,  as  the  law  is  in 
the  United  States,  that  damage  to  the  extent  of  50  per  cent, 
and  upwards  of  the  value  of  the  property  insured  is  to  be 
construed  a  total  loss.  All  that  the  British  Legislature  and 
the  English  judicature  have  done  is  to  prevent  either  party, 
to  the  injury  of  the  other,  and  consequently  of  the  mercantile 
community  at  large,  from  perverting  the  contract  between 
them  to  purposes  which  are  alien  to  the  essential  notion  of 
indemnity,  on  which  alone  it  is  wholly  based. 
Definition  of  The  following  is  a  definition  of  some  of  the  principal  terms 
in  use  upon  the  subject  of  marine  insurance. 

Marine  insurance  is  a  contract  whereby  one  party,  for  a 
stipulated  sum,  xmdertakes  to  indemnify  the  other  against 
loss  arising  from  certain  perils  or  sea-risks,  to  whickhis  ship, 
merchandise,  or  other  interest,  may  be  exposed  duric^  a  cer* 
tain  voyage,  or  a  certain  period  of  time. 

The  party  interested  in  the  property  insured  is  called  the 
insured  or  assured;  the  property  insured — ^the  subject  of 
insurance :  and  the  interest  which  the  assured  has  in  this 
property — his  insurable  interest. 

The  party  imdertaking  to  indemnify  the  assured  against 
loss  is  called  the  insurer  or  underwriter ;  and  the  stipulated 
sum  for  which  he  xmdertakes  to  indemnify  him,  the  premium. 

The  instrument  by  which  the  contract  of  indemnity  is 
effected  is  called  in  England  the  Policy. 

That  which  is  insured  against,  is  loss  arising  from  marine 
casualties.  These  casualties  are  in  technical  language  called, 
sometimes,  the  perils  insured  against,  and  sometimes  the  risks 
covered  by  the  policy,. expressions  which  mean  one  and  the 
same  thing,  and  are  employed  to  signify  those  causes  of  loss 
against  the  effect  of  which  the  underwriter  undertakes  by  his 
contract  to  indemnify  the  assured. 

The  interest  of  the  assured  is  technically  said  to  be  covered 
by  the  poUcy,  when  the  siim  or  aggregate  of  sums  insured  in 
the  policy  is  sufficient  to  afford  him  full  compensation  for 
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whatever  loss  that  Interest  may  sustaiii.  If  the  value  of  his 
interest  exceeds  the  sum  insured,  the  excess  of  interest  is  said 
to  be  **  uncovered  by  the  policy,"  and  the  assured  to  be  "  his 
own  insurer  to  that  extent." 

When  the  liability  of  the  underwriter  commences  under 
the  contract,  the  technical  mode  of  expressing  this  is  by  say- 
ing that  "  the  policy  attaches,"  or  "  the  risk  begins  to  run," 
from  that  time. 
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specific  description '  ' 
Bottomry  and  responde      ^ 

who  may  be  ass^iiparfcy,  " 
Seamen's  wages  <! 

why  not  -     Notherag. 

Master's  wages,  coiWtdcb.  his  t    45 
Miscellaneons  -       >4uriM  a  •  ^^ 

Description  of  naturev  ^     -^   - - 

of  interest  mmecessaiy 


37 
89 
40 
40 
42 
44 


40 


What  things  are  insurable,  considered  in  themselves,  and 
irrespective  of  their  owners,  is  the  first  practical  question, 
and  naturally  falls  to  be  considered  here,  the  first  in  order. 
The  ship  was  probably  not  the  earliest  subject  covered  by 
"  this  contract.    Important  and  indispensable  though  it  be  to 
commerce,  it  is  yet  no  more  than  subservient  and  therefore 
secondary  to  the  purpose  of  commercial  intercourse,  the  dis- 
tribution, namely,  among  distant  nations  of  the  products  of 
nature  and  skill.     Merchandise,  therefore,  in  its  importance 
as  the  chief  thing  in  view  is  not  unlikely  to  have  been  the 
earliest  in  course  of  time  of  the  subjects  underwritten  by  the 
insurer,  yet  the  ship  would  soon  follow  as  a  subject  of  in- 
surance ;  and  all  the  sooner  that  in  those  times  the  merchant 
was  also  the  shipowner  uniting  in  himself  the  interests  of  both, 
and  preventing  those  jealousies  that  might  have  arisen  if 
these  interests  had  already  appeared  divided  and  conflicting. 
The  term  ship,  technically  taken,  designates  a  particular 
poli^oni*i>.  species  of  sca-going  vessel,  square-rigged  throughout,  which 
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carries  three  masts  with  tops  and  yards  to  each  of  them. 
It  has  also  a  generic  sense,  as  designating  a  vessel  of  burden, 
irrespective  of  rig,  and  without  regard  to  the  particular 
tiieans  of  locomotion.  The  common  popular  use  of  it  is  in 
this  generic  sense ;  and  in  policies  of  marine  insurance,  where 
nothing  appears  to  qualify  the  meaning,  it  has  the  same 
acceptation.  In  the  statutory  form,  indeed,  of  the  Lloyd's 
Policy^  this  term  when  first  used  is  identified  in  effect  witlk 
that  other  most  general  term  vessel,  and  as  if  the  purpose  of 
explanation  had  thus  been  satisfied,  the  alternative  designa- 
tion is  afterwards  dropped,  and  the  term  ship  alone  is  used 
throughout  the  rest  of  the  document.  I  believe,  however, 
this  explanatory  addition  to  have  been  inserted  ex  majore 
cauteidf  and  to  be  superfluous  rather  than  necessary.^  At 
the  same  time  there  are  cases  involving  a  serious  increase 
of  risk,  in  which  the  common  designation  might  mislead, 
and  might  in  consequence  amount  perhaps  to  such  a  mis- 
representation as  would  invalidate  the  policy.  For  instance, 
it  would  not  be  advisable  to  propose  The  Thetis  for  insurance 
and  to  e£fect  a  policy  on  her  by  the  words  on  ship  without 
specifying  in  the  proposal  or  the  policy,  or  in  both,  that  she 
was  a  steamship.  This,  however,  is  a  case  of  representation 
founded  indeed  on  description,  and  the  inquiry  would  be  as 
to  whether  there  had  been  such  consensus  of  the  parties  as 
is  indispensable  to  the  existence  of  any  contract  between 
them. 

So  much  as  to  the  meaning  of  the  simple  designation,  and 
as  to  the  question  what  species 'of  craft  is  comprised  within 
it.  Another  question,  much  more  agitated  than  this,  is  as 
to  whether  certain  of  the  details  which  are  borne  by  the 


^  30  &  31  Vict.  o.  23,  Sohed.  E,  therein.    According  to  aU  onr  dic- 

s  Emerigon  (c.  tI.    §  yii.)  saySi  tionaries,   the  word  vaitseau  is  not 

''The  word  nartr^oomprehendB  every  less  generic  than  navire.^*    For  the 

rtmctoie  of  carpentry  fit  for  floating  older  authorities  who  explain  the  use 

and  maldng  way  on  the  water.  Shal-  in  modem  commerce  of  the  Latin 

lops  and   the   smallest   yessols  are  terms,  I  refer  the  reader  to  Emeri* 

comprehended  under  the  same  deno-  gon^s  work, 
mination.     Rafts  are  also  comprised 

c2 
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floating  Btriicture  thus  designated  be  legally  comprised  within 
the  term,  and  consequently  be  covered  by  a  general  insurance 
on  ship. 

In  our  common  printed  forms  the  policy,  after  stating 
that  it  is  effected  "  upon  any  kind  of  goods  and  merchan- 
dises," proceeds  thus — "and  also  upon  the  body,  tackle, 
apparel,  ordnance,  munition,  artillery,  boat,  and  other  fur- 
niture, of  and  in  the  good  ship  or  vessel  called  the,"  &c. 
When  the  insurance  is  intended  to  be  confined  to  the  ship 
alone,  this  is  generally  effected  by  inserting,  either  at  the 
foot  or  in  the  margin  of  the  policy,  the  words  "  on  ship ;"  or 
by  stating  in  the  valuation  clause  that,  as  between  the  assured 
and  underwriters  on  the  particular  policy,  the  subject  of  in- 
surance is  agreed  to  be  the  ship,  or  as  many  sixty-fourth 
shares  thereof  as  the  assured  owns.  The  effect  of  either 
mode  of  specifying  the  subject  of  insurance  is  to  obliterate, 
as  it  were,  such  other  words  of  the  general  form  d&  are  inap- 
plicable to  the  specified  subject;^  and  therefore  the  interest 
of  a  mortgagee,  for  instance,  if  misdescribed  sa  bottomry^ 
would  remain  uncovered  by  the  policy,  although,  but  for 
this  rule  of  construction  affecting  other  parts  of  the  instru- 
ment, there  are  printed  words  in  it  which  would  cover  a 
mortgage  notwithstanding  the  misdescription  in  manuscript.^ 
Not  any  part  It  is  hardly  necessary  to  remark,  that  a  policy  in  this  form 
on  ship  alone,  even  when  effected  by  one  who  is  owner 
both  of  the  ship  and  cargo,  cannot  extend  to  protect  the 
latter.^ 
Trovitions  In  the  next  place,  it  may  now  be  laid  down  as  certain,  that 

part^of  the^    *^®  provisions  put  on  board  the  ship,  when  she  sails,  for  the 
the*w^^      use  of  the  crew  on  the  voyage,  are  comprehended  under  the 
"furniture."   word  "fumiture,"  and  would  be  protected  by  an  insurance 
on  the  "  body,  tackle,  apparel,  ordnance,  furniture,"  &c.,  of 

^  See  the  general  principle  which  per  Lord  Penzance,  Dudgeon  v.  Pem- 

subordinates  the  printed  portions  of  broke,  2  App.  Oas.  284,  293. 

the  policy  to  the  effect  of  those  in  '  See  Simonds  v.  Hodgson,  6  Bing. 

manuscript,  laid  down  in  Robertson  1 14  ;   and  8.  C.  in  error,  per  Lord 

17.  French,  4  East,   130,  140,  141 ;  Tenterden,  3  B.  &  Ad.  60. 

Haughton  r.  Ewbank,  4  Camp.  89  ;  ^  1  Marshall,  Lis.  328. 
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the  sbipy  as  in  the  common  printed  forms.^  The  contrary 
position  had  been  erroneously  inferred  from  the  case  of 
Robertson  v.  Ewer,  which  decided  no  such  point,  but  merely 
established  that  the  underwriter  on  ship  could  not  be  liable 
for  the  consumption  of  such  provisions,  while  the  ship  was 
detained  by  an  embargo.^ 

The  word  outfit  is  sometimes  used  to  denote  the  necessary  And  outjit,  in 
stores  and  provisions  put  on  board  the  ship  for  the  use  of  stores  and 
the  crew  on  the  voyage ;  and,  in  this  sense,  outfit  is  included  P"*'"*^<"^« 
in  a  general  insurance  on  ship.    It  is  in  this  sense  that  Lord 
Ellenborough  uses  the  word  when  he  says,  that  "  hull  and 
outfit  are  both  protected  by  an  insurance  on  ship."^ 

In  whaling  voyages,  however,  the  word  outfit  has  a  peculiar  Not  so  the 
sense,  and  means  the  fishing  stores  of  the  ships  so  employed ;  for  whaling 
namely,  the  harpoons,  lances,  spears,  and  whale  lines,  for  the  ^^y*€f^- 
purpose  of  catching  whales  and  seals  on  the  voyage,  and  the 
casks,  cistems,  boilers,  &c.,  for  preparing  and  containing  the 
oil  and  blubber ;  in  a  word,  all  the  instruments  and  apparatus 
neoessary  for  taking  the  fish,  and  preparing  and  bringing 
home  the  animal  produce.'^    It  is  now  established  by  decision 
that  outfits  in  this  sense  are  not  protected  by  a  general 
insurance  in  the  common  form  on  the  "  body,  tackle,  apparel, 
&c.^  of  the  ship";'  and  the  practice  in  the  United  States,  Mode  of  in- 
aocordingly,  is  to  describe  the  different  interests  insured  in  a  ^^^^in ' 
fishing  voyage,  as  "  ship,  outfit,  and  cargo."  ^    Yet  the  Courts  ^t![^°^*^ 
have,  notwithstanding,  held  that  these  fishing  stores  were  to 
be  valued  as  part  of  the  "ship,"  under  the  former  statutes 
for  limiting  the  responsibility  of  owners  in  certain  cases.' 


1  Brongh  v.  Whitmore,  4  T.  B. 
206. 

'  Bobertson  r.  Ewer,  1  T.  R.  127 ; 
and  see  per  Boiler,  J.,  4  T.  B.  210. 

3  Per  Lord  Ellenborough  in  Hill 

r.  Patten,  8  East,  375 ;    per  id.   in 

Forbes  v.Aspinall,  13  East,  323,  325. 

.  *>  8  East,  375  ;  Gale  v.  Lamie  (The 

Ihmdee),  5  B.  &  Gr.  156. 

*  Hoekins  v,  PickersgiU,  3  Dougl. 
222;  1  Harshall,  Ins.  241  ;  1  Park, 


Ins.  126.  Admitted  in  case  of  The 
Dundee  by  Lord  StoweU,  see  1  Mar- 
shall, Ins.  241 ;  and  bj  Lord  Tenter- 
den  in  Gale  v.  Laurie,  5  B.  &  Gr. 
156,  164  ;  see  Hill  r.  Patten,  8  East, 
373,  375. 

•  1  Phillips,  Ins.  no.  496,  497. 

^  See  The  Dundee,  1  Hagg.  Ad. 
Bep.  109  ;  Gale  v.  Laurie,  6  B.  &  Gr. 
156.  The  English  law  on  this  point 
no  longer  founds  upon  the  actual 
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In  policies  on  steamflhips,  although  it  is  not  unusual  to 
mention  the  maohineTj  besides  the  huU^  as  for  instance,  on 
htill  and  machinery ^  yet  this  seems  to  be  unnecessary.  Since 
the  term  ship  in  a  policy  in  which  the  vessel  insured  is  stated 
to  be  a  steamer  would  suffice  to  cover  both ;  and  indeed  there 
is  commonly  an  object  to  be  served  by  distinguishing  between 
these  two  parts  of  the  same  fabric,  e.g.y  when  a  distinct 
amount  is  expressed  to  be  insured  on  each,  and  for  the  pur- 
poses of  average  and  other  similar  results  they  ore  stipulated 
to  be  taken  as  if  separately  insured.^ 

The&)a/.  It  will  be  observed  that  the  "boat"  is  included  by  name 

as  part  of  the  ship  in  the  common  policies  of  insurance ;  and 
there  is  no  doubt,  notwithstanding  the  opinion  of  oertaia 
authorities,^  that  it  forms  part  of  the  outfit  included  under 
ship  as  the  common  designation  for  the  whole.  ~  In  one  case 
where  the  policy  was  on  ship  in  the  common  form^  viz.,  upon 
the  "body,  tackle,  apparel,  munition,  ordnance,  boat  and 
other  furniture  "  of  the  ship,  the  underwriters  resisted  a  claim 
for  the  boat;  but  this  upon  the  ground  that  there  was  a 
usage  never  to  pay  for  boats  outside  the  ship  slung  upon  the 
quarters ;  the  underwriters  did  not  succeed  in  their  conten- 
tion, but  even  their  success  would  have  left  the  present  point 
unchallenged  in  the  law  of  insurance  that  the  boat  is  part  of 
the  ship  and  without  express  mention  in  the  policy  would  be 
covered  under  that  term.^ 

TYiQinUrest         "We  shall  sec  towards  the  end  of  this  chapter  that,  as  a 

Deed  not  be 

disclosed.  general  rule,  the  nature  and  extent  of  the  interest  which  the 
assured  has  in  the  subject  of  insurance  need  not  be  disclosed 
on  the  face  of  the  policy.  Hence  a  mortgagee  of  ship  may,  it 
seems,  on  a  general  policy  on  shipy  without  more,  recover  to 
the  extent  of  his  interest.* 

valne  of  the  ship,  but  upon  a  fixed  ^  See  Maclachlan  on  Shipping,  16, 

tonnage  value;    see  Maclachlan  on  17. 

Shipping,  17,  122,  123.  »  Blackett  v.  Roy.  Exch.  Ass.  Co., 

^  See  Oppenheim  v.  Fry,  3  B.  &  2  C.  &  J.  250.    See  1  Emerigon,  o. 

S.  873  ;  6  id.   318  ;  33  L.  J.  (Q.  B.)  vi.  sec.  vii.  §  2. 

267.  *  Irving  v,  Richardson,  1  Mood. 

&  Bob.  163  ;  8.  C,  2  B.  &  Ad.  193. 
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The  rale  is  the  some  in  the  United  States.  There  the 
owner  of  a  ship  who  had  chartered  half  of  her,  the  mort- 
gagee,  and  (though  this  was  in  one  case  doubted)  the  mort- 
gagor, have  aU  been  allowed  to  recover  to  the  extent  of  their 
reepeotive  interests  under  general  policies  on  s/iipj  in  which 
the  nature  and  extent  of  their  interest  were  not  disclosed.^ 

In  one  case  Lord  EUenborough  seemed  to  think  that  the  Query,  of  the 
interest  of  captors  who  had  no  grant,  but  only  a  reasonable  oapton. 
expectation  of  a  grant  of  the  captured  property,  must,  if 
insurable  at  all,  be  specifically  described  in  the  policy:^  but 
the  interest  vested  in  the  Crown,  on  its  adoption  of  the  captor's 
insurance,  may  be  covered  by  the  common  form  of  policy.^ 

Among  other  losses  which  mierht  fall  upon  ship  that  would  ^^^  fr®"* 
not  be  covered  by  a  policy  of  this  description,  it  is  only 
necessary  to  refer  to  the  enumeration  in  the  Merchant  Ship- 
ping Act  Amendment  Act,  1862,  sect.  54,  of  loss  of  life,  per- 
sonal injury,  loss  or  damage  to  goods  on  board,  and  of  similar 
niofises,  damage  and  injuries  occasioned  on  board  another  vessel 
by  the  ship  in  question.  By  sect.  55  of  the  same  statute,  the 
validity  of  policies  effected  against  any  or  all  of  the  enume- 
rated risks  is  established  against  any  objection  to  the  nature 
of  these  risks.  A  specific  description,  however,  is  indispen- 
sable to  bring  them  within  the  scope  of  a  policy  adapted  to 
cover  them.* 

A  vessel  covered  by  a  general  policy  on  ship  came  into 
collision  with  another  in  the  Hooghly  river  with  such  damage 
to  both  and  under  such  circumstances  that,  in  accordance 
with  the  rule  of  maritime  law,  at  that  time  followed  only  in 
the  Admiralty  Court,  the  damage  to  both  was  equally  shared 
between  them.    The  owner,  under  such  a  policy,  recovered 


1  See  the  caaee  oolleoted  bj  Mr. 
Pliillipe,  ToL  i.  no.  421  et  seq. 

'  Bonth  V,  ThompeoD,  11  East, 
433.  His  Lordship  seems  to  rank  it 
with  expected  profits,  to  be  described 
therefore  as  a  chance  in  the  policy, 
the  right  to  recover  depending  on 
proof  at  the  trial  that  this  chance 
would  have  been  a  reality  bat  for 


the  intervention  of  the  perils  insored 
against. 

3  S.  C,  13  East,  274. 

^  A  new  species  of  association,  de- 
nominated Shipowners*  Mutual  Pro- 
tection Association,  has  sprung  up 
for  the  insuring  of  these  and  other 
risks  and  liabilities  not  within  the 

scope  of  an  ordinary  Lleyd' spolicy . 
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only  the  amount  of  the  damage  actually  sustained  by  his  own 
ship,  and  had  to  bear  the  excess  allotted  to  him  under  the 
law  maritime.^ 

It  is  now  common  to  insert  special  indemnity  clauses  ia 
policies,  to  provide  against  risks  of  this  nature.^  If  such  a 
clause  be  to  indemnify  in  a  certain  proportion  of  all  sums 
paid  to  an  amount  not  exceeding  the  full  value  of  the  ship, 
and  in  a  damage  cause  the  vessel  be  sold  under  decree  of  the 
Admiralty  Court  for  a  less  amount  than  her  value,  the  assured 
cannot  recover  more  under  the  policy  than  the  amount  paid 
under  the  decree.' 


Goods. 


In  all  probability  merchandise  was  the  earliest  subject  to 
which  insurance  was  applied ;  it  is  now  at  all  eVents  a  good, 
subject  of  a  policy.  But  this,  or  that  other  gd^ric  term 
goods,  is  exceedingly  general  and  indefinite,  and  theiefore  we 
proceed  to  inquire  what  is,  or  is  not,  covered  by  a  policy  on 
What  is  CO-  ffoods.  It  is  unnecessary,  in  most  cases,  for  the  merchant, 
or'fLrcJaw-  ^^^  wishes  to  insure  his  merchandise  against  sea  risks^  to  do 
more  than  give  a  general  description  of  it  as  good^  or  mer-*^ 
ehandise.    Under  such  a  policy,  in  case  of  loss,  the  merchant 


dise. 


»  Do  Vaux  V.  Salvador,  4  A.  &  E. 
420.  Story,  J.,  dissented  from  this 
decision,  and  was  confirmed  in  that 
opinion  by  the  Sup.  Ct.  U.  8. ;  Peters 
V.  Warren  Ins.  Co.,  3  Sumn.  G.  C. 
389;  S,  C,  14  Pet.  99.  But  the 
Supreme  Court  appears  in  a  subse- 
quent case  to  have  reconsidered  the 
principle  involved  in  that  decision, 
and  to  have  dissented  from  it,  adopt- 
ing as  one  of  the  grounds  of  their 
judgment  the  principle  laid  down  by 
Lord  Denman  in  the  above  case ;  see 
Greneral  Mut.  Ins.  Co.  v.  Sherwood, 
14  How.  352 ;  1  Phillips,  Ins.,  no. 
1137a.  The  prindplo  of  Lord  Den- 
man's  decision  remains  untouched  by 
the  recent  change  in  the  law,  36  &  37 
Vict.  c.  60,  }  25,  no.  9,  according  to 
which  this  rulo,  peculiar  formerly  to 


the  Admiralty  Court,  is  now  the  law 
of  the  English  Courts,  sharing  the 
damage  between  both  where  both  are 
to  blame  for  the  collision  of  the  ships ; 
Maclachlan,  Shipping,  p.  306. 

2  Instead  of  attempting  by  a  single 
clause  to  define  and  provide  against 
a  variety  of  specific  risks,  it  were 
much  easier  and  safer  to  do  this  by 
reference  to  the  section  or  sections  or 
parts  of  a  section  of  the  statute.  In 
Taylor  v.  Dewar,  6  B.  &  S.  58 ;  33 
L.  J.  (Q.  B.)  141,  it  was  held  that  a 
clause  *'  in  case  the  yessd  should  run 
down  or  damage  any  other  ship,  &o.," 
did  not  cover  damages  paid  by  reason 
of  loss  of  life  and  personal  injiiry. 
See  pent,  Fcusage  Money y  p.  36. 

3  Thompson  t'.  Reynolds,  7  E.  &  B- 
162  ;  26  L.  J.  (Q.  B.)  93. 
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would  recover  for  any  goods  of  his,  not  requiring  a  more 
specific  designation,  which  ultimately  proved  to  be  on  board 
at  the  time  of  the  loss.^ 

Hence  it  is  laid  down  by  the  French  jurists,  and  apparently  Substituted 
on  soimd  principles,  that  if,  under  such  a  general  form  of  in- 
surance,  the  ship,  in  the  course  of  the  voyage  insured,  and 
imder  liberty  given  her  for  that  purpose  in  the  policy,  touches 
at  an  intermediate  port,  and  there  lands  the  goods  which 
were  on  board  at  the  commencement  of  the  risk,  and  takes  on 
board  others  on  account  of  the  assured,  such  substituted  goods 
are  comprehended  under  the  general  words  of  the  policy,  and 
their  value  is  recoverable  in  case  of  loss.^ 

So,  in  this  country,  although  after  a  policy  has  been  once 
effected  on  a  particular  subject  of  insurance,  it  cannot,  in 
consequence  of  the  stamp  laws,  be  so  altered  as  to  apply  to 
a  totally  different  subject ;  "  yet  it  is  not  to  be  inferred  from 
hegce,"  says  Lord  Ellenborough,  "  that  shifting  or  successive 
cargoes  on  board  the  same  ship,  in  the  course  of  the  same 
continued  adventure,  as  in  the  African  and  other  trades,  out 
and  home,  may  not  properly  be  the  subject  of  insurance  under 
the  word  goods ;  for  in  some  of  these  cases  the  successive 
cargoes,  i.e.  (1),  of  English  goods ;  (2),  African  articles  of 
traffic ;  and,  lastly,  West  India  produce,  are,  according  to  the 
course  of  such  trading  adventures,  one  continued  subject- 
matter  of  insurance  under  the  one  name  of  goods.^^^ 

With  regard  to  goods  liable  to  leakage  the  French  law  re-  Goods  Bubject 
quires  them  to  be  specifically  described  in  the  policy  (except  perisbaiSe' 
where  the  assured  at  the  time  of  effectiner  the  insurance  is  a-rtifies,  and 

^        ^  ^     contraband. 

ignorant  of  the  nature  of  the  cargo),  otherwise  no  loss  is 
recoverable  upon  such  goods  under  the  general  description. 
The  same  rule  is  extended  to  perishable  articles  and  to  con- 
traband of  war,  by  the  laws  of  other  foreign  states.* 

'    Pour  que  telle  assurance  soit  Go.  de  Gom.,  art.  335. 

ralable,  11  suffit  que  TaUment  da  »  HiU  v.  Patten,  8  East,  373,  377. 

riaque  existe    lors    du  sinistre.      1  See  also  Tobin  v,  Harfordi  32  L.  J. 

Emerigon,  o.  x.  8.  1,  p.  296.  (C.  P.)  134  ;  in  error,  34  L.  J.  (C.  P.) 

>  Emerigon,    ibid.      See    also    3  37;  13  G.  B.,  N.  8.  791. 

Boulaj-Paty,  Droit  Gom.  Mar.  384 ;  «  Ord.  de  la  Marine,  liv.  3,  t.  6, 
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No  suoli  rule  exists  in  this  oountiy.    As  to  articles  liable 

to  leakage  or  deterioration,  the  underwriters  by  the  common 

memorandum  expressly  exempt  themselves  either  from  all 

liability  for  average  losses,  or  from  liability  for  any  such  loss 

not  amounting  to  a  specified  per-oentage.    As  to  contraband 

of  war,  although  the  underwriter  would  not  be  held  liable 

unless  he  were  told  of  the  nature  of  the  intended  risk,  it  has 

never  been  decided  that  the  contraband  character  of  the  cargo 

must  be  specified  in  the  policy. 

BuUion,  ooin,       Considerable  doubt  appears  at  one  time  to  have  been  en- 
ana  jewels,  on  ,  ,  , 

board  for  the  tertaiued,  in  all  probability  from  mistaken  theories  of  the 
oo^QOTce.  balance  of  trade,  and  of  the  evils  of  exportation  of  such  com- 
modities, whether  money,  bullion,  or  jewels,  could  be  insured 
under  the  general  denomination  of  "  goods,  ^l^ares,  and  mer- 
chandise." There  is  now,  however,  no  doubt  that,  when  put 
on  board  as  merchandise,  they  may  be  insurVl,  in  this 
country,  under  the  general  description  of  gooia  and  mer- 
chandise (though  in  actual  practice  they  are  generally  in- 
sured under  a  specific  description) ;  it  being  at  the  same  time 
imderstood  that  the  underwriter  is  not  liable  for  the  risk  of  a 
clandestine  exportation.^  In  some  of  the  continental  states 
there  are  positive  regulations  requiring  these  commodities  to 
be  specifically  designated  in  the  policy.^  In  France,  the  law 
is  that  they  may  be  insured  under  the  general  designation, 
provided  their  transport  be  not  prohibited  and  the  bills  of 
lading  be  duly  made  out.* 

Bank  notes  and  bills  of  exchange  should,  perhaps,  be  spe- 
cifically described;*  for  a  policy  "on  goods"  is  held  to  be 


art.  31 ;  Go.  de  Com.,  arfc.  355  ;  1 
Emerigpon,  c.  x.  s.  2,  pp.  302 — 307. 
See  the  earlier  ordinancea  of  other 
States  collected  in  the  learned  work 
of  MagenSi  note  a  to  s.  14,  vol.  i. 
p.  9 ;  and  the  more  modem  ones  in 
Nolte's  edition  of  Benecke,  toI.  i. 
part  ii.  tit.  iii.  c.  ii.  pp.  549 — 562. 

^  For  an  instance  see  the  case  of 
Da  Costa  r.  Firth,  4  Burr.  1966. 
*' Goods,  wares,  and  merchandise  " 


will  cover  dollars,  if  entered  at  the 
castom-house ;  per  Dampier,  J.,  in 
Manning*s  Big.  Index  to  N.  P.  Rep. 
165,  note  5,  2nd  ed. ;  see  also  1 
Magens,  10. 

2  See  1  Magens,  9,  note;  and  1 
Nolte*8  Benecke,  556— 55S. 

'  1  Emerigon,  c.  x.  s.  2,  p.  303. 

*  Per  Bampier,  J.,  Manning's  In- 
dex, 165 ;  Pakner  v.  Pratt,  2  Bing. 
185. 
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only  on  such  goods  as  are  merchantable  {vi€rc€8)y  i.e.,  cargo 
put  on  board  for  the  purposes  of  commerce.^    Such  a  policy  The  master's 
covers,  however,  an  emigrant's  equipment,^  but  not  the  ship's  the  ship's 
provisions*  or  the  captain's  clothes,  these  latter  being  better  P^^'^^ons. 
described  as  master's  effects.^ 

"  In  merchandise,"  says  Park,  J.,  "  is  included  all  property  Money  and 
of  great  value,  unless  attached  to  the  persons  of  the  pas-  or^rri^"^ 
sengers."^      Jewels,   therefore,    ornaments,    cash,  &c.,  not  a^x^^^the 
designed  for  trade,  but  carried  about,  or  belonging  to  the 
persons  of  those  on  board,  do  not  (as  the  better  opinion  seems 
to  be)  fall  within  the  general  description  of  goods  and  mer- 
chandise ;  and,  in  case  of  loss,  would  not  be  recoverable  under 
a  policy  on  goods  in  the  general  form.® 

Goods  carried  on  deck,  as  they  are  exposed  to  a  greater  Goods  on  deck 
hazard  than  goods  carried  in  the   ordinaiy  way,  are  not  general  policy 
covered  by  a  general  insurance  in  the  common  form  on  goods  ^^gfth^e  ia 
and  merchandise  ;^  unless  it  be  in  virtue  of  a  general  custom  *  ^^^S^* 
of  the  partictdar  trade,  for  then  the  underwriter  is  presumed 
to  be  acquainted  with  the  custom  and  to  have  undertaken  the 
additional  risk.    As  it  is  only  a  certain  description  of  goods 
in  any  trade  that  would  be  thus  exposed,  it  may  be  doubtful 
whether,  even  where  sanctioned  by  usage,  the  goods  ought  not 
to  be  specifically  described  in  the  policy  so  as  to  apprize  the 
underwriter  of  the  extra  risk  that  he  is  to  run.     In  the  only 
case  in  which  the  point  directly  arose,  the  insurance  was 
declared  by  the  policy  to  be  "  on  forty  carboys  of  vitriol "  ;* 


^  So  stated  by  nnderwiiters  in 
Boss  1^.  Thwaites,  before  Lord  Mans- 
field, 1  Park,  Ins.  23, 24 ;  andsodefined 
by  Best,  C.  J.,  in  Brown  v.  Stapyl- 
ton,  4  Bing.  121.  **  Wares  or  cargo 
for  sale,"  per  Lord  EUenborough  in 
HiU  V.  Patten,  S  East,  374. 

«  Wilkinson  v.  Hyde,  3  C.  B., 
N.  S.  30 ;  27  L.  J.  (C.  P.)  116  ;  Dufl 
V.  Hackenzie,  infra. 

^  Boss  V.  Thwaites,  1  Park,  Lis. 
23.  Provisions  are  indaded  in  the 
ship,  ante,  p.  20 ;  Stevens  on  Aver- 
age, 60.    See  Brown  v,  Stapylton, 


4  Bing.  119  ;  and  the  policy  in  ^ein- 
wort  V.  Shepard,  1  E.  &  E.  447 ;  28 
L.  J.  (Q.  B.)  147. 

*  Duff  I'.  Mackenzie,  3  C.  B.,  N.  S. 
16;  26  L.J.  (C.  P.)  313. 

«  4  Bing.  122. 

^  See  1  Park,  Lis.  30 ;  1  Marshall, 
Ins.  327 ;  1  Emerigon,  c.  xii.  s.  42, 
and  0.  X.  s.  11. 

^  Backhouse  v.  Ripley,  and  Ross 
r.  Thwaites,  1  Park,  Ins.  23,  24. 

'  Da  Costa  v.  Edmunds,  4  Camp. 
142.  So  in  the  instance  given  by  Mr. 
Phillips,  in  which  an  insurance  on 
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Obaervations 
of  Lord 
Jijudhimt. 


The  produce 
of  the  whale 
fitihcry  is 
covered  by 
good*  or  mcT' 
chandUe, 


and  the  observations  of  Lord  Lyndhurst  on  this  point  are 
well  deserving  of  attention.  "  Goods  carried  on  deck,"  he 
says,  '^  are  not  in  the  part  of  the  ship  where  goods  are  usually 
carried ;  they  are  in  more  than  usual  peril,  and  a  usage  that 
they  are  not  covered  by  an  ordinary  policy  on  goods,  but  that 
they  require  a  distinct  explanation  to  the  underwriter,  of  the 
part  of  the  ship  in  which  they  are  to  be  carried,  or  (where 
that  will  imply  the  same  information)  of  the  nature  of  the 
goods,  is  not  at  variance  with  any  part  of  the  policy,  is 
essential  to  the  information  which  the  underwriter  ought  to 
receive,  to  enable  him  to  estimate  the  risk  and  calculate  the 
premiums,  and  is  a  portion  of  that  fairness  which  ought  to  be 
rigidly  observed  upon  all  these  contracts.'*  ^ 

The  general  conclusion  arrived  at  by  Mr.  ^El^illlps  is,  that, 
if  by  the  description  of  the  voyage,  or  the  chdxacter  of  the 
article  specified  in  the  policy,  the  underwriter  nay  be  pre- 
sumed to  have  been  apprized  of  a  usage  to  carrf  it  on"deok 
the  policy  will  attach  to  it  when  so  carried.^  (This  appears 
very  fairly  to  represent,  if  not  the  actual  doctrine  of  the 
authorities,  at  all  events  the  result  of  established  principles. 

In  whaling  voyages  the  only  cargo,  properly  so  called,  on 
board  the  ship,  from  first  to  last,  is  in  general  the  homeward 
cargo,  consisting  of  the  immediate  produce  and  residt  of  the 
fishing  adventure ;   such  proceeds,  therefore  (t.  ^.,  the  oil, 


"  outfits  and  catchings  "  was  held  to 
cover  ' '  blubber ' '  remalniug  on  deck, 
to  be  '*  tried  "  according  to  the  usage 
of  the  whale  fishery.  Here,  as  Mr. 
Phillips  remarks,  **  there  is  a  uniform 
usage  to  carry  on  deck,  and  also  an 
indication  by  the  description  of  the 
subject  and  the  voyage,  that  the  part 
of  the  subject  in  the  form  of  *  blubber ' 
is  to  be  on  deck; "  1  Phillips,  no.  460. 
In  the  two  cases  of  Gould  v.  01i?er, 
4  Bing.  N.  G.  134,  and  Hilward  r. 
Hibbert,  3  Q.  B.  120,  the  point  de- 
cided was,  that  goods  carried  on  deck 
by  the  usage  of  trade  are  liable,  if 
jettisoned,  to  contribute  in  general 


average;  but  there  is  nothing  in 
either  case  upon  the  point  how  far 
such  goods  are  insurable  imder  the 
general  description.  For  timber  on 
deck,  unless  the  policy  be  '*  in  and 
over  aU,"  the  insurer  is,  by  usage, 
not  liable.  Miller  v.  Tithering^n,  6 
H.  &  N.  278  ;  30  L.  J.  (Ex.)  217. 

*  Per  Lord  Lyndhurst,  C.  B.,  in 
Blackett  v.  Royal  Exch.  Ass.  Co., 
2  C.  &  J.  260. 

2  1  Phillips,  no.  460  ad  finem.  The 
foreign  ordinances  do  not  appear  to 
furnish  any  explicit  rules  on  this 
point ;  1  Nolte's  Benecke,  553. 
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whalebone,  &o.,  taken  in  the  fishery),  may  be,  and  in  prao- 
tiee  generally  are,  covered  under  the  general  designation  of 
"goods  and  merchandise."* 

Outfit  in  such  voyages  principally  consists  of  the  apparatus  Not  so  the 

outfit » 

and  instruments  necessary  for  taking  fish,  seals,  &c.,  and  the 
disposing  of  them  when  taken,  in  such  a  manner  as  to  bring 
home  the  oil,  whalebone,  and  other  animal  produce  of  the 
adventure,  with  the  greatest  convenience  and  advantage; 
outfit,  therefore,  in  such  a  voyage,  cannot  be  considered  as 
"  goods,"  in  any  proper  sense  of  that  word ;  i.  e.y  as  Lord  . 
Ellenborough  defines  it,  "  as  part  of  the  wares  or  cargo  for 
sale  laden  on  board  the  ship."  It  cannot  therefore  be  re- 
covered under  a  general  policy  on  goods.^ 

It  has  been  held  in  the  United  States,  that  a  general  Nor  yet  live 
insurance  on  "cargo"  will  not  cover  provender  taken  on  vefider. 
board  for  live  stock,  which  constituted  a  great  part  of  the 
^argo^^  nor  will  it  cover  the  live  stock  itself.*    With  regard    ' 
to  live  stock,  the  rule  seems  to  be  the  same  in  this  country, 
such  interest  being  always  in  fact  described  specifically. 
Thus,  where  a  general  policy  on  goods  was  intended  to  cover 
Uve  stock,  the  insurance  was  declared,  at  the  foot  of  the 
policy,  "  to  be  on  thirty  mules,  ten  asses,  and  thirty  oxen," 
&c.  ;*  and  in  another  case,  where  a  policy  was  effected  "on 
goods,  as  per  annexed  statement,  valued  at  2,800/.,"  the 
horses,  a  loss  on  which  was  claimed  under  this  policy,  were 
specially  valued  in  the  statement.^ 

Although  the  interests  and  commodities  already  mentioned  General  prac- 

tice  to  sDcci^v 

comprise  the  greater  number  of  those  which  must  be  speci-  when.  ' 

fically  designated  in  the  policy,  yet  the  almost  invariable 
practice,  whenever  the  cargo  consists  of  few  commodities,  or 

I  HUl  r.  Patten,  8  East,  373,  875.  ^  Wolcott   v.  Eagle  Idb.   Co.,  4 

So  held  alao  in  the  United  States,  in  Pickering,  429  ;   and  aee  Brown  v. 

a  oaae  where  the  insurance  was  "  on  Stapylton,  4  Bing.  119. 
the  cargo  of  a  ship  for  a  whaling  *  Ibid. 

T07age;"Woloottv.  Eagle  Ins.  Co.,  *  Lawrence  r.  Abeidein,  6  B.  fr 

4  Pickering,  429.  Aid.  107. 

*  HiU  V.  Patten,  8  East,  373,  375,  «  Gabay  v.  Lloyd,  3  B.  &  C.  793. 

876. 
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Caation  as  to 

specifying 

negligratlj. 


Sats  not 
ooyeredbj 
piece  goods. 


Kor  a  manu- 
factnred  ar- 
ticle by  the 
separate  in- 
gredients of  it. 


where  the  goods  are  valued  by  the  hogshead,  pipe,  bale,  &a, 
is  to  specify  the  oommodities  by  name  and  number.  This  is 
generally  done  by  writing  at  the  foot  or  on  the  margin  of 
the  policy,  "  on  woollen  goods,"  "  on  piece  goods,"  "  on  one 
hundred  tierces  of  coffee,"  "  on  twenty  hogsheads  of  sugar," 
adding  also  the  mark  of  each  bale,  cask,  &c.^  This  may  be 
also  done  by  altering  the  valuation  clause  so  as  to  meet  the 
views  of  the  parties. 

Yet  it  must  be  carefully  borne  in  mind,  that  whenever  the 
goods  are  specifically  described  in  the  policy,  if  no  property 
of  the  assured  be  on  board  which  fairly  answers  the  descrip- 
tion, the  policy  will  not  attach.^  If  an  insurance,  for  instance, 
be  made  on  goods,  described  in  the  policy  as  piece  goodsy  and 
by  the  invoice  it  appears  that  the  goods  really  shipped  were 
hatsy  the  underwriter  is  not  liable  for  loss  on  tK©  hats.'  So, 
an  insurance  on  tortoise-shell  will  not  cover  a  losd>i)n  indigo,* 
&0.  If  an  insurance  purports  to  be  effected  on  several  ingre^' 
dients,  described  nominatim  in  the  policy,  which  enter  into 
the  composition  of  a  manufactured  article,  such  policy  will 
not  cover  a  loss  on  the  manufactured  article  itself,  if  that  be 
a  new  product,  and  have  a  distinct  appropriate  name.  Oil 
and  barilla  both  enter  into  the  composition  of  soap,  yet  an 
insurance  on  oil  and  barilla  will  not  cover  a  loss  on  soap.* 
It  is  said  that  an  insurance  on  the  raw  material  of  a  simple 
fabric,  or  utensil,  into  which  no  other  ingredient  enters,  will 
cover  a  loss  on  such  fabric  or  utensil :  as,  e.  g.y  an  insurance 
on  "  gold "  or  "  silver "  covers  the  loss  of  a  gold  cup  or  of 
silver  spoons  ;^  but  it  is  doubtful  whether  the  instance  given 
be  not  of  so  exceptional  a  nature  as  to  yield  no  general  rule. 


^  De  Symonds  v,  Shedden,  2  B.  & 
P.  163. 

2  Si  dans  la  police  on  avait  specific 
la  chose  qn'on  a  yotQu  faire  assurer, 
et  qu'ellen'eat  pas  6t6  charg^e,  I'as- 
snrance  serait  nulle,  quoiqu'on  on  eut 
pour  son  compte  d'autres  marchan- 
dises  abord ;  1  Emerigon,  c.  x.  s.  1, 
p.  293. 


3  Hunter  v.  Prinsep,  10  East,  378 ; 
1  Marshall,  Ins.  323. 

*  1  Emerigon,  c.  x.  s.  1,  p.  294. 

^  1  Emerigon,  c.  x.  s.  3,  p.  306. 

^  Ibid.  I  suspect  that  this  is  a 
solitary  instance  of  a  peculiar  uwa 
loquendi  as  to  the  precious  metals, 
and  that  it  will  not  bear  to  be  ex- 
tended. 
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The  next  subject  demanding  onr  attention  is  Freight.  "Freight 
According  to  the  general  law  of  shipping,  freight,  as  between 
the  shipowner  and  the  shipper,  is,  strictly  speaking,  the  price 
to  be  paid  hy  the  latter  to  the  former  for  the  carriage  of 
goods  by  ship,  and  is  not  earned  or  payable  till  the  arriyal 
and  delivery  of  the  goods  at  their  port  of  destination.^ 

In  the  law  of  marine  insurance  it  has  a  far  wider  signifi-  Meaning  of, 
cation,  comprising  all  that  is  implied  in  "  the  benefit  derived  I^^IS^^. 
by  the  shipowner  from  the  employment  of  his  ship."^  In 
this  sense,  therefore,  it  includes  not  only  freight  properly  so 
called  as  above  defined,  but  likewise  that  which  is  often  called 
freight,  being  the  chartered  hire  of  the  ship  or  part  of  her,^ 
and  also,  thirdly,  the  benefit  accruing  to  the  shipowner  from 
the  carriage  of  his  goods  by  his  own  ship  in  the  shape  of 
their  increased  value  to  him  at  the  port  of  delivery.^  As 
Lord  Tenterden  observes,  "  If  the  term  freight,  as  used  in 
policies  of  insurance,  imports  the  benefit  derived  from  the 
employment  of  the  ship,  it  is  the  same  thing  to  the  shipowner 
whether  he  receives  that  benefit  of  the  use  of  his  ship  (1st),  by 
a  money  payment  from  one  person,  who  charters  the  whole 
ship ;  or  (2nd),  from  various  persons  who  put  specific  quan- 
tities of  goods  on  board;  or  (3rd),  from  persons  who  pay 
him  the  value  of  his  own  goods  at  the  port  of  delivery, 
increased  by  their  carriage  in  his  own  ship.^'^ 

In  whichever  of  these  three  senses  the  word  is  used,  it  is  Expected 
a  dearly-established  principle  in  this  country,  that  expected  iaT?fai  subject 
fc«ight  is  a  lawful  subject  of  marine  insurance.    "  It  would,  ^*  ^^ 
indeed,  be  extraordinary,'*  says  Chambre,  J.,  in  the  case  of  country. 
Lucena  r.  Craufurd,  ^'  if  freight  could  not  be  made  the  sub- 
ject of  protection  by  an  instrument,  which  had  its  origin  in 

1  Maclftohlan  on  Shipping,  c.  z.  Lord    EUenborough    in    Forbes   v, 

p.  452.  Aspinall,  13  East,  323,  325. 

'  Per  Lord  Tenterden  in  Flint  v.  *  Flint  r.  Fiemyng,  1  B.  &  Ad.  45 ; 

Flemyng,  I  B.  &  Ad.  45,  48.  Deyaux  v.  J' Anson,  5Bing.  N.  C.  519. 

'  Per  Lord  Tenterden  in  Winter  •  1  B.  &  Ad.  48. 
r.  Haldimand,  2  B.  &  Ad.  649  ;  per 


to  freight. 
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oommercey  and  was  introduced  for  the  very  purpose  of  giving 
security  to  mercantile  transactions;  it  is  a  solid  substantial 
interest  ascertained  by  contract,  and  arising  out  of  labour 
and  capital  employed  for  the  purposes  of  commerce."  ^ 
In^oateiight  We  shall  see  more  at  large  hereafter,  when  considering 
who  may  be  a  party  to  a  policy,  that  the  assured  on  freight 
must  have  an  inchoate  right  to  it,  in  order  to  entitle  him  so 
to  insure ;  in  other  words,  he  must  be  in  such  a  position  with 
regard  to  the  expected  freight,  that  nothing  could  prevent 
him  from  ultimately  having  a  perfect  right  to  it  but  the  in-* 
t^vention  of  the  perils  insured  against. 

When  freight  is  the  price  to  be  paid  for  the  hire  of  the 
ship  under  a  charter-party,  the  shipowner  has  this*  inchoate 
right  directly  there  is  an  inception  of  performance  by  the 
ship  under  the  charter-party.^  When  it  is  th^  price  to  be 
paid  for  the  caniage  of  goods  in  the  ship,  then  th|0  inchoate 
right  accrues  directly  the  goods  of  the  merchant  ar?^ctually 
put  on  board,  or  are  even  contracted  for  and  readj-  to  be  put 
on  board,  and  the  ship  is  ready  to  receive  them.  In  either 
case  the  shipowner  has  put  himself  in  a  condition  to  earn 
freight,  and  he  will  earn  it  provided  either  the  ship,  which 
he  has  thus  let  out  to  the  freighter,  or  the  goods,  which  he 
has  thus  engaged  to  transport  for  the  merchant,  arrive  safely 
at  their  destination.  If,  by  the  perils  of  the  sea,  they  are 
prevented  from  thus  arriving,  the  shipowner  has  no  claim  to 
freight  from  the  merchant — in  other  words,  he  is  prevented, 
in  that  case,  by  the  perils  of  the  sea,  from  realising  that 
which,  but  for  the  intervention  of  those  perils,  he  would  cer- 
tainly have  earned.  It  is  but  fair  and  reasonable,  therefore, 
that  he  should  have  the  means  of  protecting  himself,  by  a 
policy  of  marine  insurance,  against  the  loss  he  is  thus  ex- 
posed to. 

Such  are  the  general  principles  upon  which,  in  this  country, 
in  Anierica,  and   in   many  of  the  continental  states,  the- 

1  8  B.  &  P.  102.  Barber  v,  Fleming,  L.  R.,  6  Q.  B. 

>  Foley  r.  United  F.  &  M.  Ins.      69 ;   Thompson  v,  Taylor,  6  T.  B. 
Co.  of  Sydney,  L.  R.,  6  C.  P.  166 ;      478. 
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shipowner  is  allowed  to  effect  an  insurance  on  that  freight 
which  he  expects  to  earn,  and  which  he  is  only  prevented 
from  earning  by  the  perils  insured  against. 

But  the  French  Legislature,  proceeding  rather  on  scholastic  French  law. 
refinements  than  mercantile  considerations,  have  prohibited 
all  insurance  of  expected  or  future  freight,^  on  the  ground 
that  expected  freight  is  a  mere  contingency  in  which  there 
is  no  present  existing  interest ;  that  it  is  but  a  gain  which 
the  assured  may  miss  making,  not  a  property  which  he  can 
risk  losing.  But,  although  the  prohibition  is  absolute  against 
the  insurance  of  expected  freight  {fret  dfaire)^  yet  the  French 
Legislature  permits  the  insurance  of  freight  actually  earned 
{fret  acquis).  The  French  jurists  have  refined  much  in  ex- 
plaining the  meaning  of  this  term ;  but,  upon  the  whole,  by 
fret  acquis  n^,  it  seems,  be  understood,  either  freight  paid 
in  advance  and  not  reimbursable ;  or  freight  which,  by  the 
terms  of  t!ie  charter-party,  is  payable  in  all  events.  The 
French  Courts  are  acute  in  distinguishing  freight  paid  in 
advance  from  advances  made  on  freight  and  repayable,  never 
allowing  the  latter  to  be  the  subject  of  a  valid  policy  of  in- 
surance ;  and  yet  the  former,  which  has  the  sanction  of  law, 
is  a  mere  shift  for  evading  it,  the  shipowner  paying  the  pre- 
mium on  the  policy,  which  the  freighter  takes  out  in  his  own 
name.*  The  term  appears  also  to  extend  to  freight  actually 
earned  by  the  unloading  of  a  portion  of  the  cargo  at  a  port 
of  delivery  short  of  the  port  of  ultimate  destination.*    By 


»  "  Fret  a  faire,'*  Ord.  de  la  Ma- 
rine, lir.  3,  tit.  vi.  art.  15.  ''Fret 
dee  marchandiBes  existant  k  bord," 
Go.  de  Com.,  art  347. 

*  Weil,  Bea  Assur.  Maritimes,  nos. 
92,  93,  94. 

'  Ord.  de  la  Marine,  liv.  3,  tit.  vi. 
art.  15,  and  Yalin's  Ck>nunent.  ibid. ; 
Co.  de  Com.,  art.  347 ;  Pothier,  d'As- 
Bor.  no.  36,  and  the  notes  of'  M. 
Estrangin  at  pp.  52 — 55  of  his  edi- 
tion ;  1  Emerigon,  c.  liii.  s,  S,  pp. 
227—234;  3  Boulay-Paty,  Droit 
Mar.  481--487 ;  3  Pardessus,  Droit 

M. 


Com.  269,  270.  When  the  clauses 
of  the  Code  de  Commerce  were  under 
discussion  in  the  legislative  council, 
the  superior  advantages  of  the  Eng- 
lish system  as  to  insuring  freight 
were  strenuously,  but  without  effect, 
pressed  on  the  attention  of  the  go- 
vernment by  the  chambers  of  com- 
merce of  Kantes  and  Bordeaux,  and 
even  by  the  members  of  the  Cour  de 
Cassation;  see  Poulay-Paty,  Com- 
ment, on  Emerigon,  vol.  i.  pp.  234, 
235. 
Kprojet  de  lot  for  the  repeal  of  this 
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the  new  Italian  Code,  a  policy  on  the  freight  of  goods  on 
board  is  void.' 

There  can  he  no  doubt  that  sums  paid  by  the  charterer  or 
his  agent,  as  an  advance  of  part  of  the  freight,  are  also  in- 
surable by  him  in  this  country.  The  only  question  is,  whether- 
he  can  insure  them  under  the  general  term  freight,  or  must 
describe  them  specifically  in  the  policy ;  and  this  depends,  as 
we  shall  see  hereafter,  on  the  particular  terms  of  the  charter- 
party.* 

It  was  laid  down  by  Lord  Kenyon,  at  Nisi  Prius,  that 
freight  could  not  be  insured  for  part  of  the  intended  voyage;* 
but  this  position,  unjustified  by  principle,  was  subse- 
quently overruled  by  Lord  Ellenborough  and  the  Court  of 
King's  Bench,  and  it  is  now  quite  clear  that  freight,  like 
any  other  subject,  may  be  insured  either  for  part  or  the 
whole  of  the  voyage  or  of  the  time  over  which  it  ia  likely  to 
extend.* 

Freight  must  be  insured  co  nomine  in  the  policy,  either  by 
inserting  the  words  on  freight  in  the  margin,  or  appending 
them  at  the  foot  of  the  instrument.  Such  a  policy  would 
cover  not  only  freight  in  its  strictest  acceptation,  but  the 
chartered  hire  of  the  vessel,*  the  increased  value  to  the  owner 
from  carriage  of  his  goods  in  his  own  ship,'  and  we  have 


prohibition  of  insorance  of  freight 
d  fairs  was  again  the  subject  of  con- 
sideration with  the  Senate  in  1876, 
M.  Grivart  reporting  in  its  favonr, 
bat  again  the  old  law  was  afiBrmed 
without  modification.  Joum.  Offic. 
du  28  Beoembre ;  Weil,  Dcs  Asaur. 
Marit.  no.  91. 

^  Go.  di  Gommercio,  art.  461. 

2  See  next  Ghapter,  and  the  dis- 
onssion  in  Allison  v.  Bristol  Mar.  Ins. 
Go.,  1  App.  Gases,  209;  De  Silvale  v. 
Kendall,  4  M.  &  Sol.  37  ;  Manfield  v. 
If  aitland,  4  B.  &  Aid.  682  ;  Winter 
V.  Haldimand,  2  B.  &  Ad.  649  ;  Wil- 
son V.  Martin,  11  Ezch.  684 ;  Hicks 
V.  Shield,  7  E.  &  B.  633 ;  26  L.  J. 
(Q.   B.)    206;    Williams   r.  North 


China  Ins.  Go.,  35  L.  T.,  N.  S.  884 ; 
Maclachlan,  Shipping,  519,  620. 

8  Murdock  r.  Potts,  A.n.  1795 ; 
see  1  Marshall,  Ins.  332;  2  Park, 
Ins.  634. 

*  Taylor  r.  Wilson,  16  East,  324  ; 
Hall  V,  Brown,  2  Dow's  P.  G.  367  ; 
Michael  v.  GiUespy,  26  L.  J.  (G.  P.) 
306;  12G.  B.,  N.  S.  627. 

^  Etches  V.  Aldan,  1  Man.  &  By. 
157  ;  S,  P,f  Clark  v.  Ocean  Ins.  Go., 
16  Pickering's  E.  289. 

«  Flint  f .  FlemyDg,  1  B.  &  Ad, 
45 ;  Bevaux  v.  J' Anson,  5  Bing. 
N.  G.  519.  See  per  curiam,  Miller 
V.  Woodfall,  8  E.  &  B.  493 ;  27  L. 
J.  (Q.  B.)  120. 
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very  little  doubt  payments  mode  in  advance  on  account  of 
either  the  first  or  the  second  of  these  classes  of  freight.^ 
Certain  expressions  attributed  to  Lord  Tenterden  in  the 
report  of  Winter  r.  Haldimand  respecting  advances  on 
account  of  chartered  hire,  as  though  a  more  specific  descrip- 
tion were  necessary  in  a  policy  intended  to  cover  them,  must 
be  understood,  in  accordance  with  the  general  principle  of 
insurance  law  respecting  freight  laid  down  by  him  in  a 
previous  case,^  as  indicating  rather  what  description  would 
have  served  the  purpose  of  the  assured  under  the  circum- 
stances before  him,  than  anything  that  was  indispensably 
requisite.^ 

Whether  a  charterer  who  hires  a  vessel  for  a  voyage  at  a  As  to  the 

..         ,  .1  ft  i.»  (..1  charterer  who 

certain  rate  per  month,  payable  on  completion  of  the  voyage,  carries  goods 
can  insure  the  freight  payable  to  himself  for  the  use  of  the  the^^^er) '''' 
ship  in  carrying  the  goods  of  other  persons,  under  a  general  ^^^  ^^^  ^^^ 
jolicy  on  freight  ;*  and  whether  such  a  policy  will  cover  the  injr  the 
interest  of  a  party  who  has  sold  his  vessel,  reserving  to   ^^^ 
himself  a  right  to  receive  the  freight  for  the  voyage  insured,* 
has  been  doubted  in  the  United  States.     But  neither  in  that 
country  nor  in  this  have  such  doubts  prevailed  against  the 
opinion  that  such  persons  have  an  interest  which  may  be 
covered  by  a  valid  policy  on  freight. 


In  some  respects  similar  to  freight,  in  others  very  different,  Pasaag© 

is  our  next  subject  of  insurance,  Passage  Money.    It  is  not  '- 

insurable  qa  freight ^  for  there  is  no  usage  in  insurance  law  in 
this  country  so  to  designate  passage  money.  In  the  absence 
therefore  of  anything  on  the  face  of  the  policy  to  show 
that- passage  money  is  intended  by  or  to  be  included  under 
^^freighty^  this  latter  term,  if  there  is  any  freight  properly 

>  See  Alliaon  v,  Bristol  Mar.  Ins.         ^  Winter  v.  Haldimand,  2  B.  & 
Co.,  1  App.  Cases,  209 ;  Wilson  v.      Ad.  649,  654,  668. 

Kartin,   11  Ezoh.  684,  and   cases  «  Riley  v.  Delafield,  7  Johns.  522 ; 

sapra,  p.  34,  note  2 ;  and  Hall  v,  cited  1  Phillips,  no.  480. 

Janaon,  4  £.  ft  B.  500.  ^  Mellen  r.  Katchez  Ins.  Co.,  1 

>  Flint  r.  Flemyng,  I  B.  &  Ad.  48.  Hall,  452. 
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BO  called  to  wliich  the  policy  may  apply,  will  be  confined 
to  that.^  It  differs  from  freight  in  point  of  practice  if  not 
of  principle,  by  a  very  important  usage  that  requires  it  to 
be  paid  before  sailing.^  Yet  "  no  liability  is  by  the  common 
law  thrown  upon  the  owner  or  master  of  a  ship,  if  the  ship  be 
lost,  to  forward  passengers  to  their  place  of  destination.  Nor 
usually  is  there  any  obligation  to  do  this  imposed  by  the 
actual  contract  between  the  parties."*  The  passenger  in 
these  circumstances  when  he  has  paid  his  passage  money  has 
an  insurable  interest  analogous  to  that  of  the  merchant  upon 
freight  paid  in  advance. 
Statutory  The  Passenger  Act,  1855  (18  &  19  Vict.  o.  119),*  in  great 

liabilities.  .  ,  , 

measure  superseding  the  common  law  on  the  points  referred 
to,  without  taking  away  any  common  law  rights  previously 
possessed  by  the  passenger,^  imposes  certain  liabilities  on  the 
owners  and  masters  of  passenger  ships,  in  virtue  of  which- 
they  are  so  far  insurers  that,  notwithstanding  the  wreck  o' 
loss  of  the  ship,  the  surviving  passengers  must  be  forwarded 
by  them  to  their  place  of  destination.  The  statute  then 
proceeds  to  countervail  these  novel  obligations  by  enabling 
the  persons  subjected  to  them  to  cover  these  statutory  risks 
by  a  policy  of  insurance.® 

Under  a  policy  against  all  costs,  charges  and  liabilities  to 
which  the  owner  or  charterer  might  be  subjected  under 
sections  46,  47,  48,  49,  50  and  61  of  the  (now  repealed 
Passengers  Act)  15  &  16  Vict.  c.  44,  the  owner  recovered 
against  the  underwriter  for  money  expended  in  forwarding 
the  passengers  to  their  ultimate  port  from  New  Providence, 
off  which  place  the  vessel  in  the  course  of  her  voyage  had 
been  totally  lost.^     A  year  after,  under  another  policy  "  on 

^  Denoon  v.  Home  and  Colonial  '  Per  Lord  Campbell,   C.  J.,  in 

Ass.  Co.,  L.  B.,  7  C.  P.  341.  Gibson  v.  Bradford,  3  £.  &  B.  516  ; 

2  See  Maclaoblan  on  Shipping,  c.  24  L.  J.  (Q.  B.)  159,  160. 

vii.  Fassenffers.    The  18  &  19  Vict.  *  This  statute  is  amended  by  26  & 

c.   119  is  amended  by  the  26  &  27  27  Vict.  o.  51. 

Vict.  0.  51 ;  35  &  36  Vict.   o.   73 ;  »  18  &  19  Vict.  c.  119,  s.  58. 

36  &  37  Vict.  o.  85  ;  38  &  39  Vict.  •  Ibid.  s.  55. 

o.  66 ;  and  39  &  40  Vict.  c.  80.  '  Gibson  v.  Bradford,  8  E.  &  B. 

516;  24  L.  J.  (Q.  B.)  159. 
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pafisage  money  of  emigrants,  to  pay  a  loss  pro  rata  subject 
to  (the  same  clauses  almost  as  in  the  foregoing  case)  and 
against  these  risks  only,"  the  owner  sought  to  recover  the 
money  spent  in  provisions  for  the  emigrants  during  six 
weeks*  stay  at  Fayal  whilst  the  ship  was  being  repaired 
after  sea  damage,  and  failed  in  his  suit  simply  because  his 
obligation  to  maintain  the  passengers  during  the  detention 
was  imposed  by  a  section  not  included  in  the  policy.^ 


We  come  now  to  deal  with  Profits  and  Commission  as  Profits  and 

,  .     .       n  .        .  Ck)mmiB8ion. 

subjects  of  marme  insurance. 


The  same  reasons  which  led  to  the  prohibition  of  insurance  Profits. 
in  France  on  freight,  have  led  to  the  prohibition  of  insurance 
there  on  expected  profits.^ 

German^  in  Holland,  in  Sweden,  in  Portugal,  and 
in  ih^'^iAted  States,  as  in  this  country,  insurances  on 
expected  profits  are  lawful.^  The  grounds  on  which  they 
are  so  considered  are  expressed  with  admirable  force  and 
clearness  in  the  following  passage  from  the  judgment  of 
Lawrence,  J.,  in  the  case  of  Barclay  r.  Cousins.  "As 
insurance  is  a  contract  of  indemnity,  it  cannot  be  said  to 
be  extended  beyond  what  the  design  of  such  species  of 
contract  will  embrace,  if  it  be  applied  to  protect  men  from 
those  losses  and  disadvantages  which,  but  for  the  perils 
insured  against,  the  assured  would  not  suffer ;  and  in  every 


»  WUlifl  V.  Cooke,  26  L.  J.  (Q.  B.) 
16;  6E.  &B.  641. 

*  See  1  Emerigon,  c.  viii.  s.  9, 
pp.  236 — 239,  'vrith  the  oommentary 
of  Bonlay-Paty .  See  also  Ord.  de  la 
Marine,  liv.  3,  t.  6,  art.  15 ;  Ck>de  de 
Gominerce,  art.  34 7 .  Spain  and  Ben- 
mark  f  oUow  the  French  code  in  this 
prohibition. 

'  In  Holland,  insurance  on  profits 
has  long  been  practised,  and  is  now 
permitted  b j  law,  on  condition  that 
the  expected  profits  are  separately 
▼alned  in  the  policy  and  the  goods 


specified  out  of  which  they  are  to  be 
derived ;  1  Nolte's  Benecke,  301,  302. 
In  TVendt's  translation  of  the  Ger- 
man Code,  arts.  783,  805,  806,  both 
profits  and  commission  are  declared 
to  be  insurable,  but,  what  is  odd,  is 
that  the  word  imaginary  is  annexed 
to  each  as  the  subject  of  the  policy. 
By  the  Italian  Codice  di  Commercio, 
art.  461,  a  policy  on  expected  profits 
is  void.  See  the  modem  European 
laws  coUected  by  Kolte  in  his  edition 
of  Benecke,  vol.  i.  298—312. 
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What  en- 
titles assured 
to  recover. 


maritime  adventure,  the  adventurer  is  liable  to  be  deprived, 
not  only  of  the  things  immediately  subjected  to  the  perils 
insured  against,  but  also  of  the  advantages  to  be  derived  from 
the  arrival  of  those  things  at  their  destined  port.  If  they  do 
not  arrive,  his  loss  is  not  merely  that  of  his  goods,  but  of  the 
benefits  which  he  might  obtain,  were  his  money  employed  in 
an  undertaking  not  subject  to  the  perils.  If  it  be  allowable 
for  the  merchant  to  protect  capital,  subject  to  the  risk  of 
maritime  commerce,  by  insuring  it,  why  may  he  not  protect 
those  advantages  he  is  in  danger  of  losing  by  their  being 
exposed  to  the  same  risks?  It  is  surely  not  an  improper 
encouragement  of  trade  to  provide,  that  merchants,  in  case 
of  adverse  fortune,  should  not  only  not  lose  the  principal 
adventure,  but  that  the  principal  should  not,  in  consequence 
of  such  bad  fortune,  be  totally  unproductive ;  and  v^  '  "^en 
of  small  fortunes  should  be  encouraged  to  S^g^e  in  com- 
merce, by  their  having  the  means  of  preserving  tHeir  oapitala^ 
entire."^ 

Such  are  the  principles  upon  which  insurances  on  expected 
profits  are  allowed  in  this  country.  Profits  may  be  insured 
equally  by  valued  and  by  open  policies.^  But,  whether 
insured  by  one  or  the  other,  it  is  the  law  of  this  country  (as 
we  shall  see  more  at  large  when  treating  of  the 'insurable 
interest  of  the  parties),  that  the  assured  cannot  recover  unless 
he  prove  that,  but.  for  the  intervention  of  the  perils  insured 
against,  some  profit  would  in  fact  have  been  realized  by 
the  sale  of  his  goods  on  arrival.'  He  must  also  prove  that 
the  goods,  from  the  sale  of  which  the  profits  were  expected, 
have,  at  one  time  or  other,  during  the  period  covered  by  the 
policy,  been  actually  exposed  to  the  perils  insured  against,^ 


*  Per  Lawrence,  J.,  Barclay  v. 
Coasins,  2  East,  644. 

'  Eyre  v.  Glover,  3  Camp.  276. 

3  Hodgson  V.  Glover,  6  East,  316. 
The  law  is  different  in  the  United 
States ;  see  Patapsco  Ins.  Go.  v.  Coul- 
ter, 3  Peter's  Supreme  Court  Bep. 
222 ;  1  Phillips,  Ins.  no.  318.    It  is 


there  a  condusivo  presumption  that 
some  profit  would  have  accrued,  had 
the  goods  arrived,  and  upon  this  the 
valuation  in  the  policy  attaches ;  1 
Parsons,  Ins.  195. 

*  McSwiney  v.  Royal  Ezch.  Ass. 
Comp.  14  Q.  B.  634  ;  S.  C,  in  error, 
ibid.  646 ;  Halhead  v.  Young,  6  £.  & 
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and  also,  that  he  was  legally  interested  in  them  at  the 
time  of  the  loss.*  "The  foundation  of  the  insurance  is 
not  a  bare  expectation  of  interest  in  a  subject  with  which, 
at  the  time  of  effecting  the  insurance,  the  assured  was  not 
oonneoted,  but  an  expectation  of  profits  on  goods,  at  that 
time  his."^ 

A  party  may  also  insure  the  sums  which  he  is  to  receive  Gommisaioiui. 
by  way  of  commission  on  the  sale  of  merchandise ;  and  if 
the  merchandise,  on  which  the  commissions  were  to  arise, 
was  only  prevented  from  arriving  by  the  perils  insured 
against,  the  assured  may  recover  to  the  extent  of  his  loss,^ 
provided  it  appear  that  the  goods  were  actually  on  board 
at  the  time  of  the  loss.'' 


P.cQ&Us  or  commissions  are  not  covered  by  a  policy  on  Mast  be 
goods  or  merchandise ;  they  must  be  specifically  named.*    This  named, 
rule  is  absolute  in  England.    In  the  United  States  it  ap- 
pears to  have  been  held,  that "  a  right  to  a  certain  percentage, 
proportion  or  share  of  a  cargo  as  commissions  on  profits,  is 
covered  by  a  policy  on  *  property.' "  ® 

Lloyd'l  form  of  policy  is  adapted  as  usual  by  insertion  of 
the  word  profits  or  commissions  in  the  margin ;  or  in  the 
valuation  clause,  adopting  or  adapting  the  language  of  the 


B.  312;2aL.J.(Q.B.]290.  In  this 
latter  case  an  attempt  xras  made  bj 
parol  eridence  to  set  up  a  different 
risk  from  that  which  was  expressed 
in  the  policy,  but  it  failed. 

1  Stockdale  v.  Dunlop,  6  M.  &  W. 
22  (. 

'  Lucena  v,  Granfurd,  ^  B.  &  P. 
So ;  per  Blackburn,  J.,  in  Anderson 
c.  Morrice,  L.  R.^  10  C.  P.  621. 
Ndte  adopts  this  view ;  Nolte's 
Benecke,  voL  i.  p.  310. 

>  Flint  9.  liO  Mesurier,  before 
LordKanjon,  2  Park,  Ins.  663;  Bar- 
clay V.  Gonsins,  2  East,  644 ;  King  r. 


Glover,  2  B.  «&  P.  N.  R.  206.  Insur- 
ance on  conunissions  is  practised  at 
Hamburg ;  and  see  generally  for  the 
foreign  law  on  this  subject  of  insur- 
ance, 1  Nolte*s  Benecke,  311,  312. 

*  Knox  V,  Wood,  2  Park,  Ins. 
663 ;  S.  C.y  1  Camp.  643. 

^  So  resolred  by  aU  the  judges  in 
Lucena  v,  Graufurd  (in  Dom.  Proc), 
2  B.  &  P.  N.  R.  316 ;  Anderson  v. 
Morrice,  L.  R.,  10  C.  P.  609,  622, 
624. 

'  Holbrook  v.  Brown,  2  Mass.  R. 
280 ;  1  Phillips,  Ins.,  no.  462. 
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clause,  according  as  the  subject  of  the  policy  is  valued  or 
not.^ 


Bottomry  and      Loans  OB  Bottomrj  and  Respondentia,  though  themselves 

Respondentia.  •  »•  x"i_xt_         t^*     i.      £  • 

i_ a  species  of  insurance,  may- yet  be  the  subjects  of  insurance, 

inasmuch  as  they  are  an  interest  exposed  to  risk  from  the 
perils  of  the  sea.^ 

Who  may  be       The  lender  only,  as  appears  by  the  nature  of  the  contract, 

assured.  .  m 

can  insure  the  sum  advanced.     The  condition  of  a  bottomry 

bond  is,  that  if  the  ship  perishes  the  borrower  pays  him 
nothing ;  if  it  arrives  Lfely,  or  perishes  during  or  after 
deviation,  or  is  sold  or  broken  up  at  an  intermediate  port,  he 
pays  tbe  capital  and  the  maritime  interest;  the  lender's 
capital  and  interest,  therefore,  beiug  exposed  to  risk  are 
consequently  insurable.^  It  is  otherwise  if  the  terms  of 
the  loan  make  the  money  repayable  in  any  event;  it  iir^«jt-^ 
insurable,  since  there  is  no  sea  risk ;  but  in  that  case  it  never 
was  bottomry.** 

The  borrower  clearly  cannot  insure  the  sum  advanced,  for 
the  risk  is  upon  the  lender  and  not  upon  him  ;  and  as  in  case 
of  loss  he  has  nothing  to  pay,  were  he  to  receive  the  whole 
sum  from  the  underwriters  he  would  have  a  direct  interest  in 
the  destruction  of  the  vessel.*  Of  course,  if  the  interest  of 
the  assured  in  the  adventure  exceeds  the  sum  borrowed  on 
bottomry,  he  may  insure  this  surplus,  though  not  as  bot- 
tomry.® 
The  kw  of  Agreeably  to  the  principles  which  guide  them  in  the  case 

France 

of  future  freight  and  expected  profit,  the  French  writers  and 


1  See  Eyre  v.  Glover,    16  East,  61 ;  Stainbank  v.  Shepard,  13  C.  B. 

218.  418;  and  see  Simonds  v,  Hodg^n, 

'  1  Emerigon,    c.   viii.   b.  11,  p.  6  Bing.  114;  5.  C7.  in  error,  3  B.  & 

241 ;  Pothier,  d'ABSur.  nos.  30,  31 ;  Ad.  50. 

Glover  v,  Blaok,  3  Burr.  1394  ;  1  W.  *  Pothier,  d'Assur.  nos.  31,  32. 

Bl.  405.  «  Valin,  Comment.  Ord.,   liv.   8, 

5  1  Emerigon,  c.  viii.   s.    11,  p.  t.   6,   art.   16;   Pothier,  no.   31;    1 

243;  1  Nolte*8  Benecke,  295,  296.  Emerigon,  c.  viii.  s.  11  ;  Glover  v. 

*  Stainbank  v.  Penning,  11  C.  B.  Black,  3  Burr.  1894  ;  1  W.  Bl.  405. 
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the  French  Legislature^  declare  that  though  the  capital  lent 
on  bottomry  may  be  insured,  yet  the  maritime  interest,  which 
the  lender  on  bottomry  is  to  receive  on  the  prosperous  termi- 
nation of  the  voyage,  cannot ;  because,  as  Fothier  expresses  it, 
such  interest  is  a  gain,  which  the  lender  will  miss  making  if 
the  ship  perishes,  and  not  a  loss  by  the  perils  of  the  sea.^ 

In  this  country,  and  also  in  the  United  States,  a  more  In  this 
liberal  practice  has  prevailed,  and  bottomry  or  respondentia  Unit^ 
interest  may  be  the  subject  of  insurance. 


States. 


Respondentia  and  bottomry  loans  are  not  covered  under  Must  be 
the  general  denomination  of  goods  and  merchandise ;  they  named  in  the 
must  be  specifically  named.*    Lord  Mansfield  put  this  on  P^^^°y- 
the  ground  ^'  that  by  the  custom  of  merchants,  respondentia 
is  insured  under  a  special  denomination : "  but  Kent,  J.,  has 
also  suggested,  as  a  reason  for  the  rule,  'Hhat  the  risk  is 
ne^^ar,  as  there  is  neither  average  nor  salvage;  and  a 
capture  does  not  mean  a  temporary  taking  only,  but  one  that 
occasions  a  total  loss."^ 

Yet  if  it  can  be  shown  to  be  the  usage  in  any  particular  Unless  there 
trade  to  insure  these  interests  under  general  words,  they  may  the  contrary. 
be  recovered  under  a  policy  containing  such  words  only. 
On  the  ground  of  such  a  custom  in  the  East  Lidia  trade,  a 
captain  was  permitted  to  recover,  at  respondentia  interest, 
money  he  had  laid  out  for  the  use  of  the  ship,  under  the 
general  words  "goods,  specie,  and  effects  on  board."* 

Of  course,  if  the  instrument  of  hypothecation  be  not  in  Thespeoi^c 
law  what  it  is  described  in  the  policy  to  be,  the  policy  is  should  be 
invaUd.    The  Court  of  Common  Pleas,  therefore,  upon  the  ^i^J^"^ 


^  Ord.  de  la  Mar.,  liv.  3,  t.  6,  art. 
17 ;  Co.  de  Com.,  art.  347 ;  Pothier, 
d'Assnr.  no.  32;  1  Emerigon,  c. 
Tiii.  B.  11,  p.  243. 

2  Pothier,  d'Assur.  no.  32.  By 
the  Gorman  Code,  art.  807,  both  the 
moneys  advanced  on  bottomry  and 
the  bottomry  premium  may  be  in- 
sured. By  the  Italian  God.  di  Com., 
art.  461,  a  policy  on  money  taken 


up  on  bottomry  or  the  maritime  in- 
terest is  Toid. 

»  Glover  v.  Black,  3  Burr.  1394 ; 
1  W.  Bl.  399,  405,  422;  Simonds  v. 
Hodgson,  3  B.  &  Ad.  60. 

*  Robertson  r.  Unit.  Ins.  Co.,  2 
Johnson's  Cases,  250 ;  1  Phillips  Ins. 
no. 427. 

"  Gregory  v,  Christie,  3  Dougl. 
419  ;  1  Marshall,  Ins.  326. 
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Seamen's 
Wages  and 
Effects.* 


—are  they 
insurable  ? 


oonstmotion  of  such  an  instrument  being  of  opinion  that  it 
was  not  in  law  a  bottomry  bond,  because  it  made  the  lender's 
claim  under  it  depend,  not  on  the  arrival  of  the  ship,  but  on. 
the  arrival  of  the  master,  held,  that  the  lender  could  nofc 
recover  imder  a  policy  "  on  bottomry."  ^  The  Court  of 
King's  Bench,  sitting  in  appeal,  admitted  that,  had  the 
Court  of  Common  Pleas  been  correct  in  their  construction  of 
the  instrument,  the  policy  as  framed  would  not  have  covered 
the  interest  of  the  lenders.^  Accordingly,  where  the  money 
borrowed  was  secured  by  bills  on  the  owner,  and  by  an 
instrument  which  purported  to  be  a  hypothecation  of  ship, 
cargo,  and  freight,  but  in  effect  was  an  unauthorized  mort- 
gage of  these  interests,  the  Court  held,  that  the  lender  had 
no  insurable  interest  in  the  ship.' 


We  have  reserved  for  notice  in  this  place  a  subj^ 
has  hitherto  been  debarred  the  protection  of  insurance,  by 
the  maritime  law,,probably,  of  Europe.  Seamen  are  allowed 
to  insure  goods  purchased  with  their  wages,  and  put  on  board 
as  merchandise ;  but  their  wages  by  our  law  are  not  insur- 
able,^ unless  a  change  of  policy  involving  this  subject  be 
understood  to  have  been  introduced  by  the  Merchant  Ship- 
ping Act,  1854.  Freight,  for  the  first  time  in  the  history  of 
English  maritime  law,  ceased  by  that  statute^  to  be  the 
mother  of  wages.^  The  loss  or  wreck  of  the  ship  in  the 
course  of  the  voyage,  no  longer  necessarily  carries  with  it 
the  loss  of  wages  already  earned  by  the  seamen ;  but  it  still 
necessarily  involves  the  loss  of  future  wages  for  the  samo 


'  ^imonds  v,  Hodgson,  6  Bingp. 
114. 

^  See  remarks  of  Lord  Tenterden 
in  reversing  the  judgment  of  the 
Court  of  C.  P.  in  Simonds  v,  Hodg- 
son, 3  B.  &  Ad.  57. 

3  Stainbank  i;.  Fenning,  11  G.  B. 
57 ;  Stainbank  v,  Shepard,  13  C.  B. 
418. 


*  Webster  r.  De  Tastet,  7  T.  R. 
157 ;  The  Ladj  Durham,  Stuart,  3 
Hagg.  Ad.  196,  201 ;  The  Neptune, 
Clark,  1  Hagg.  Ad.  227,  232,  239 ; 
1  Emerig.  c.  viii.  s.  10,  p.  235,  and 
the  learning  there  collected  on  the 
point.  So  in  the  United  States, 
Q-alloway  v,  Morris,  3  Yeates,  R.  445. 

*  17  &  18  Vict.  0.  104,  8.  183. 

^  The  Neptune,  Clark,  ubi  sup. 
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Yoyage,^  and  probably  of  all  the  efieots  on  board  belonging 
to  the  crew.  It  seems  never  to  have  occurred  to  any  one 
that  these  effects  of  the  common  seamen  are  insurable,  . 
probably  on  the  same  ground  of  policy  (for  it  is  not  principle) 
that  declared  the  wages  uninsurable.  What  that  policy  was, 
is  thus  expressed  by  Lord  Stowell :  ^'  The  rule  that  makes 
the  payment  of  wages  dependent  on  freight,  is  an  additional 
security  to  the  safety  of  ship  and  cargo ;  and,  as  the  Lord 
Chief  Justice  Abbott  expresses  it  in  his  excellent  publication 
(on  *  Shipping,'  p.  435,  3rd  ed.),  was  framed  in  order  to 
stimulate  the  zeal  and  attention  of  this  class  of  persons  en- 
gaged in  very  perilous  service."  The  noble  and  learned  Judge 
bows  to  the  rule,  and  labours  to  obviate  some  of  the  hard 
consequences  of  it  on  the  seamen,  by  preserving,  at  all  events, 
his  lien  on  the  wreck,  notwithstanding  the  absence  of  freight 
earned.  He  concludes  a  remarkable  judgment  in  favoiir  of 
sui^'a  lien  with  this  remarkable  passage:  "Be  it  remem-* 
bered,  that  by  the  general  and  just  policy  of  all  maritime 
states,  the  total  loss  of  the  ship,  oQcasioned  solely  by  the  act 
of  God  visiting  the  deep  with  storms  and  tempest,  brings 
with  it  the  loss  of  all  the  earned  wages  (except  advances), 
although  the  general  rule  of  law  is,  that  the  act  of  Gfod  pre- 
judices no  man ;  and  although  the  mariner  has  contributed 
nothing  to  the  mischance,  but  exerted  his  utmost  endeavours 
to  prevent  it ;  and  although  he  is  prohibited  by  law  from  ^ 
protecting  himself  from  loss  by  insurance,  as  lus  owner  is 
empowered  to  do  for  his,  it  is  surely  a  moderate  compensation 
for  these  disadvantages,  that  he  shall  be  entitled  upon  the 
parts  saved  as  iar  as  they  will  go,  in  satisfaction  of  his  wages 
already  earned  by  past  services  and  perils." « 

Sir  John  Nioolls  was  subsequently  obliged  to  decide 
against  a  claim  for  seaman's  wages  out  of  the  owner's  insur- 
ance on  the  lost  vessel.  "  A  seaman,"  he  says,  in  the  course 
of  the  judgment,  "generally  knows  whether  the  ship  be 
insured  or  not,  and  if  such  an  insurance  could  enure  to  his 

1  HaolacMan  on  Shipping,  228.  >  The  Neptune,  Clark,  1  Hagg.  239. 
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advantage,  it  might  make  him  indifferent,  and  moderate,  if 
not  extingnish,  all  exertion  on  his  part."i 

The  Bole  ground  on  which  these  learned  Judges  so  reluo- 
tantlj  proceeded  against  the  seamen  has  been  removed.' 
On  the  same  ground,  Lord  Stowell,  at  least,  seems  to  plaoe 
the  prohibition  against  the  insurance  of  seamen's  wages.^ 
As  far  as  we  can  perceive,  it  rests  on  no  other ;  except,  indeed, 
it  be  in  France;  but  there  they  prohibit  the  insurance  of 
profits,  for  the  same  reason  which  is  offered  as  the  only 
additional  ground  for  the  rule  touching  wages.^ 
Why  not  P  Are  a  seaman's  wages  now  insurable  ?    The  old  law  barred 

all  claim  to  wages  against  the  owner  in  case  of  intermediate 
loss  of  the  ship,  and  the  conventional  doctrine  of  their  non« 
insurability  followed  from  this  as  a  consequence  simply. 
The  repeal  of  the  rale  then  ought  to  carry  with  it  the  conse- 
quence. If  now  the  seaman's  title,  under  the  n^  law,  to 
wages  up  to  the  time  of  the  loss,  operates  no  prejudice  t^^fee 
ship  while  she  exists,  it  is  not  likely  to  be  a  whit  more 
prejudicial  to  the  owners'  interests,  when  the  ship  no  longer 
exists,  for  the  seaman  to  have  a  claim  against  the  under- 
writer to  wages  for  the  remainder  of  the  voyage.  The  master 
always  might  insure  his  wages ;  but,  until  the  Act  of  1854 
gave  it  him,  he  had  no  lien  for  them  on  either  ship  or 
freight ;  the  loss  of  either  or  both  did  not  entail  on  him  the 
loss  of  his  wages.  Now,  however,  that  he  is  in  the  same 
position  as  the  seaman  in  respect  of  lien,  it  is  still  the 
received  doctrine  that  his  wages  are  insurable.  Then,  why 
not  the  seaman's?  But  there  is  no  decision  to  this  effect 
since  1854,  and  no  decision,  we  believe,  to  the  contrary; 
although  there  is  a  notion  in  the  profession  that  these  wages 
are  not  insurable.^ 

^  The  Ladj  Durham,   Stuart,  3  'I  think  the  right  of  seamen  to 

Hagg.  196,  201.  insure  their  wages  and  effects,  and 

'  17  &  18  Vict.  c.  104,  8,  183.  the  encouragement  of  the  practice 

'  In  the  language  cited  ahove;  by  facilities  being  offered  them  for  so 

The  Neptune,  Clark,  1  Hagg.  239.  doing,  would  improve  the  character 

*  1  Emerig.  236 — 239.  and  habits  of  seafaring  men,   and 
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All  this  applies  to  the  wages  of  the  crew,  and  of  all  the  The  master's 
officers  under  the  master.^     The  master  is  on  exception.  Burable. 
He  may  insure  his  wages,  his  personal  effects  on  board,  his 
commissions,  and  his  share  of  the  ship  or  cargo.^ 

No  insurance,  however,  can  he  effected  on  money  advanced  Advances  to 

the  caT)t&iu 

to  the  captain  by  the  agent  of  the  shipper  in  the  course  onhisper- 
of  the  voyage,  on  his  personal  acsount;^  and  a  policy  on  8<>^""  *"^^*^- 
money  lent  to  the  captain,  payable  oat  of  the  freight,  was 
held  void.* 


There  is  sometimes  a  difficulty  in  accurately  describing  MisceUaneons 
the  subject  of  insurance ;  substantial  accuracy,  however,  will 
always  suffice,  and  so  much,  at  least,  is  indispensable  in  every 
case  in  which  a  specific  description  is  required.  In  the  fol- 
lowing case  of  Palmer  v,  Pratt,  we  do  not  think  that  more 
than  this  was  exacted. 

In  that  case  the  policy  was  effected  "  upon  any  kind  of  Policy  on 
goods  and  merchandise,"  &c.,  in  the  common  printed  form,  change"  will 
for  a  voyage  from  London  to  Calcutta,  and  the  insurance,  by  g^lJ^J^^not 
a  memorandum  on  the  face  of  the  policy,  was  declared  to  be  i©gra^y  ^iUa- 
"  on  two  bills  of  exchange ; "  as,  however,  it  appeared  that 
the  supposed  bills  were  drawn  on  a  contingency,  being  made 
payable  at  thirty  days  after  the  ship's  arrival  at  Calcutta,  the 
Court  held,  that  such  instruments,  being  mere  waste  paper, 
were  improperly  described  as  bills  of  exchange,  and  that, 
on  this  ground,  their  nominal  value,  in  case  of  loss,  could 
not  be  recovered  under  such  a  policy.^ 


would  increafle  the  seoarity  of  the 
lives  and  property  placed  in  their 
power.  The  above  section  stands  for 
the  most  part  as  it  did  in  the  3rd  ed. 
of  this  treatiiie,  into  which  I  intro- 
dnced  it  with  the  concnrrence  of  some 
large  ahipowners  in  the  north  of  Eng- 
land, in  the  hope  of  drawing  pnblic 
attention  to  the  subject. — £d. 

»  Webster  v.  De  Tastet,  7  T.  E. 
157. 


*  Duff  V.  Mackenzie,  3  C.  B.,N.  S. 
16 ;  26  L.  J.  (C.  P.)  313  ;  Hawkins 
r.  TwizeU,  6  E.  &  B.  883  ;  25  L.  J. 
(Q.  B.)  160  ;  King  r.  Glover,  2  B.  & 
P.  N.  B.  206 ;  King  v.  Walker,  33 
L.  J.  (Ex.),  in  error,  325. 

3  Siffken  r.  Allnntt,  1  H.  &  Sel. 
39. 

*  Wilson  V.  Boyal  Exch.  Ass.  Co., 
2  Camp.  624. 

'  Palmer  v.  Pratt,  2  Bing.  185  : 
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What  is  The  ship  Leonidas  was  chartered  for  a  voyage  from  Buenos 

<'  specie  ud  Ayres  to  Canton  and  back,  at  a  gross  sum  payable,  not  as 
returns."  freight,  properly  so  called,  but  as  the  hire  of  the  ship  for 
the  voyage.  Part  of  the  sum  was  paid,  as  stipulated  by 
the  charter-party,  by  the  charterers'  agents  at  Canton,  to 
cover  the  port  charges  and  other  incidental  expenses  of  the 
ship  there.  The  charterers,  who  had  shipped  on  board  the 
vessel  at  Buenos  Ayres  a  large  sum  in  dollars  to  be  invested 
in  produce  at  Canton,  being  desirous  of  securing  their 
interest  in  the  adventure,  caused  a  policy  to  be  effected,  in 
the  common  form,  for  the  proposed  voyage,  "  on  specie,  &c., 
shipped  on  board  The  Leonidas  in  the  river  Plate,  and  on 
the  same  or  the  returns  thereof,  as  interest  might  appear,  in 
any  description  of  merchandise,"  &c.  Lord  Tenterden  held, 
th^'t  under  a  policy  bo  framed  the  assured  could  not  recover, 
in  addition  to  what  is  usually  recoverable  as  the  value 
of  gopds  in  an  open  policy,  the  simi  paid  for  port  charges 
&c.,  at  Canton.^  His  Lordship,  however,  in  the  course  of  the 
argument,  intimated  that,  although  such  sum  could  not  be 
recovered  under  a  mere  policy  on  merchandise,  yet  it  might 
have  been  insured  as  money  paid  for  shipment  of  goods  to  be 
transported  to  Buenos  Ayres  ;^  and,  in  delivering  the  judg- 
ment of  the  Court,  he  said,  "  We  have  no  doubt  that  these 
payments  might  have  been  made  the  subject  of  a  special  and 
distinct  insurance."  3 
Share  in  oom-  A  shareholder  in  the  Atlantic  Telegraph  Company,  before 
any  attempt  had  been  made  to  lay  the  cable  between  the 
Irish  and  American  coasts,  effected  a  policy  to  secure  himself 
against  loss  when  the  attempt  was  made ;  and  in  the  valua- 
tion clause  (the  policy  being  in  the  form  usual  at  Lloyd's) 
occurred  the  only  specification  of  the  subject  of  insurance  in 
these  words:  '^The  said  ship,  &c.,  goods  and  merchandise,  &c. 
*    *    *    ore,  and  shall  be,  valued  as  on  one  1000/.  share  in 


pany  unin- 
surable. 


Bee  Stainbank  i^.  Fenning,  11  C.  B. 
57;  Stainbank  v,  Shepard^  13  C.  B, 
418, 


^  Winter  v,  Haldimand,  2  B.  & 
Ad.  649. 
»  Ibid.  664. 
»  Ibid.  658. 
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the  Atlantic  Telegraph  Gompanj)  said  share  valued  at  1100/." 
Stopping  here,  the  policy  would  have  heen  construed  as  being 
on  a  subject — a  share  in  a  company — incapable  of  exposure 
to  sea  perils,  and  consequently  invalid.  But  this  other  sen- 
tence followed:  ^'In  case  of  loss,  the  part  saved  to  be  sold  or 
appraised  for  the  benefit  of  the  underwriters."  The  Court 
Tegar{Ung  the  whole  in  the  light  of  these  latter  words,  held 
that  it  was  a  policy  on  the  cable,  and  that  the  assured  under 
the  circumstances  was  entitled  to  recover  for  an  average  loss 
if  above  3  per  cent.^ 

As  shares  in  an  incorporated  company  cannot  be  exposed  to 
maritime  perils,  they  consequently  cannot  be  the  subject  of 
marine  insurance ;  and  as  the  shareholder  in  such  a  company 
has  no  property  in  the  estate  or  chattels  of  the  company, 
such  a  chattel  as  the  Atlantic  Cable,  though  exposed  to 
maritime  perils,  cannot  for  him  be  the  subject  of  a  valid 
poHcy.  But  it  has  been  held  that  his  right  to  a  share  of  the 
profits  of  such  a  company  gives  him  an  insurable  interest  in 
an  adventure,  such  as  that  of  laying  the  Atlantic  Cable,  which 
interest,  by  the  use  of  suitable  language,  may  be  covered  by 
a  policy  of  insurance. 

In  Wilson  v.  Jones,*  a  shareholder  in  the  Atlantic  Tele- 
graph Company,  before  the  cable  had  been  laid,  effected  a 
policy  to  cover  his  interest  in  the  concern,  describing  the 
subject  of  insurance  in  a  cloud  of  ambiguous  words,  as 
follows : — ''  The  said  ship,  &c.,  goods  and  merchandises,  &c., 
for  so  much  as  concerns  the  assured  by  agreement  between 
the  assured  and  assurers,  on  this  policy,  are  and  shall  be 
valued  at  200/.  on  the  Atlantic  Cable,  value  say  on  twenty 
sharefii,  valued  at  10/.  per  share."  Then  on  the  margin  over 
against  the  statement  of  perils  insured  against,  were  written 
these  words :  "  It  is  hereby  understood  and  agreed  that  this 
policy,  in  addition  to  all  perils  and  casualties  herein  specified, 


1  Paterson  «.  HarrUi   1  B.  &  S.      anrable  Interest  t>f  tlie  claimant. 
336 ;  30  L.  J.  (Q.  B.)  364.    There  >  L.  B.,  1  Ezoh.  193 ;  in  error,  2 

was  no  plea  on  the  record  to  the  in*      Exoh.  139, 
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shall  cover  every  risk  and  contingency  attending  the  con- 
veyance and  successful  laying  of  the  cable."  Having  regard 
to  these  latter  words,  both  the  Court  of  Exchequer  and  the 
Court  of  Exchequer  Chamber  held  that  the  subject  intended 
to  be  insured  was  the  plaintiff's  interest  in  the  adventure,  and 
that  this  might  be  the  subject  of  a  valid  policy  of  marine 
insurance.^ 

Suppose  the  provisions  of  a  ship  for  her  ordinary  crew  to  be 
laid  in  double,  for  reasons  either  of  economy  or  necessity,  and 
a  total  loss  of  ship  and  provisions  soon  after  starting  on  her 
outward  voyage, — are  the  underwriters  liable,  under  a  policy 
on  ship,  for  the  whole  of  the  provisions  also  ?  Provisions  for 
the  voyage  insured  are  covered  by  a  policy  on  ship, — that  we 
have  already  seen ;  ^  they  are  part  of  the  instrumental  means 
of  earning  the  pending  freight,  which,  in  case  of  abandonment, 
falls  to  the  underwriter  on  ship.*  That  ground^^owever, 
will  not  bear  a  claim  for  provisions  which  are  greatly 
fluous  for  the  voyage  in  the  policy.  The  provisions  in  excess 
are  cargo,  which  the  underwriter  on  ship  has  therefore  nothing 
to  do  with.    . 

The  same  line  of  demarkation  excludes  provisions  for 
passengers  from  the  protection  of  a  policy  on  ship  only,  not- 
withstanding they  are  incidental  to  the  earning  of  passage 
money.  Yet,  as  even  live  stock  cannot  be  insured  as  cargo, 
nor  the  provender  necessary  for  it,^  the  more  proper  course 
appears  to  be  to  insure  provisions  for  passengers  and  pro- 
vender for  live  stock  eo  nomine. 

We  shall  see,  when  we  come  to  consider  the  mode  of 
valuing  cargo  for  the  piurposes  of  insurance,  that  premiums 
form  a  proper  item  of  the  insured  value  of  the  subject  of  the 
policy.* 


^  Reference  was  made  by  Black- 
bum,  J.,  to  the  language  of  Law- 
rence, J.,  in  Barolaj  r.  Cousins,  2 
East,  644 ;  and  in  Lnoena  9.  Grau- 
furd,  2  B.  &  P.  N.  B.  301. 

^  Ante,  p.  20. 


'   See  1  Emerigon,  c.  viii.  s.  6; 
Davidson  v.  Case,  6  M.  &  Sel.  79. 

*  Ante,  p.  29. 

*  Post,  Part  I.  c."  vl. ;  Glaser  v, 
Cowie,  1  M.  &  Sel.  52. 
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"Although  the  subject-matter  of   the  insurance,"  says  Astotb© 
Lord  Tenterden,^  "  must  be  properly  described,  the  nature  extent  of  the 
of  the  interest  may  in  general  be  left  at  large."     "  But  in  all  "^  '^  ' 


cases  where  the  peculiar  nature  of  the  interest  alters  the 
risk,"  says  Blackburn,  J.,^  "it  may  be  properly  said  that 
8uch  interest  is  the  subject-matter  of  the  insurance;  at  all 
events,  there  is  great  force  in  the  argument  that  the  nature 
of  the  interest  should  be  stated  in  the  policy." 

In  a  case  of  capture  during  hostilities  with  this  country,  Prize, 
where  ship  and  freight  were  vested  in  the  Crown,  and  the 
captors  had  no  interest  in  either,  nor  other  concern  in  re- 
spect of  the  same  beyond  a  mere  chance  that  the  King 
might  be  induced  to  give  them  something  out  of  the  pro- 
duce of  either  or  both,  Lord  EUenborough  says,  "  Supposing 
such  a  chance  insurable,  must  it  not  be  insured  specifically 
as  such  chance?  Must  not  the  interest  be  so  described 
in  the  policy?  Can  a  man  who  has  no  right,  legal  or 
equitable,  either  in  ship  or  freight,  effect  an  insurance  on 
either,  merely  because  he  has  a  chance  that  some  collateral 
benefit  may  arise  to  him  if  the  ship  and  cargo  should  arrive 
in  safety?"* 

In  McSwiney  r.  Eoyal  Exchange  Assurance  Co.,  the  Profits, 
plaintiff  had  purchased,  at  19^.  a  cwt.,  6000  bags  of  rice,  to 
be  shipped  at  Madras  on  board  the  Edtcard  Biltotiy  to 
arrive  in  this  country  on  or  before  the  end  of  May ;  he  had 
sold  the  same  at  20^.  Qd,  a  cwt.  upon  the  other  terms  of 
his  own  contract  of  purchase;  and  he  insured  his  interest 
by  a  policy  at  and  from  Madras  to  London  on  profits  on  rice, 
laden  or  to  be  laden  on  board  the  Edward  Bilton^  beginning 
the  adventure   from   and   immediately  after   the   loadiug 

^  In  Crowley  v,  Cohen,  3  B.  &  Ad.  of  a  lit  pendens^  whicli  began  as  Crau- 

47S,  4S5.  find  V.  Hunter,  8  Term  R.  13,  and 

*  In  Hackenzie  r.  "Wliit worth,  on  re- appeared  as  Lucena  v.  Craufurd, 

appeal,  1  Ex.  Diy.  36,  42.  3  B.  &  P.  75 ;  S.  (7.,  2  B.  &F.  N.  B. 

>  In  Konth  v,  Thompson,  11  East,  269. 
428,  433.    This  was  the  termination 
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thereof  aboard  the  said  ship  at  Madras.  It  happened  that 
when  1200  of  the  bags  had  been  laden  on  board  the  Edward 
BiltoHj  she  was  wrecked  by  a  storm ;  the  1200  bags^  damaged 
by  sea  water,  were  put  ashore  and  sold  on  the  spot,  and  the 
vessel  was  unfit  to  receive  the  remaining  4800  bags  on 
board.  The  defendants  paid  upon  the  1200  bags,  but  the 
plaintiff  sued  them  on  the  whole  6000.  Parke,  B.,  deliver- 
ing the  judgment  of  the  Exchequer  Chamber,  said:  "We 
have  no  doubt  that  the  plaintiff  might  have  recovered,  in 
the  events  which  happened,  a  total  loss,  if  he  had  been 
insured  by  a  policy  properly  adapted  to  the  case,  and  so 
drawn  as  to  cover  Im  special  interest  from  the  time  that  the 
rice  was  appropriated  by  the  vendors  and  ready  to  be 
shipped  at  Madras,  and  also  to  assure  him  against  losses  of 
the  expected  profits,  not  merely  by  the  loss  of  all  the  rice 
by  the  perils  of  the  seas,  but  by  the  loss  of  any  part  of  it, 
or  the  loss  of  the  ship,  or  delay  of  the-yoyage  beyond,  the 
month  of  May;  in  any  of  which  contingencies  this  special 
interest  in  profits  would  have  been  entirely  defeated.  As 
that  special  interest  was  necessarily  the  basis  of  an  action 
brought  to  recover  on  the  whole  6000  bags,  and  the  plaintiff 
had  not  insured  that  special  interest  but  only  the  ordinary 
profits  of  a  parcel  of  rice  shipped  on  board  the  particular 
vessel  and  against  the  losses  specified,  the  plaintiff  failed  in 
his  action."  ^ 
ReiiLrarance.  On  the  contrary,  where  a  policy  intended  as  a  reinsurance, 
but  not  so  expressed  on  the  face  of  it,  or  any  notice  given  to 
the  underwriter  that  it  was  so  intended,  was  expressed  to  be 
"  £5000  on  cotton,"  and  the  same  was  put  in  suit,  the  defence 
being  that  the  interest  of  the  assured  was  not  described  in 
the  policy,  the  Court  of  Appeal  gave  judgment  for  the 
plaintiff,  holding  the  interest  of  the  assured  to  be  sufficiently 
described.  "  The  assured  here  had  a  direct  interest  in  the 
safe  arrival  of  the  cotton,  not  in  any  way  a  collateral  interest 

I  MoSwineyv.  KojalExch.  Asaur.  312 ;  26  L.  J.  (Q.  B.)  290.  Seetbeee 
Co.,  14  Q.  B.,  in  error,  646,  660.  cases  referred  to  again  in  next 
8,  P.y  Halhead  v.  Yoang,  6  E.  &  B.      chapter. 
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in  something  else  after  the  cotton  arrived.  It  was,  though 
not  a  property  in  the  cotton,  an  interest  in  the  cotton 
created  and  evidenced  by  a  binding  legal  contract  between 
them  and  the  owners  of  that  cotton;  and  if  the  mode  in 
which  they  acquired  that  interest  had  been  stated  in  the 
policy  it  would  have  in  no  way  altered  the  effect  of  the 
defendant's  contract,  which  would  still  have  remained  a 
contract  to  indemnify  against  all  damage  sustained  by 
the  cotton  in  consequence  of  any  of  the  perils  insured 
against."^ 

The  extent  of  the  interest  of  the  party  insuring  need  never  Ship  and 
be  specified  in  the  policy,  for  it  is  a  well-established  rule  ^^^  ' 
that  a  party  interested  only  to  a  certain  extent  in  property, 
which  he  owns  in  common  with  others,  may  effect  insurance 
generally  without  specifying  his  interest,  and  will  recover 
for  such  interest  as  he  has.^  Thiis,  a  mortgagee  may 
recover  under  a  policy  on  ship  to  the  extent  of  his  mort- 
gage;* or,  one  of  several  part-owners  of  a  ship  may  insure 
the  freight  generally  without  specifying  what  share  he  has  in 
the  ship,  and  he  may  declare  generally  and  recover  for  such 
interest  as  he  has.^ 

The  above  positions  have  received  abundant  illustration  Goods. 
in  the  jurisprudence  of  this  country  and  the  United  States. 
Thus,  with  regard  to  the  nature  of  the  interest.  Lord  Mans- 
field, in  the  case  of  Glover  v.  Black,  after  deciding,  solely  on 
the  ground  of  the  usage  of  merchants,  that  the  interests  of 
the  lender  on  bottomry  and  respondentia  must  be  specifically 
described  in  the  policy,  adds,  '^  But  we  by  no  means  say  that 
under  an  insurance  on  goods  at  large,  a  man  may  not  be  per- 
mitted to  give  in  evidence  a  mortgage  or  other  special 
lien."*    "I  admit,"  says  Park,  J.,  "that  a  party  who  has 


1  Mackenzie    r.    Whitworth,     1  Bob.  153 ;  2  B.  &  Ad.  193. 

Exoli.  IHv.  36, 44  ;  below,  L.  B.,  10  *  Bising  r.  Burnett,  2  Marshall, 

Ex.  142.  Ins.  738. 

<  The  principle  is  hdd  down,    1  >  Glover  v.  Black,  1  W.  Bl.  423 ; 

Emerigon,  ch.  z.  s.  1,  p.  299.  see  also  3  Burr.  14C1. 

*  Irring  v*  Bichardson,  1  Mood.  & 
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only  d  special  interest  in  goods  may  recover,  in  respect  of 
that  interest,  on  a  general  insurance."  * 

One  of  the  first  cases  in  direct  illustration  of  this  point  is 
that  of  Camithers  v,  Shedden,  in  which  it  appeared  that  a 
general  insurance  "  on  coffee  "  had  been  effected  by  a  London 
broker, "  by  order  and  for  account  of  N.  D.  &  Co.,''  a  London 
mercantile  firm,  who  were  interested  as  part-owners  with 
others  in  seven-tenths  of  the  coffee,  but  who  had  also  an 
insurable  interest  in  the  whole  of  it,  as  consignees  of  the 
cargo,  and  as  having  a  lien  on  the  whole  for  advances.  The 
Court  held  that,  under  the  general  form  of  policy,  N.  D.  &  Co. 
might  protect  any  or  all  of  these  different  species  of  interest ; 
that  the  nature  of  the  several  interests  need  not  be  expressed 
in  the  policy ;  and  that  the  assured  were  not  bound  to  elect 
on  which  they  would  proceed.^ 

Upon  the  same  principle  a  general  policy  "on  goods,"* 
has  been  held  sufficient  to  cover  the  intepedLaf.  carriers  on 
goods  entrusted  to  their  care,  so  as  to  protect  them  against 
loss  arising  from  damage  done  to  such  property  by  the  perils 
insured  against,  whereby  they  were  obliged  to  make  com- 
pensation to  the  owners,  and  were  besides  put  to  other 
expenses.*  It  was  objected  that  such  a  policy  could  not 
cover  such  an  interest,  since  it  merely  purported  to  protect 
goods  against  the  usual  risks  to  which  the  owners  of  goods 
are  liable ;  whereas,  the  loss  alleged  was  one  aiising  out  of 
plaintiffs'  liability  to  a  risk  to  which  carriers  are  liable.     But 


^  Palmer  i;.  Pratt,  2  Bing.  192. 

2  Garruthers  v.  Shedden,  6  Taunt. 
114 ;  S.  C.y  1  MarahaU,  R.  416. 

'  The  policy,  which  was  intended 
to  cover  the  interest  of  plaintiffs,  as 
barge-owners,  in  the  property  carried 
to  and  fro  for  hire  in  their  barges  for 
a  year,  was  a  common  printed  form 
of  policy  on  ship  and  goods,  filled  up 
and  altered  in  a  very  clumsy  manner 
BO  as  to  adapt  it  to  the  object  in 
Tiew ;  by  it  the  plaintiffs  were  in- 
sured for  twelve  months  ''by  canal 
navigation  boats,  containing  goods, 


at  work  between  London,  Wolver- 
hampton, and  Birmingham,  &o., 
backwards  and  forwards,  and  in  any 
rotation,  upon  goods,  and  on  the 
body  and  tackle,  &c.,  on  thirty  boats, 
as  per  margin;"  in  the  valuation 
clause  it  was  declared  that  the  sub- 
ject of  insurance  was  agreed  between 
the  parties  to  be  "  twelve  thousand 
pounds  on  gx>ods  as  interest  shall  ap- 
pear hereafter.** 

*  Crowley  v,  Cohen,  3  B.  &  Ad. 
478.  S.P.t  Joyce  v.  Kennard,  L.  R.; 
7  Q.  B.  78. 
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the  Court,  although  Lord  Tenterden  admitted  that  it  might 
have  been  better  if  the  policy  had  expressly  shown  that  the 
object  was  to  indemnify  the  plaintiffs  as  carriers,  were  yet 
unanimously  of  opinion  that  it  was  sufficient  as  it  stood,  on 
the  ground  that  it  is  only  necessary  to  state  accurately  the 
subject  matter,  not  the  interest  which  the  assured  has  in  it. 

The  decisions  upon  this  subject  in  the  United  States  go  to  J^  ^^  TJnited 
the  fidl  extent  of  the  English  law ;  and  the  doctrine  seems 
now  to  be  established  there,  that  a  mortgagee  may  insure  the 
subject  of  the  mortgage,  either  generally,  or  under  a  direct 
description,  without  specifying  his  interest  to  be  that  of  a 
mortgagee.^ 

^  See  the  oasee  coUected,  1  Phillips,  Ins.  no.  419  et  seq. 
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Who  may  be    In  treating  of  persons  as  parties  to  a  oontraot  of  marine 
^^  insurance,  we  shall  find  that  the  general  dootxine  of  law,  as 

to  the  capaoity  and  inoapaoity  of  persons  to  make  a  contract, 
is  essentially  modified  by  the  peculiar  nature  of  this  contract, 
the  sole  object  of  which  being  indemnity  against  certain 
losses,  requires  in  the  person  contracting  for  indemnity  an 
interest  in  the  subject  insured  in  respect  of  which  he  may  be 
damnified.  Even  that  general  rule  is  liable  to  be  further 
modified  by  express  prohibitions  of  the  municipal  law,  and 
by  the  necessities  of  our  war  policy,  and  the  principles  of 
international  law. 

It  is  obvious  that  a  contract,  which  purports  to  provide  an 
indemnity  for  the  assured  against  loss,  becomes,  when  per- 
verted to  the  purposes  of  one  who  has  no  interest  in  the 
subject  insured  in  respect  of  which  he  can  suffer  loss,  nothing 
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better  than  a  bet  or  wager  upon  the  event  of  the  voyage  or 
adventure  described  in  the  policy.  Such  policies,  with  no 
interest  to  justify  the  assured  in  making  them,  came  into 
frequent  use  in  the  reign  of  Charles  the  Second,  and  in  the 
time  of  Queen  Anne  our  Courts  of  justice  unfortunately 
pronounced  them  to  be  valid  and  legal.  An  Act  of  Parlia- 
ment (19  Geo.  2,  c.  37)  afterwards  declared  them  illegal  in 
respect  of  the  property  of  British  subjects ;  and  the  conse- 
quence is,  that  as  to  all  that  is  not  the  property  of  British 
subjects  there  may  still  be  a  contract  of  insurance  made  with 
those  who  have  no  interest  whatever  in  the  subject  insured.^ 
As  to  British  property,  however,  the  statute  in  effect  reduces 
the  policy  once  more  to  a  contract  of  indemnity,  and  raises 
the  legal  presumption,  which  may  be  challenged  by  way  of 
defence,  that  the  assured  in  every  instance  has  in  the  subject 
of  insurance  an  interest  at  risk. 

We  have  already  considered  the  Subjects  of  Insurance. 
The  term  Interest,  as  we  are  now  using  it,  does  not  denote 
any  one  of  these  Subjects,  but  rather  the  commercial  advan- 
tage arising  to  the  person  assured  out  of  some  beneficial 
relation  which  he  has  nith  the  subject  insured. 


By  the  veiy  nature  therefore  of  the  contract,  as  now  Those  only 
enforced  in  the  Courts  of  this  country,  those  who  are  parties  IJS^^ho" 
to  a  policy  of  marine  insurance  in  respect  of  British  property  ^a^©  ^ 
are  presumed  to  have  an  insurable  interest  in  the  property  interest. 
specified,  and  are  deemed  without  such  interest  incapable  of 
putting  the  policy  in  suit  on  their  own  behalf. 

This  insurable  interest,  indispensable  to  one  who  on  his 
own  account  would  attempt  to  enforce  a  contract  of  marine 
insurance,  is  thus  described  by  a  Judge  of  the  highest  legal 
reputation: — "A  man,"  says  Lawrence,  J.,  "is  interested  in  Description 
a  thing  to  whom  advantage  may  arise  or  prejudice  happen  Sitoest.    ^ 

I  Unless  indeed  this  be  now  altered      null  and  void  nnder  the  8  &  9  Viot. 
by  the  declaration  that  all  contracts      o.  109,  s.  18. 
by  WSJ  of  gaming  or  wagering  are 
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from  the  circumstances  which  may  attend  it ;  and  whom  it 
importeth  that  its  condition  as  to  safety  or  other  quality 
should  continue.  Interest  does  not  necessarily  imply  a 
right  to  the  whole  or  part  of  the  thing,  nor  necessarily  and 
exclusively  that  which  may  be  the  subject  of  privation,  but 
the  having  some  relation  to,  or  concern  in,  the  subject  of  the 
insurance ;  which  relation  or  concern,  by  the  happening  of 
the  perils  insured  against,  may  be  so  aiGPected  as  to  produce 
a  damage,  detriment,  or  prejudice  to  the  person  insuring. 
And  where  a  man  is  so  circumstanced  with  respect  to  matters 
exposed  to  certain  risks  and  dangers  as  to  have  a  moral 
certainty  of  advantage  or  benefit  but  for  those  risks  and 
dangers,  he  may  be  said  to  be  interested  in  the  safety  of  the 
thing.  To  be  interested  in  the  preservation  of  a  thing  is  to 
bo  so  circumstanced  with  respect  to  it  as  to  have  benefit 
from  its  existence,  prejudice  from  its  destruction.  The  pro- 
perty of  the  thing  and  the  interest  derivable  from'ibiBayJtift.^— 
very  different.  Of  the  first,  the  price  is  generally  the 
measure;  but  by  interest  in  a  thing,  every  benefit  and 
advantage  arising  out  of  or  depending  on  such  thing  may  be 
considered  as  being  comprehended."^ 

What  is  an  The  plainest  instance  of  an  insurable  interest  is  the  owner- 

Interest.         ^hip  of  the  subject  of  insurance.     The  variety  of  ways  in 

which  this  ownership  may  be  modified  suggests  again  the 

Ownership  of  various  questions,  some  of  them  of  considerable  nicety,  by 

indefinitely      which  the  inquiry  as  to  the  insurable  interest  of  the  assured 

modified.         ^^y  Y)q  perplexed.     The  chattel  owned  may  be  held  in  trust, 

or  may  be  subjected  to  incumbrances,  such  as  mortgages 

and  liens,  or  to  rights  in  other  persons,  as  by  deed  of  demise 

or  contract  of  charter-party,  or  it  may  be  sold  under  a 

reservation  of  rights  or  liabilities  in  the  vendor,  or  may  be 

possessed  so  conditionally  as  to  be  liable  to  defeasance  at  the 

^  Lucena  v.  Graofurd,  2  B.  &  P.  ject,   1  Marshall,  Ins.  101,  102 ;  1 

N.  B.  269,  802 ;  and  by  the  same  Phillips,   Ins.  no.    172   et  seq. ;    3 

learned.  Judge,  Barclay  v.  Cousins,  2  Kent's  Conmi.  276,  277. 
East,  544  ;  see  also  on  the  same  sub- 
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will  of  another,^  or  to  seizure  for  a  forfeiture  incurred  before 
the  voyage  described  in  the  policy.^  In  all  these  instances 
an  insurable  interest  undoubtedly  exists,  and  independent 
insurable  interests  may  co-exist  in  several  persons  at  the 
some  time,  but  whether  under  certain  modifications  such  as 
may  be  supposed  in  the  circumstances  an  insurable  interest 
does  exist  in  a  particular  person  may  be  a  somewhat  difficult 
question. 

Besides  "the  property  of  the  thing,"  there  may  be  an  Benefit, 
**  interest  deriyable  from  it,"  a  "  benefit  or  advantage  directly  liability.  ' 
arising  out  of  or  depending  on  such  thing,"  or  a  liability 
coupled  with  the  loss  of  the  thing,  constituting  an  insurable 
interest  in  the  person  for  whom  such  benefit  or  on  whom 
such  liability  exists.  It  may  be  but  an  expectancy  founded 
on  a  present  existing  legal  title,  or  an  inchoate  right  under  a 
contract  made  indeed,  and  already  in  the  inception  of  exe- 
cution. Freight,  for  instance,  in  its  various  acceptations 
under  insurance  law,^  whether  it  be  ship's  earnings,  chartered 
hire,  or  enhanced  value,  becomes  an  insurable  interest  the 
moment  that  a  title  to  it  so  accrues  from  the  circumstances 
as  that  nothing  but  the  intervention  of  the  perils  insured 
against  could  intercept  the  benefit.  Profits  and  commissions 
are  similar  instances  of  insurable  interest,  consisting  of  ex- 
pectancy founded  upon  existing  title,  and  liable  only  to  be 
prevented  by  the  perils  insured  against,  although  in  the 
second  of  these  two  instances  there  is  generally  a  total 
absence  of  ownership  of  the  chattel  from  which  the  commis- 
sions are  derivable.  So,  the  liability  of  canal  owners,  or 
carriers  by  water,  or  of  insurers,  to  compensate  or  indemnify 
in  respect  of  losses  affecting  the  property  carried  or  insured 
by  them,  is  such  an  interest  as  is  insurable.^ 


1  Per  Loxd  EUenborough,  Stirling  2  B.  &  P.  N.  B.  319,  320. 

V.  Yanghan,  11  East,  629.  '  See  ante,  p.  31. 

»  Wilkes  V.  People's  Fire  Ins.  Co.,  *  Crowley  v.  Cohen,  3  B.  &  Ad. 

19  N.  Y.  184;  1  PhilUps,  no.  196;  478;  Jojcev.Kennard.L.R.,  7Q.B. 

per  Lord  Eldon,  Luoena  v.  Craufurd,  78 ;  Stephens v,  Australasian  Ins.  Co. , 
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Most  be  Againy  an  interest,  in  order  to  be  insnrable  must  be  such 

perils  insnied  OS  to  bd  immediately,  and  not  only  by  way  of  oonsequenoe, 
agaiDBt.  affected  by  the  perils  insured  against  in  the  policy.     Thus 

profits,  by  evidence  of  the  state  of  the  market,  would  hare 
been  secured  but  for  the  loss  of  the  goods,  commissions  but 
for  the  same  calamity,  freight  but  for  the  disabling  of  the 
ship  by  the  perils  of  the  sea.  A  person,  however,  who 
advances  money  in  this  country  to  a  British  shipowner  for 
the  repair  of  his  ship,  acquires  thereby  no  insurable  interest, 
unless  the  money  be  secured  by  some  such  legal  interest  in 
the  vessel  as  a  mortgage,  or  bottomry  lien,  and  yet  the  loss 
of  the  ship  may  by  way  of  consequence  involve  the  loss  of 
the  money.  The  following  case  furnishes  both  an  affirmative 
and  negative  illustration  of  the  principle  under  consideration. 
The  assured  held  shares  in  the  Atlantic  Telegraph  Company, 
but  his  shares  could  not  be  exposed  to  the  perils  insured 
against,  and  consequently  were  not  insurable;  the  cable 
might  be  exposed  to  the  perils,  but  could  not  be  the  property 
of  the  assured,  for  it  was  the  property  of  the  company ;  both 
the  shares  and  the  cable,  however,  were  described  in  the 
policy  in  such  a  way  that  this,  coupled  with  other  parts  of 
the  description,  led  the  Court  to  the  conclusion  that  the 
adventure  of  laying  the  cable  was  the  intended  subject  of 
insurance,  and  as  his  shares  gave  him  a  direct  interest  in 
that,  which,  moreover,  was  exposed  to  the  perils  insured 
against,  this  was  held  to  be  such  an  insurable  interest  as 
sustained  the  policy.^ 

When  ^  Again,  the  time  of  the  loss  is  the  moment  at  which  the 

assured's  rights  under  the  policy  are  determined,  according  as 
his  title,  whence  flows  his  insurable  interest,  was  then  valid 
and  complete  or  otherwise.     So  that  one  who  is  merely  in 


L.  B.,  8  G.  P.  18.     «  So  the  liability  neutral"— per  Lord Eldon,  inLncena 

of  captors  to  pay  costs  and  charges  if  t^.  Craufurd,  2  B.  &  P.  N.  R.  323. 
theyhad  taken  possession  improperly,  '  Wilson  v.  Jones,  L.  R.,  1  Exofa. 

and  also  their  liability  to  render  back  193 ;  2  Exch.  139. 
property  which  should  torn  out  to  be 
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treaty  for  the  puroliase  of  a  ship  at  the  moment  of  her  loss, 

or  who  has  insured  freight  while  his  vessel  is  still  but  a 

seeking  ship,  and  she  goes  to  the  bottom,  eannot  be  said  to 

have  an  insurable  interest.     The  expectation  of  benefit  to  Theezpeota- 

anse  from  a  subjeot  m  whioh  the  party  msunng  is  not  expectation  is 

actually  interested  at  the  time  of  loss,  but  only  expects  to  ^bL^*"" 

be  interested,  is  the  mere  expectation  of  an  expectation, 

and  is  not  an  insurable  interest.    Such,  for  instance,  would 

be  the  expectation  of  commissions  to  arise  out  of  the  sale 

and   disposal   of   a   homeward   cargo,   which  was  neither 

ready  for,  nor  loaded  on  board  the  ship  at  the  time  of  her 

loss,^  or  the  expectation  of  profit  to  arise  out  of  the  sale  Nor  profit 

of  goods  which  have  never  vested  in  the  party  insuring  never  vested, 

under  any  legal  contract.^     The  expectation  of  profit  on  or  shipped. 

goods  which,  though  ready  and  contracted  to  be  shipped, 

are  not  actually  on  board  at  the  time  of  loss,  is  not  such  an 

insurable  interest  as  can  be  protected  by  the  ordinary  form  of 

policy.* 

The  interest  that  shall  entitle  the  assured  to  recover 
must  be  a  subsisting  interest  during  some  period  of  the 
pendency  of  the  risk,  and  at  the  time  of  the  loss.  Formerly, 
the  rule  was  so  laid  down  as  to  extend  also  to  the  time  of 
effecting  the  policy ;*^  but  it  is  now  established  that  an  in- 
surable interest  whilst  the  risk  is  still  pending,  and  at  the 
time  of  loss,  is  sufficient ;  indeed,  it  is  every  day's  practice  to 
effect  insurances  in  which  the  allegation  of  interest  at  the 
time  of  effecting  the  policy  could  not  be  made  with  any 
degree  of  truth,  as,  for  instance,  where  goods  are  insured  on 
a  return  voyage  long  before  they  are  bought.* 


^  Knox  V,  Wood,  1  Gamp.  542.  Parke,  B.,  delivering  judgment  of 

2  StockdaJe  r.  Dunlop,  6  H.  &  W.  Exchequer  Chamber,  14  Q.  B.  659, 
224.  660. 

3  McSwiney  v.  Royal  Exoh.  Ass.  ^  Lucena  v.  Craufurd,  2  B.  &  P., 
Co.,  14  Q.  B.  646 ;  Halhead  t^.  Young,  N.  R.  295 ;  see  alao  Marah  v,  Robin- 
6  £.  &  B.  312 ;  S,  C,  25  L.  J.  (Q.  B.)  aon,  4  Esp.  98. 

290.    It  is  an  interest  which  may  *  Rhind  v.  WiUdnson,   2  Taunt, 

be  insured  under  a  form  of  policy,  237. 
properly  adapted  to  protect  it ;  per 


60  INSURABLE  INTEREST  [PART  I. 

It  must,  however,  be  always  alleged,  and,  if  traversed,  be 
proved,  that  the  party  on  whose  account  and  for  whose 
benefit  the  policy  was  made,  was  interested  in  the  subject  of 
insurance  whilst  the  risk  was  pending,  and  at  the  time  of 
loss.  So  that  where,  after  averment  of  interest  in  three  as 
part-owners  of  a  ship,  it  appeared  that  one  of  them  had 
before  the  loss  parted  with  his  share  to  one  of  the  other 
part-owners,  it  was  held,  that  there  was  no  right  of  action  in 
the  three  plaintiffs  jointly.^  If  the  transfer  of  interest  had 
been  after  loss,  the  underwriter  could  not  have  resisted  the 
claim.^ 

The  loss,  before  which  an  interest  must  have  commenced, 
according  to  this  rule  is  a  total  loss.  The  rule,  however,  does 
not  preclude  from  recovering  for  an  average  loss  sustained  in 
respect  of  the  subject  of  insurance  before  the  interest  began, 
provided  the  loss  in  question  falls  in  virtue  of  the  terms  of 
the  transfer  upon  the  person  for  whom  the  policy48  put  in 
suit.  Accordingly  it  is  decided  in  an  action  for  an  average 
loss  on  a  policy  on  goods,  "  lost  or  not  lost,"  that  it  is  no  bar 
to  aver  that  the  interest  in  the  goods  was  not  acquired  till 
after  the  loss,  it  being  at  the  same  time  admitted,  that  the 
plaintiff  had  an  interest  in  such  goods  during  the  voyage  to 
the  amount  insured.^ 

After  these  general  observations  respecting  the  nature  of 
insurable  interest,  we  turn  now  to  consider  it  more  in  detail, 
as  growing  out  of  some  of  the  usual  relations  sustained  in 
respect  of  the  more  ordinary  subjects  of  insurance. 


Shipowner  The  first  of  theee  in  order  is  the  shipowner  and  the  char- 

terer. '  terer.  The  insurable  interest  of  the  owner  in  his  ship  still 
continues  to  the  full  amount,  notwithstanding  he  has  demised 
her  under  covenant  to  one  who  thereby  makes  himself  re- 
sponsible for  her  full  value;  for  he  is  not  bound  to  trust 

^  Powlesr.  Innes,  11  M.  &  W.  10.      v.  Spenoe,  L.  R.,  7  Q.  B.  299. 
>  SparkeB  v,  Marshall,    2   Bing.  ^  Sutherland  t;.  Pratfc,  llM.  &W. 

N.  C.  774 ;  Lloyd  r.  Fleming,  Lloyd      296. 
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exclusively  to  the  credit  of  the  charterer.^  In  that  case, 
the  charterer  also  has  an  insurable  interest  in  the  ship  to  the 
full  extent  of  his  liability  in  respect  of  her.  Thus,  in  the  As  to  ship. 
United  States,  where  the  owner  of  one-half  of  a  schooner 
hired  the  other  half,  under  a  covenant,  that  in  ease  of  her 
being  lost  within  the  terms  of  the  charter-party,  he  would 
pay  the  other  part-owner  the  value  of  his  moiety,  he  was 
held  to  have  an  insurable  interest  to  the  full  value  of  the  ship.^ 
Two  persons  joined  in  the  purchase  of  a  ship,  and  they 
were  registered  each  for  one-half  the  vessel.  One  of  them 
was  unable  to  pay  for  his  half,  and  yet  continued  to  appear  on 
the  register  as  before ;  the  other,  who  paid  for  the  whole,  but 
never  had  any  assignment  or  mortgage  executed  of  his  co- 
owner's  share,  or  acquired  any  lien  thereon  for  the  money  so 
paid,  insured  the  whole  vessel  in  his  own  name  and  for  his 
own  account,  upon  authority  from  his  co-owner  so  to  do,  and 
he  was  h^ld  to  have  an  insurable  interest  on  the  vessel  to  her 

m 

fuU  value.* 

GFenerally  speaking,  the  shipowner  alone  has  an  insurable  As  to  freight, 
interest  in  freight,  whether  by  that  word  be  meant  freight, 
properly  so  called,  or  the  chartered  hire  of  the  vessel. 

In  some  cases,  however,  the  charterer  may  have  an  insur- 
able interest  in  freight.  If  he  either  re-charters  the  ship  or 
puts  her  up  as  a  general  ship  for  the  transport  of  other 
people's  goods  on  freight,  he  stands,  pro  kdc  vice^  in  the 
relation  of  shipowner,  and  has  an  insurable  interest  in  the 
freight  he  expects  to  earn.*    Moreover,  as  in  this  country  the 


*  Hobbs  V.  Hannam,  3  Camp.  93. 
'  Oliver  v.  Greene,  3  Mass.  Rep. 

133,  cited  1  Phillips,  Ins.  no.  325. 

^  Provincial  Ins.  Co.  of  Canada  v. 
Jjo  Dno,  L.  R.,  6  P.  C.  224. 

*  The  case  of  Mellen  v.  National 
Ids.  Co.,  1  HaU  Rep.  462,  decided  in 
the  IT.  8.  to  the  effect  that  only  the 
excess  of  freight  over  the  chartered 
hire  is  insurable  by  the  charterer, 
seems  to  be  justly  challenged  as  in- 
consistent with  principle  by  Parsons 


(1  Ins.  17S). 

That  they  have  an  insurable  inte- 
rest, the  owner  to  the  full  extent  of 
the  chartered  hire,  and  the  charterer 
to  the  whole  amount  of  his  expected 
freight,  which  may  be  covered  in 
each  case  by  a  policy,  cannot  be 
doubted;  but  it  is  also  quite  dear 
that  between  them  they  can  only  re- 
cover to  the  fuU  amount  of  the 
aggregate  interest  actually  at  risk. 
See  post,  p.  lis. 
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AAsiflneeof 
freight. 


The  char- 
terer: as  to 
dead  freight. 


Advances  on 
freight. 


sliipowneT  has  an  insurable  interest  in  the  benefit  whioh  he 
expects  to  derive,  or  the  profit  he  expects  to  make,  by  carrying 
his  goods  in  his  own  ship,^  there  is  no  reason  why  the 
oharterer,  if  he  stands  in  such  a  position,  may  not  protect  his 
mterest  by  a  policy. 

The  vendor  of  a  ship  who  reserves  his  right  to  the  freight 
being  earned  at  the  time,  is  in  the  same  situation  as  one  who, 
for  good  consideration,  is  assignee  of  freight.  Valid  insur- 
ances are  daily  effected  in  the  latter  case  in  this  country;  and 

■ 

even  in  the  United  States,  where  the  practice  is  to  insure 
ship  and  freight  in  the  same  policy  to  prevent  injustice  in 
case  of  abandonment,  a  policy  on  such  an  interest  has  been 
held  valid.* 

A  charterer  who  agrees  to  pay  dead  freight  in  case  the 
ship  be  prevented  by  political  or  other  circumstances  from 
discharging  her  outward  or  shipping  her  return  cargo,  has  an 
insurable  interest  to  the  same  extent  which  may  be  covered 
by  a  policy  in  the  terms  of  the  charter-party.^  In  this 
case  it  was  the  contingent  determination  of  the  adventure  by 
the  foreign  government  at  the  port  of  discharge  which  was 
the  risk  insured,  and  it  was  insured  for  the  charterer ;  the 
shipowner  might  at  the  same  time  have  insured  his  interest 
in  freight  \mder  a  common  policy  against  ordinary  sea  risks. 

A  charterer  who  advances  money  in  part  payment  of  the 
freight,  purchases  thereby  an  insurable  interest  in  the  cargo 
beyond  its  prime  cost  to  the  extent  of  the  money  advanced ; 
for  the  money  cannot,  in  case  of  the  loss  of  the  ship  or  cargo, 
be  recovered  back,  so  that  the  loss  of  ship  or  cargo  involves 
the  loss  of  the  money  advanced.*  The  charterer,  after  such 
an  advance,  is  like  a  shipowner  conveying  his  goods  in  his 


1  Flint  V.  Flemyng,  1  B.  &  Ad. 
45 ;  Devanz9.  J' Anson,  6  Bing.  N.  O. 
519. 

>  Paradise  17.  Sun  Mutual  Ins.  Co., 
6  La.  Bep.,  dted  1  FhilHps,  no.  477. 

'  PuUer  V.  Staniforth,  11  East, 
282;  aee  also  Poller  v.  Glover,  12 
Eaat,   124 ;  PoUer  v,  Halliday,   12 


East,  494. 

*  Anonymons  case,  2  Shower,  283 ; 
De  Silvale  v.  KendaU,  4  M.  &  Sel.  37 ; 
observationg  of  Bajley,  J.,  in  Man- 
field  V,  Maitland,  4  B.  &  Aid.  582, 
585 ;  Allison  r.  Bristol  Mar.  Ins.  Co., 
1  App.  Cases,  209,  and  the  cases 
referred  to  therein. 
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own  ship ;  the  value  of  the  goods  is  enhanoed  to  the  extent  of 
the  freight,  and  that  value  in  each  case  is  insurable, — 
by  the  shipowner  as  freight,^  and  by  the  charterer  as 
advances  on  account  of  freight.^  But  for  this  purpose  it 
must  appear,  by  fair  and  reasonable  inference  from  the  words 
in  the  charter-party,  that  the  money  paid  is  an  advance  in 
part  payment  of  the  freight.' 

Hence,  where  the  covenant  as  to  payment  of  freight  was 
in  the  following  terms : — "  Such  freight  to  be  paid  as  follows, 
viz.,  120/.  British  sterling  for  freight  of  the  outward  cargo  to 
M aranham,  and  as  much  cash  as  may  be  found  necessary  for 
the  ship's  disbursements  at  Maranham,  to  be*  advanced  by  the 
charterer  or  his  agents  to  the  master  when  required,  free 
from  interest  or  commission^  &c.,  and  the  residue  of  such 
freight  to  be  paid  on  the  delivery  of  the  cargo  in  Liverpool," 
'&o. :  Lord  Ellenborough  and  the  Court  of  King's  Bench  held, 
that  undof^  £&ese  terms  the  money  must  have  been  advanced 
Bpecifically  on  account  of  freight,  and  therefore  could  not, 
upon  loss  of  the  ship  before  freight  earned,  be  recovered  back 
as  money  had  and  received.^  So,  where  the  stipulation  was 
in  these  words: — ''Cash  for  ship's  disbursements  to  be 
advanced  to  the  extent  of  300/.,  free  of  interest,  but  subject 
to  insurance^  and  3|  per  cent,  comnussion,"  Lord  Campbell, 
C.  J.,  said,  that  this  mention  of  insurance  stamped  the 
transaction  indelibly  as  a  payment  on  account  of  freight,  and 
not  a  mere  loan ;  and  the  rest  of  the  Court  of  Queen's  Bench 
concurred  with  him  in  holding  accordingly* 


1  Flint  V,  Flemyng,  1  B.  &  Ad. 
45;  Bevaiix  v,  J' Anson,  6  Bing. 
N.  C.  619. 

'  See  cases  sapra,  and  Wilson  v. 
Martin,  11  Ezch.  684 ;  25  L.  J.  (Ex.) 
217;  and  see  Balli  v,  Janson,  24 
L.  J.  (Q.  B.)  97 ;  4  E.  &  B.  600. 

*  Abbott,  G.  J.,  in  Manfield  9. 
Haitland,  4  B.  &  Aid.  685 ;  Williams 
9.  Korih  China  Ins.  Co.,  36  L.  T., 
K.  8.  884  ;  Maclacblan  on  Sbipping, 
619. 

*  De  Silvale  9,  Kendall,  4  M.  & 


Sel.  37.  Lord  Ellenborougb  and 
Bampier,  J.,  laj  some  stress  npon 
the  words  '^free  from  interest  and 
commission,"  as  showing  that  the 
money  advanced  was  not  intended  to 
have  been  a  loan. 

s  Hicks  9,  Shield,  7  E.  &  B.  633 ; 
26  L.  J.  (Q.  B.)  205,  208.  Aoooid. 
Droege  v.  Saart(The  Kamak),  L.  R., 
2  P.  C.  606,  614 ;  Carrie  v.  Bombay 
Native  Ins.  Co.,  L.  B.,  3  P.  C.  72, 
83.  See  Watson  v.  ShanldandyL.B., 
2  Ho.  of  Lds.  Scot.  304. 


64  INSURABLE  INTEREST  [PART  I. 

In  both  these  cases,  as  Lord  Tenterden  remarks  of  the 
former  of  them,  '^  the  instrument  was  studiously  framed  so 
as  to  mske  the  freighter  lose  the  money  advanced  by  him, 
unless  the  owner  reaped  the  benefit  by  the  ship's  coming 
home  safe."  ^  Where,  however,  the  charter-party  does  not, 
on  the  face  of  it,  clearly  and  distinctly  import  that  the  sum 
advanced  is  to  be  a  payment  on  account  of  freight,  it  is  to 
be  regarded  as  a  mere  loan,  which  the  freighter  has  a  right 
to  recover,  whatever  be  the  issue  of  the  adventure,  and  in 
which  he  has,  therefore,  no  insurable  interest.  Hence,  where 
the  charter-party,  after  stipulating  the  amoimt  of  freight  and 
mode  of  its  payment,  merely  contained  the  words,  "The 
captain  to  be  supplied  with  cash  for  the  ship's  use,"  the 
Court  held,  that  the  charterer  had  no.  insurable  interest  in 
bills  of  exchange  drawn  on  him  by  the  mas^r  in  respect  of 
cash  so  supplied,  it  not  appearing  by  the  chart^frparty  to  be 
advanced  as  a  part  payment  of  freight.^  ^^-^^   -^_ , 

But  where  the  freighters  of  a  general  ship  paid  her  dis- 
bursements abroad,  and  by  request  of  the  owners  took  the 
captain's  bill  "  drawn  against  freight "  on  the  consignees  of 
the  cargo  in  this  country,  in  'discharge  of  such  disburse- 
ments, it  was  held  that,  as  the  freighters  had  agreed  to 
advance  on  "credit  of  the  freight,"  which  was  distinctly 
pledged  by  the  captain's  bill,  they  had  an  insurable  interest 
in  freight,  and  might  recover  on  a  policy  describing  their 
interest  as  "  an  advajice  on  account  of  freight."*  By  a 
charter-party  the  freighters  were  to  pay  for  the  use  of  the 
ship  "for  the  voyage  10,000  dollars,  in  manner  following: 
viz.,  in  China,  all  the  sums  that  might  be  necessary  for  the 
payment  of  port  charges  and  other  incidental  expenses  (the 
latter  not  to  exceed  2000  dollars),  and  the  balance  at  thirty 
days  after  the  ship's  return  to  the  port  at  Buenos  Ayres : " 

1  Pot  Abbott,  C.  J.,  in  4  B.  &  Aid.  S.  C,  26  L.  J.  (Ex.)  217.    This,  by 

686.  Willes,  J.,  is  designated  an  equitable 

*  Manfield  t^.  Maitland,   4  B.   &  assig^nment  of  freight;  Seagrave  v. 

Aid.  682 ;  see  also  Sannders  v.  Drew,  Union  Marine  Ins.  Co.,  L.  H.,  1  0.  P. 

8  B.  &  Ad.  446.  306.     See  Ellis  t^.  Lafone,  8  Ezch. 

s  Wilson  V,  Martin,  11  Exeh.  684  ;  646 ;  22  L.  J.  (Exch.)  124. 
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and  Lord  Tenterden  admitted  that  the  freighters  had  an 

insurable  interest  in  these  payments  at  Canton^  provided  it 

were  covered  by  a  policy  "  on  money  paid  for  shipment  of 

goods  to  be  transported  to  Buenos  Ayres,"  and  not  by  a 

general  policy  on  freight.^ 

"  Money  advanced  to  the  assured  as  owner  of  the  ship,  on 

account  of  freight  of  the  cargo  loaded  on  board  her,  and 

subject  to  the  risk  of  the  voyage,"  is  really  and  substantially 

freight,  and  by  the  shipowner,  who  has  to  repay  such  advance, 

may  be  insured  by  a  policy  on  "  money  advanced  on  account 
of  freight."  2 

According  to  the  principles  already  discussed,  in  treating  When  freight 
of  the  Subjects  of  Marine  Imurance^  an  insurable  interest  insTirable 
in  freight  depends  on  the  co-existence  of  two  rights  in  the  "* 
assured  at  the  time  of  the  loss,  namely, — a  title,  legal  or  equit- 
able, to  the  ship,  and  an  inchoate  right  to  the  freight:— a 
title  to  tw«aip,  for  the  right  to  freight  is  one  of  the  rights 
of  ownership;^ — and  such  an  inchoate  right  to  the  freight 
as  nothing  but  the  intervention  of  the  perils  insured  against 
may  intercept.*    We  have  seen,  however,  that  the  shipowner 
conveys  an  insurable  interest  by  assigning  over  for  value 
freight  that  is  being  ear^ed,^  or  by  accepting  prepayment  of 
freight  from  the  shipper,  who  may  thereupon  insure  it  as 
freight  paid  in  advance,  or  in  the  name  of  goods  by  reason  of 
the  enhanced  value  thereby  of  them.^ 


1  Winter  v.  Haldimand,  2  B.  & 
Ad.  64  9.  The  dicta  of  Lord  Tenter- 
den, above  referred  to,  are  in  pp.  653, 
668  of  the  report. 

^  Hall  9.  Janaon,  4  E.  &  R.  500 ; 
24  L.  J.  (Q.  B.)  97. 

^  Camden  v,  Anderson,  6  T.  R. 
709 ;  and  see  S,  C,  6  T.  B.  723 ;  1 B. 
&  P.  272 ;  Bee  also  Marah  v.  Robin- 
son, A  Esp.  98 ;  Davidson  r.  Case,  6 
K.  &  Sel.  79,  82  ;  MiUer  v.  Woodfall, 
8  £.  &  B.  493 ;  Stewart  v.  Greenock 
Marine  Ins.  Co.,  2  H.  of  Lds.  Cas. 
159 ;  Hickie  v.  Rodocanachi,  28  L.  J. 
(Ex.)  273;  4  H.  &  N.  455. 

*  Lncena  r.  Cranfurd,  in  error,  3 

M. 


B.  &  P.  95.  Hence  a  right  to  recover 
for  a  loss  incurred  during  the  currency 
of  the  policy  and  after  an  inchoate 
right  has  accrued  notwithstanding 
that  the  policy  is  a  time  policy,  and 
must  have  expired  long  before  the 
freight  could  have  been  earned  by  the 
completion  of  the  voyage;  Michael  r. 
Gillespy,  2  C.  B.,  N.  S.  627 ;  26  L.  J. 
(C.  P.)  306. 

^  That  it  is  assignable,  Willis  v. 
Palmer,  29  L.  J.  (C.  P.)  194 ;  7  C.  B., 
N.  8.  340;  Lindsay  v,  Gibbs,  22 
Beav.  522 ;  2  Jur.,  N.  S.  1039,  and 
see  p.  64,  note  3,  ante. 

«  Ante,  pp.  62,  63. 
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Where  no 

oharter- 

party. 


Under  ohar- 
ter-party. 


In  the  absence  of  a  diarter-partj,  as  in  case  of  a  general 
ship  or  of  a  shipowner  proposing  to  load  with  goods  on  his 
own  account,  there  is  no  inchoate  right  to  freight,  and,  there- 
fore, no  insurable  interest  therein,  unless  the  goods,  if  not 
actually  loaded  on  board,  are  so  situate  with  respect  to  the 
ship  and  the  ship  with  respect  to  them  as  that  nothing  but 
the  perils  insured  against  can  prevent  freight  being  earned.^ 

In  the  following  case,  but  for  the  want  of  any  legal  obliga- 
tion to  provide  and  put  a  cargo  on  board,  it  must  have  been 
held  that  only  the  perils  insured  against  had  intercepted  the 
earning  of  freight.  A  shipowner  sent  his  vessel  on  an 
adventure  of  his  own  to  the  Cape  de  Yerd  Islands,  intending 
to  load  her  with  orchella  weed,  but  after  150  bags  of  it  had 
been  put  on  board,  the  ship  was  lost  in  a  storm.  In  an 
action  on  a  policy  on  freight  at  and  from  the  ship's  loading 
port  or  ports  in  any  or  all  the  Cape  de  Yerd  Islands  to 
Liverpool,  it  was  held  that  he  could  not  reco^^bir-^axoept  in 
respect  of  the  150  bags,  because  although  there  was  a  reason- 
able expectation  that  the  governor  of  the  islands  would  have 
supplied  the  rest  of  the  cargo,  and  it  was  known  that  people 
had  been  engaged  to  pick  a  sufficient  quantity  off  the  rocks 
and  prepare  it,  yet  there  had  been  no  contract  whatever 
binding  the  governor  to  supply  it.* 

On  the  other  hand,  where  the  freight  intended  to  be  in- 
sured is  stipulated  by  charter-party,  the  inchoate  right  to 
such  freight,  and  consequently  an  insurable  interest  therein, 
vests  directly  there  is  an  inception  of  performance  of  the 
contract  by  the  shipowner.* 

A  ship  lying  at  Bombay  was  chartered  for  a  voyage  from 


*  Per  Eyre,  C.  J.,  in  Curling  t?. 
Long,  1  B.  &  P.  636 ;  Montgomery 
V,  E^ginton,  3T.  B.  362;  Truscottv. 
ChriBtie,  2  B.  &  B.  320,  326 ;  Parke 
r.  Hebson,  ibid.  329 ;  Forbes  v.  As- 
pinaU,  13  East,  323,  331 ;  Flint  v, 
Flemyng,  1  B.  &  Ad.  45  ;  Devauxv. 
J*  Anson,  5  Bing.  N.  G.  518. 

3  Patrick  r.  Eames,  3  Camp.  441. 


3  Hankin  r.  Potter,  L.  R.,  6  H.  of 
lids.  83 ;  Foley  r.  United  Fire  and 
Mar.  Ins.  Co.  of  Sydney,  L.  R.,  5 
C.  P.  (Ex.  Ch.)  156;  Barber  v. 
Fleming,  L.  R.,  5  Q.  B.  59 ;  Thomp- 
son r.  Taylor,  6  T.  R.  478 ;  Horn- 
castle  V.  Saart,  7  East,  400  ;  Atty  r. 
Lindo,  1  B.  &  P.  N.  R.  236 ;  David- 
son  V.  Willasey,  1  M,  &  Sel.  312 ; 
Maclacblan  on  Shipping,  o.  x. 
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Howlaiid's  Island  to  a  port  in  Gfxeat  Britain ;  and  a  policy 
was  effected-  on  freight  by  her,  "chartered  or  otherwise," 
from  Bombay  to  Howland's  Island  and  thence  to  the  United 
Kingdom.  She  sailed  in  ballast  from  Bombay  for  Howland's 
Island,  and,  before  reaching  it,  was  lost  by  the  perils  insured 
against.  This  was  a  loss  upon  the  voyage  described  in  the 
policy,  and  after  an  inception  of  performance  under  the  con* 
tract  in  the  charter-party;  it  was  therefore  held  that  the 
shipowner  was  entitled  to  recover.^ 

If  in  the  above  case  she  had  sailed  on  a  seeking  voyage 
there  seems  good  reason  in  law  for  thinking  the  judgment  of 
the  Court  must  have  been  different.  Instead  of  this,  if  she 
had  sailed  direct  for  Howland's  Island,  as  she  did,  but  with 
cargo,  it  seems  the  Court  must  notwithstanding  have  held  as 
they  did.* 

A  ship  while  on  a  voyage  from  the  Clyde  to  New  Zealand 
was  further  chartered  to  bring  home  a  cargo  from  Calcutta 
to  the  United  Eongdom,  and  a  policy  on  this  homeward 
freight  was  effected  for  the  risk  from  the  Clyde  to  New 
Zealand  and  for  thirty  days  after  arrival  there ;  she  became 
a  constructive  total  loss  at  New  2iealand  before  the  expiry  of 
this  policy,  and  there  was  a  recovery  of  the  homeward  freight 
under  it  as  for  a  total  loss.^ 

A  vessel  when  about  to  sail  with  cargo  from  Calcutta  to 
Mauritius  was  further  chartered  for  a  voyage  from  Mauritius 
to  Akyab  and  thence  to  the  United  Kingdom,  the  charter- 
party  stipulating  that  "  she  should  with  all  convenient  speed 
sail  on  her  present  voyage  to  Mauritius,  and  having  dis- 
charged her  cargo  there,  to  sail  to  Akyab,"  &c.  She  arrived 
at  Mauritius  in  good  safety,  and  when  about  two-fifths  of  her 
cargo  were  discharged,  she  was  driven  ashore  with  the  residue 
on  board,  and  reduced  to  a  total  wreck.  Upon  a  policy  on 
freight  "  at  and  from  Mauritius  to  rice  ports,"  &c.,  it  was 
held  that  there  had  been  an  inception  of  performance  under 

^  Barber  v.  Fleming,   L.    R.,   6      and  Marine  Ins.  Co.  of  Sydney. 
Q.  B.  59.  3  Kankin  r .  Potter,  L.  R.,  6  H.  of 

2  See  infra,  Foley  r.  United  Fire      Ldu.  83. 
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the  oontract  in  the  second  charter-party  by  sailing  from 
Calcutta,  and  consequently  an  inchoate  right  to  the  freight 
under  that  charter-party,  and  that  notwithstanding  the 
whole  of  her  cargo  was  not  discharged  at  the  time  of  the 
loss,  the  policy,  being  ''  at  and  from  Mauritius,"  had  already 
attached.^  To  the  same  effect  is  "Warre  r.  Miller,  in  which 
it  was  held  under  a  policy  ^^  at  and  from  Q-renada,"  that  the 
ship  was  abready  necessarily  preparing  for  the  homeward 
voyage  by  delivering  her  outward  cargo  at  different  places 
in  the  island,  and  consequently  that  the  policy  on  homeward 
freight  had  attached  when  she  perished  at  the  entrance  to 
Qrenville  Bay  in  that  islcmd,  where  she  was  to  take  on 
board  homeward  cargo.^ 
Shipowner's  A  shipowner  who  has  entered  into  recognizance  in  the 
interest  as  to  Admiralty  Court  to  pay  the  salvors  of  ship  and  cargo,  then  at 
other  things.  ^  distant  port,  has  an  insurable  interest  in  the  average  con- 
tribution due  to  him  from  the  owners  of  cargo.^  Th  h?fl  alflff 
an  insurable  interest  in  protecting  himself  against  charges  im- 
posed by  the  Passenger  Acts  (now  the  18  &  19  Vict.  c.  119,  and 
26  &  27  Vict.  c.  5 1 ) .  Under  a  policy  "  on  passage  money  against 
all  charges  and  liabilities  to  which  owner  or  charterer  might  be 
subject,  under  sects.  46  to  51  inclusive,  of  the  Passenger  Act, 
1852"  (15  &  16  Vict.  c.  44),  expenses  incurred  in  forwarding 
passengers  from  a  British  colony,  where  the  ship  was  wrecked, 
to  their  place  of  destination,  were  held  to  be  recoverable  :* 
but  under  a  similar  policy,  the  cost  of  maintaining  passengers 
during  a  necessary  delay  of  six  weeks  for  repairs  at  a  port  of 
distress  was  held  not  to  be  recoverable,  because  the  section  of 
the  Act  which  imposed  that  liability  was  not  specified  in  the 
policy.'  He  has,  besides,  cm  insurable  interest  that  enables 
him  to  effect  a  valid  policy  against  the  casualties  enumerated 
in  Fart  IX  of  the  Merchant  Shipping  Act,  1854,  ss.  503-506, 


^  Foley  V.  United  Fire  and  Marine  *  Briggs  v.  The  Merchant  Traders* 

Ins.  Co.  of  Sydney,  L.  R.,  6  C.  P.      Assoc.,  13  Q.  B.  167. 
155  (Ex.  Cb.).  «  Gibson  v.  Bradford,  4  E.  &  B. 

s  Warre  r.  MiUer,  4  B.  &  C.  638.        686. 

B  Willis  r.  Cooke,  6  E.  &  B.  641. 
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as  amended  by  the  Act  of  1862  (25  &  26  Viot.  o.  63, 
ss.  54, 55).  But  instead  of  concisely  referring  to  part  of  one, 
or  to  any  or  all,  of  these  sections  in  the  policy,  some  prefer  to 
substitute  what  is  called  a  running-down  clause,  often  drawn 
up  on  the  instant,  and  not  unfrequently  thereby  miss  that 
complete  protection  at  which  they  had  aimed.^ 


An  insurable  interest  in  goods  vests  in  him   who  has  Shipper, 
the  right  of  property.     It  is  in  the  shipper  if  he  undertake  to  vendor,  * 
deliver  at  a  distant  port,  or,  without  any  undertaking,  has  ^®°^^' 


the  bill  of  lading  drawn  deliverable  to  himself,  and  indorses 

it  to  his  own  agent  i^  or  attaches  it  to  a  negotiable  bill  of 

exchange,  as  a  security  in  the  hands  of  the  holder  of  the 

latter.^    But  if  he  buys  and  ships,  although  at  his  own  cost,  As  to  goodf*. 

goods  "on  account  and  risk  of"  his  foreign  correspondent, 

and  so  invoices  them,  the  property  already  vested  is  not 

altered  by  his  merely  sending  an  unindorsed  bill  of  lading  to 

his  correspondent,  accompanied  by  a  bill  of  exchange  for  his 

acceptance.^ 

There  may  be  an  insurable  interest  vested  in  a  purchaser  of 
goods,  although  it  may  not  be  clear  that  there  has  been  a 
transfer  of  the  property  to  him,  in  case  the  shipment  on  board 
be  at  his  risk  and  he  be  liable  to  pay  for  the  goods  whether 
they  arrive  or  not.  The  appropriation  of  the  goods,  shipped 
indiscriminately,  between  different  purchasers,  may  turn  out 
to  have  nothing  to  do  with  the  vesting  of  the  property, 
although  deferred  till  after  arrival. 

Drake  &  Co.  sold  to  the  plaintiff  Stock  200  tons  of  German 


1  Taylor  r.  Den'ar,  6  B.  &  S.  68 ; 
33  L.  J.  (Q.  B.)  141. 

-  Mitchel  V.  Ede,  11  A.  &  E.  888 ; 
Brandt  v.  Bowlbj,  2  B.  &  Ad.  932. 
Whether  a  reservation  of  the  Jus 
difponendi  hj  the  bill  of  lading  be 
necewarily  incompatible  with  the 
paaaing  of  the  property,  it  is  not  so 
aa  to  the  vesting  of  an  insurable  inte- 
rest ;  Stock V,  Inglis,  1 0  App.  Cas.  270. 


See  Ogg  r.  Shuter,  1  C.  P.  Div.  46; 
Castle  V.  Playford,  L.  R.,  7  Ex.  98. 

^  Turner  v.  Trustees  of  the  Liver- 
pool Docks,  6  Exch.  543  (in  error). 

^  Coze  r.  Harden,  4  East,  211, 
217,  218 ;  Gumey  v.  Behrend,  3  E.  & 
B.  622 ;  23  L.  J.  (Q.  B.)  265 ;  Sea- 
grave  V .  Union  Marine  Ins.  Co. ,  L.  B. , 
1  C.  P.  305 ;  and  see  Maclachlan  on 
Shipping,  400,  401. 
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beet  sugar,  f .  o.  b.  at  Hamburg,  to  average  88  degrees  of 
saocharine  contents,  between  the  limits  of  85  and  92 ;  payment 
to  be  by  cash  in  Ijondon  in  exchange  for  bills  of  lading. 
Drake  &  Co.  had  already  sold  to  B.  &  Co.  200  tons  of  the 
same  quality  of  sugar  on  the  same  terms,  and  the  plainti£E 
ultimately  became  the  purchaser  from  B.  &  Co.  of  their 
parcel  also,  with  no  other  change  of  terms  except  a  slight 
increase  of  price.  The  plaintiff  engaged  room  for  both 
parcels  of  sugar  on  board  a  steamer  trading  from  Hamburg 
to  Bristol,  and  Drake  &  Co.  by  their  agent  at  Hamburg 
shipped  sugar  for  both  contracts  in  bags,  each  of  them  marked 
with  the  degree  of  saccharine  contents  in  the  sugar  contained 
in  that  bag,  but  without  allocating  the  bags  to  the  respective 
contracts,  intending  that  to  be  done  on  arrival  in  England. 
The  plaintiff  effected  a  policy  on  the  sugars,  which  were  after- 
wards totally  lost  on  their  way  to  England.  Drake  &  Co.  in 
England,  after  hearing  of  the  loss,  allocated  the  several 
to  the  respective  contracts,  and  received  payment  for  both 
parcels.  In  the  Courts  below  the  question  chiefly  in  dispute 
in  the  action  on  the  policy  by  the  plaintiff  had  been  whether, 
as  the  allocation  of  the  bags  to  the  respective  contracts  had 
not  been  made  at  the  time  of  the  loss,  there  could  be  in  the 
plaintiff  any  insurable  interest  in  the  sugars ;  and  in  the  Court 
of  Appeal  it  was  held,  that  in  accordance  with  the  custom  of 
the  trade  the  contracts  under  the  circumstances  were  in  effect 
fully  performed,  and  that  thereby,  contrary  to  the  judgment 
of  the  Judge  at  Nisi  Prius,  an  insurable  interest  was  vested 
in  the  plaintiff.  The  Lords,  declining  to  give  any  opinion 
on  the  view  on  which  the  Court  of  Appeal  had  based  their 
decision,  held,  that  as  by  a  term  of  each  contract  the 
sugar  was  to  be  shipped  free  on  board  at  Hamburg  by  the 
vendors,  the  effect  was  that  as  soon  as  it  was  shipped  it  was  at 
the  risk  of  the  plaintiff,  and  that  whether  it  arrived  or  not  he 
was  bound  by  his  contract  to  pay  for  it  on  presentation  of 
the  bills  of  lading,  and,  therefore,  that  whether  the  whole 
legal  property  in  the  sugar  had  vested  in  him  or  not,  he  had 
an  insurable  interest  in  the  sugar  on  which  he  had  sustained 
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a  loss  to  the  full  amount  of  the  price.  As  for  the  allocation 
of  the  bags  to  the  respective  contracts,  it  was  regarded  by 
their  Ijordships  rather  as  being  merely  an  arrangement  to  be 
effected  between  the  two  purchasers;  and  Lord  Blackburn 
saw  no  reason  why  an  interest  in  an  undivided  parcel  of  goods 
might  not  be  described  as  an  interest  in  goods  just  as  much 
as  if  it  were  an  interest  in  every  portion  of  the  goods.^ 

Whether  the  vendee  after  the  stoppage  of  the  goods  in  In  oase  of 
transitu  retains  an  insurable  interest  in  them,  or  what  insur-  tn^Uu^  * 
able  interest  is  acquired  by  the  vendor  by  virtue  of  the 
stoppage,  are  questions  dependent  on  another  question  still 
undecided,  whether  such  stoppage  be  a  rescission  of  the  con- 
tract.* If,  as  the  better  opinion  seems  to  be,  stoppage  in 
transitu  is  merely  the  revesting  of  a  lien,  the  vendor  in  that 
case  has  an  insurable  interest  to  the  extent  of  his  own  lien, 
and  of  his  liability  to  others  for  the  residue  of  value. 

The  insurable  interest,  depending  in  so  many  instances  on  Insurable 
the  terms  of  the  contract,  will  vary  with  these  terms  accord-  ^th  the 
ingly.     These  may  be  such  as  to  postpone  any  vesting  of  the  ^™^.®^  *^® 
title  to  the    ship  or  goods  sold,   or  may  otherwise  vary 
indefinitely  the  rights  and  liabilities  of  the  parties,  leaving 
both  pecuniarily  interested  in  the  safety  of  the  property  ;  the 
insurable  interest  from  being  nothing  in  the  case  of  one  of 
the  parties,  as  on  the  first  hypothesis,  will  come  to  vary 
indefinitely,  and  to  be,  as  upon  the  latter  hypothesis,  in  the 
hands  of  both. 

Where  the  owner  of  a  ship  had  sold  her  to  a  purchaser, 
under  an  agreement  that  he  would  pay  the  purchaser  500/. 
if  a  loss  happened  within  three  months,  the  Court  held,  that 
to  this  extent  he  still  had  an  interest  in  the  safety  of  the 
ship,  and  therefore  might  recover  against  the  members  of  a 

'  Inglis  r.  Stock,    10  App.   Gas.  per  Lord  Blackbom: — '^Itisprettj 

263 ;  12  Q.  B.  D.  564 ;    63  L.  J.  well  settled  now,  that  it  does  not 

(Q.  B.)  356.  rescind  the  contract ;  Kemp  v.  Falck, 

'  See  Maolaohlan  on  Shipping,  590 ;  7  App.  Gas.  581 . 
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mutual  insuranoe  society  to  which  he  belonged,  for  such 
amount  of  contribution  as,  by  the  rule  of  the  society,  he  was 
entitled  to.^ 

If,  by  the  terms  of  the  sale,  goods  ordered  by  a  foreign 
purchaser  are  not  to  vest  in  him  till  arrival,  he  has  no  insur- 
able interest  in  such  goods  before  that  time ;  if,  however,  it 
appears,  from  all  the  circumstances  of  the  case,  and  the 
nature  of  the  contract,  that  the  goods  are  to  be  at  his  risk 
from  the  time  of  sale  or  of  shipment,  he  may  at  once  insure 
them  on  his  own  account.* 

In  the  case  of  Anderson  r.  Morrice'  the  sole  difficulty 
was  to  ascertain  from  the  written  contract  whether  by  inten- 
tion of  the  parties  the  property  had  passed  to  the  buyer 
at  the  time  of  the  loss.  The  vessel.  The  Sunbeain,  was 
loading  the  agreed  cargo  of  rice  in  the  Irrawaddy  river,  off 
Hangoon,  and  had  received  on  board  by  far  the  larger 
portion  of  the  cargo,  when  she  suddenly  went  down  at  her 
anchors,  taking  so  much  of  the  cargo  as  was  then  on  board 
down  with  her.  The  bought  note,  so  far  as  it  is  mentioned, 
was  in  these  terms :  "  Bought  the  cargo  of  rice,  per  Sunbeam, 
at  9«.  l^d.  per  cwt.  cost  and  freight.  I^ayment  by  sellers' 
draft  on  purchasers  at  six  months'  sight,  with  documents 
attached."  In  the  Common  Pleas,  it  was  held  that  by  appro- 
priating the  rice  to  the  contract  by  putting  it  on  board,  an 
insurable  interest  therein  had  passed  to  the  buyer,  the  plain- 
tiff. In  the  Exchequer  Chamber,  it  was  held  that  the 
contract,  being  for  the  cargo  of  rice  per  The  Sunheamj  and  the 
time  for  making  out  the  shipping  documents  (which  were  to 
be  attached  to  the  sellers'  draft)  not  having  arrived  at  the 
time  of  the  loss,  no  interest  had  passed  to  the  buyer,  or 
would  pass  until  the  complete  cargo  was  loaded  on  board. 

»  Reed  v.  Cole,  3  Burr.  1512.  C.  P.  306 ;  Castle  f.  Playford,  L.  R., 

*  Fragano  v.  Long,  4  B.  &  Cr.  7  Ex.  98 ;  Inglis  r.  Stock,  10  App. 

219;  Fee  also  S,  F.  in  Stockdale  r.  Cas.  263. 

Dunlop,  6  M.  &  W.  224 ;  Joyce  v.  '  Anderson  v.  Morrice,  L.  R.,  10 

Swann,  17C.  B.,N.  S.  84;  Seagrave  C.  P.  68;  on  appeal,  ibid.  609;  1 

t\  Union  Marine  Ins.  Co.,  L.  R.,  1  App.  Cas.  713. 
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In  the  House  of  Lords,  tlie  law  lords  were  equally  divided 
on  the  question,  and  consequently  the  judgment  of  the 
Exchequer  Chamber  stands. 

An  agreement  to  purchase,  followed  by  a  specific  appro- 
priation by  the  vendor  of  a  particular  cargo,  and  acceptance 
thereof  by  the  vendee,  as  the  thing  bargained  for,  confers 
upon  the  vendee  an  insurable  interest  in  the  cargo,  so  as  to 
entitle  him  to  recover  on  a  claim  averring  interest  to  be 
in  himself:^  and  it  is  no  answer  to  an  action  in  his  name 
on  the  policy,  that  he  had  indorsed  the  policy  over  after 
the  loss.' 

An  insurable  interest  in  profits  is  dependent  on  ownership  As  to  profits, 
of  the  goods,  and  the  right  to  recover  on  the  policy  is  depen- 
dent on  proof  that  profits  would  have  been  made  if  the  goods 
had  arrived.  In  the  earliest  cases,  indeed,  such  as  Gl-rant  r . 
Parkinson,  and  Barclay  v.  Cousins,  the  Court  was  satisfied 
with  evidence  of  a  general  probability  of  the  profitable  issue 
of  the  adventure  founded  on  the  course  and  character  of  the 
trade  in  which  it  was  made;^  but  in  subsequent  cases  the 
Courts  adopted  a  stricter  rule. 

In  the  case  of  Hodgson  v.  Glover,  where  the  policy  was  on 
"profits"  upon  an  adventure  from  Liverpool  to  the  African 
coast,  the  outward  cargo  to  be  bartered  for  slaves,  and  the 
slaves  to  be  carried  on  in  the  ship  to  the  "West  Indies  for 
sale,  the  Court  went  further  and  nonsuited  the  plaintiff, 
because  he  did  not  show  that,  if  no  loss  had  intervened  and 
the  slaves  had  all  got  to  a  market,  any  profit  would  have 
been  produced.* 


1  Sparkes  v.  MarshaU,  2  Bing. 
N.  C.  761. 

*  Ibid. 

3  Grant  r.  Parkinson,  3  Dongl.  16 
(see  also  Lncena  r.  Craufnrd,  3  B.  & 
P.  85,  where  a  report  of  the  case  is 
given  from  Mr.  Dunning*  s  brief  and 
a  MS.  note ;  1  Mandiall,  Ina.  95  ;  2 
Park,  Ins.  601) ;  Barclaj  v.  Couains, 
2  East,  544  ;  see  the  observations  of 


Lawrence,  J.,  550. 

*  Hodgson  V.  Olover,  6  East,  316. 
In  this  case  Lawrence,  J.,  differing 
from  what  he  had  said  in  Barclay  v. 
Cousins,  where  the  adventure  was 
exactly  similar,  agreed  with  the  rest 
of  the  Court,  and  said,  **  The  case  is 
defective  in  not  showing  that  if  there 
had  been  no  shipwreck  there  would 
have  been  some  profit." 
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Accordingly,  in  the  next  case  of  a  similar  kind  which  came 
before  the  Court,  and  in  which  the  profit  insured  was  upon 
sale  of  a  homeward  cargo  of  flax  shipped  at  Riga  for  Hull, 
care  was  taken  to  allege  in  the  declaration,  and  to  prove  at 
the  trial,  that  the  flax,  had  it  arrived  sound,  would  have 
realized  a  profit  to  the  amount  insured.^  This  case  accord- 
ingly gives  the  rule  which  must  be  observed  in  drafting  the 
statement  of  claim  and  preparing  the  evidence. 

In  the  United      In  America  the  rule  is  different,  and  several  cases  there 
^'  decided  establish  the  doctrine,  which  has  been  adopted  by 

the  Supreme  Court  of  the  United  States,  that  it  is  a  conclu- 
sive presumption  arising  on  proof  of  ownership  of  the  goods 
shipped  that  they  would  have  realized  a  profit  in  the*  foreign 
market.^  So  that  where  three-eighths  of  the  goods  were  lost, 
the  Court  held  it  to  be  a  loss  of  that  proportion  of  the  profits, 
without  inquiring  whether  there  would  have  been  any  profits 
had  the  goods  arrived.^ 

In  respect  of  the  other  requisite  to  this  insurable  interest 
in  profits,  the  law  of  this  country  and  of  the  "United  States 
are  at  one.  "The  doctrine,"  says  Mr.  Justice  (afterwards 
Chancellor)  Kent,  "that  runs  through  all  the  cases,  is,  that 
the  assured  must  have  an  interest  in  the  subject-matter  from 
which  the  profits  are  to  proceed,  in  order  to  prevent  the 
policy  from  being  considered  a  wager."*  "I  admit,"  says 
Parke,  B.,  "  that  profits  may  be  insured,  but  this  is  on  the 
ground  that  they  form  an  additional  part  of  the  value  of  the 
goods  in  which  the  plaintiff  has  already  an  interest."* 

What  risk.  Whether  the  goods  on  which  the  profits  are  to  arise  have 

been  exposed  to  risk  will  partly  depend  on  the  terms  in 
which  that  risk  is  described  in  the  policy.  Whenever  the 
policy  is  in  the  common  form,  t>.,  "on  profits  on  goods," 

^  Eyre  v,  Gloyer,  16  East,  218.  '  Loomis  v,  Shaw,  2  Johns.  Cas. 

'  Patapsco   Ins.   Co.   i;.    Coulter,       36. 
3  Peter's  Sup.  Court  Rep.  222;  1  *  Per  Kent,  J.,  in  Abbott  f.  Sebor, 

Phillips,   Ins.  no.   318;  1  Parsons,       3  Johnson's  Cas.  (N.Y.)  39. 
Ins.  195.  ^  Per  Parke,  B.,  Stockdale  v.  Dun- 

lop,  6  M.  &  W.  232. 
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**  begmning  the  adventure  on  the  said  goods  from  the  loading 
thereof  on  board/'  the  party  insuring  must  show  that  the 
goods  out  of  which  the  profits  are  to  arise  were  actually 
shipped  on  board.^  The  policy  may  be  so  framed  as  to 
cover  a  loss  on  profits,  &c.,  on  goods  not  actual]^y  loaded  on 
board,  but  only  ready  and  contracted  to  be  so;*  but  the 
intention  to  cover  such  risk  must  be  clearly  deducible  from 
the  terms  of  the  policy,  without  any  resort  for  that  purpose 
to  extrinsic  evidence.' 

Of  course  if  the  goods  are  not  only  not  on  board,  but  not 
even  ready  to  be  put  on  board  at  the  time  of  loss,  the  assured 
cannot  recover.  A  merchant  effected  an  insurance  on  com-  Enox  r. 
mission  to  arise  upon  the  sale  in  Dublin  of  produce  to  be 
shipped  at  Jamaica,  for  the  homeward  voyage ;  the  ship  was 
captured  on  her  homeward  voyage,  but  being  released  she 
proceeded  to  Jamaica,  and  found  no  cargo,  as  it  had  been 
forwarded  by  another  ship,  and  she  returned  home  in  ballast. 
In  an  action  to  recover  the  loss  of  commission,  it  was  held, 
that  the  plaintiff  hod  no  insurable  interest  in  such  commis- 
sion ;^  and  Lord  EUenborough  said,  '*  It  strikes  me  that  this 
was  a  mere  expectation.  The  expectation  is  frustrated  by 
the  capture,  and  the  interest  was  never  on  board ;  this  is  an 
insurance  of  the  expectation  of  an  expectation."  The  defen- 
dant accordingly  had  a  verdict ;  and  on  motion  for  a  new 
trial,  the  Court  were  clearly  of  opinion  that  the  plaintiff  had 
not  an  insurable  interest  when  the  loss  happened.  Lord 
EUenborough  on  that  occasion  said,  "This  case  carries  us 
into  the  land  of  dreams ;  and,  if  supported,  would  introduce 
the  practice  of  insuring  a  20,000/.  prize  in  the  lottery  with- 
out purchasing  a  ticket."* 

A  Liverpool  merchant  having  verbally  contracted  with  a  stookdala  v. 

Donlop. 

1  MoSwiney  v,  Bojal  Exch.  Aas.  312 ;  S.C.,  25  L.  J.  (Q.  B.)  290. 

Co.,    14    Q.   B.    646;    Halhead   v.  «  Knox  r.  Wood,  2  Park,  Ins.  664, 

Young,  6  E.  &  B.  312 ;  S.  C,  25  8th  ecL ;  1  Gamp.  543.    There  is  a 

L.  J.  (Q.  B.)  290.  slight  variance  between  the  two  re- 

^  14  Q.  B.  659,  660  ;  jadgment  of  ports,  which  however  does  not  affect 

the  Ezcheqaer  Chamber.  the  principle  here  in  question. 

>  Halhead  v.  Young,  6  E.  &  B.  »  1  Gamp.  544. 
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shipowner  for  the  purchase  of  a  quantity  of  pahn  oil "  to 
arrive"  by  one  of  his  ships,  then  loading  on  the  coast  of 
Africa,  effected  an  insurance  on  profits  to  arise  from  the  sale 
of  this  oil  on  its  arrival  in  Liverpool  ;^  in  the  result,  the  oil 
never  did  aiyive  in  the  ship,  which  was  entirely  disabled  on 
the  coast  of  Africa,  and  the  merchant  brought  his  action  on 
the  policy  for  a  total  loss.  Proof  was  given  at  the  trial  that 
the  term  "  oil  to  arrive  per  ship  "  was  a  mercantile  term,  and 
that  under  such  a  contract  as  that  made  in  the  present  case, 
if  the  oil  did  not  arrive  in  the  ship,  the  plaintiff  had  no  right 
to  it.  Under  these  circumstances  the  Court  held,  that  as 
there  was  no  written  contract  nor  any  contract  at  all  which 
the  assured  could  have  enforced  at  law  for  the  sale  to  him  of 
the  palm  oil,  he  had  no  interest  whatever  in  such  palm  oil  at 
the  time  of  the  insurance  or  the  loss,  and  consequently  had 
no  insurable  interest  in  the  profits  expected  to  arise  from  its 
sale  or  disposal.*  *'At  the  time  of  the  insurance  and  the 
loss,"  says  Parke,  B.,  "  there  was  merely  an  expectation  of 
possession  on  the  part  of  the  plaintifPs,  founded  on  the  meie 
promise  of  the  vendors,  but  there  was  an  entire  absence  of 
interest  in  the  subject-matter  of  the  insurance."' 

A  party  buying  goods  of  another  to  arrive  and  afterwards 
contracting  to  sell  them  to  a  third  party  at  a  profit,  has  an 
insurable  interest  in  such  profit ;  unless,  however,  the  goods 
out  of  which  such  profit  is  to  arise  were  actually  on  board  at 
the  time  of  the  loss,  he  cannot  protect  such  interest  imder  a 
policy  in  the  common  form. 

The  plaintiff  in  London  contracted  to  buy  6000  bags  of 
rice,  then  supposed  to  have  been  shipped  at  Madras,  "to 
arrive  from  Madras  by  the  ship  Edirard  Bilion  before  the  end 


'  The  policy  was  in  the  common 
foim,  '*  upon  any  kind  of  goods  and 
merchandise,  &c.,  and  upon  the  hody, 
tackle,  &c.,  of  the  ship,  and  valued 
at  600/.  on  profits y 

»  Stockdale  r.  Dunlop,  6  M.  &  W. 
224.  The  issue  upon  the  pleadings 
was,  in  terms,  whether  ''the  plain- 


tiffs were  interested  in  the  profits  to 
arise  and  be  made  &om  the  sale  and 
disposal  of  the  said  palm  oil.'* 

»  Stockdale  v.  Dunlop,  6  M.  &  W. 
233.  See  the  same  principle  recog- 
nized by  Bayley,  J.,  in  the  case  of 
Fragano  r.  Long,  4  B.  &  Cr.  219, 
222 :  it  was  an  insurance  '*  on  gfoods.* ' 
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of  May/'  and  afterwards  effected  a  Bale  of  the  same  rioe  to  a 
third  party  at  a  profit,  but  on  the  same  terms  as  to  arrival, 
&o.  He  then  insured  the  profit  under  the  second  contract 
by  a  policy  in  the  common  form,  "  on  profit  of  rice  loaden  or 
to  be  loaden,"  "beginning  the  adventure  upon  the  goods 
from  and  immediately  after  the  loading  thereof  aboard  the 
said  ship  at  Madras."  The  rice  was  all  ready  at  Madras  to 
be  shipped  on  board  The  Edicard  Bilton,  and  1200  bags  were 
actually  on  board,  when  by  penis  of  the  sea  the  ship  was 
disabled  from  performing  her  voyage ;  the  1200  bags  actually 
on  board,  being  damaged  by  sea- water,  were  unshipped  and 
sold ;  the  4800  bags  were  forwarded  by  another  vessel,  but 
did  not  arrive  till  after  the  end  of  May ;  so  that  the  plain- 
tiff's contracts  of  purchase  and  sale  became  inoperative,  and 
his  profits  lost.  The  plaintiff  brought  his  action  for  a  total 
loss  on  profit  in  respect  of  the  4800  bags,  the  company 
having  settled  for  the  1200,  and  had  judgment  in  the  Court 
below. 

The  Court  of  Exchequer  Chamber  reversed  the  judgment 
of  the  Court  cf  Queen's  Bench,  and,  in  delivering  their 
opinion,  per  Parke,  B.,  say : — "  We  have  no  doubt  that  the 
plaintiff  might  have  recovered  in  the  events  which  have 
happened  for  a  total  loss  if  he  had  been  insured  by  a  policy 
properly  adapted  to  the  case,  and  so  drawn  as  to  cover  the 
special  interest  from  the  time  the  rice  was  appropriated  by 
the  vendors  and  ready  to  be  shipped  at  Madras,  and  also  to 
assure  him  against  losses  of  the  expected  profit,  not  merely 
by  the  loss  of  all  the  rice  by  the  perils  of  the  sea,  but  by  the 
loss  of  any  part  of  it,  or  the  loss  of  the  ship,  or  delay  of  the 
voyage  beyond  the  month  of  May ;  in  any  of  which  contin- 
gencies the  special  interest  in  profit  would  have  been  entirely 
defeated.  But  the  question  in  this  case  arises  on  the  policy 
declared  upon,  which  is  in  most  respects  in  the  ordinary 
form,  attaching  the  risk  to  the  ship  in  the  port,  and  to  the 
goods  from  the  loading  on  board ;  and  the  decision  of  that 
question  depends  on  the  true  construction  of  the  policy 
alone.     According  to  the  true  construction  of  the  policy,  it 
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attached  to  the  profit  on  no  goods,  nor  has  there  been  a  loss 
of  profit  on  any  goods  by  perils  insured  against,  except  on 
the  1200  bags,  which  has  been  paid  for  by  the  money  paid 
into  Court.  If,  indeed,  it  attached  to  profit  on  those  on 
shore,  there  has  been  no  loss  of  that  profit  by  the  penis  of 
the  sea,  but  only  a  retardation  of  the  voyage,  for  which  the 
defendants  are  not  responsible  unless  the  policy  specially 
provided  for  such  an  event."  ^ 

A  case  favourably  distinguished  from  the  foregoing  as 
having  successfully  avoided  similar  errors,  was  an  insur- 
ance on  behalf  of  a  shareholder  of  the  Atlantic  Telegraph 
Company.  The  policy  was  ^4ost  or  not  lost,  at  and  from 
Ireland  to  Newfoimdland,  the  risk  to  commence  at  the 
lading  of  the  cable  on  board  The  Great  Eastern^  and  to  con- 
tinue until  the  cable  be  laid  down  in  one  continuous  length 
between  Ireland  and  Newfoundland,  and  until  100  words 
shall  have  been  transmitted  from  Ireland  to  Newfoundland, 
and  vice  versdy  &c.  The  said  ship,  &c.,  goods,  &c.,  for  so 
much  as  concerns  the  assured  by  agreement  and  in  this 
policy  are  and  shall  be  valued  at  200/.  on  the  Atlantic  cable, 
vedue  say  on  twenty  shares,  valued  at  10/.  per  share."  And 
in  the  margin,  against  the  usual  perils,  were  these  words : — 
"  It  is  hereby  understood  and  agreed  that  this  policy  shall 
cover  every  risk  and  contingency  attending  the  conveyance 
and  successful  laying  of  the  cable  from  and  including  its 
loading  on  board  The  Cfreat  Easiern  until  100  words  be 
transmitted  from  Ireland  to  Newfoundland  and  vice  versd; 
and  it  is  distinctly  declared  and  agreed  that  the  transmission 
of  the  said  .100  words  from  Ireland  to  Newfoundland  and 
vice  rend,  shall  be  an  essential  condition  of  the  policy."  The 
loss,  in  fact,  was  the  parting  of  the  cable,  and  consequent 
loss  of  the  cable  itself,  when  about  half  the  whole  length 
had  been  paid  out.     The  Court  below  and  the  Exchequer 

^  McSwinej  r.  "Bjoytl  Exch.  Ass.  290.    See  the  case  of  McSwisey  t^. 

Co.,  14  Q.  B.  634,  in  error,  646,  660,  Royal  Exch.  Ass.  Co.,  commented 

663;    8,  P.,  Halhead  v.  Young,  6  on  per  WiUes,  J.,  in  Wilson  r.  Jones, 

E.  &  B.  312 ;  S.  C,  25  L.  J.  (Q.  B.)  L.  R.,  2  Exch.  139,  146. 
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Chamber  afterwards  held  that  this  was  a  policj  on  profits 
upon  the  adventure  of  laying  the  cable,  and  that  the  loss 
was  by  one  of  the  contingencies  mentioned  in  the  margin.^ 


Taming  from  the  principals  to  those  who  so  often  in  the  Consigneea, 
transactions  of  commerce  fill  their  place  and  exercise  their  agents' 
authority,  we  come  to  consignees,  factors  and  agents.^ 

^' There  are  different  sorts  of  consignees;  some  have  a 
power  to  sell,  manage,  and  dispose  of  the  property,  subject 
only  to  the  rights  of  the  consignor ;  others  have  a  mere  naked 
right  to  take  possession";^  others,  again,  it  may  be  added, 
thougb  not  entrusted  to  sell,  are  yet  interested  in  the 
property,  as  having  a  lien  or  claim  upon  it  for  their  advances. 
It  is  obvious  that  the  rights  of  these  different  kinds  of  con- 
signees to  effect  an  insurance  must  vary  with  the  various 
relations  in  which  they  stand  to  the  property  and  to  the 
consignor. 

With  regard  to  consignees  who  have  a  mere  naked  right  to 
take  possession,  neither  being  entrusted  to  sell  the  property 
on  commission,  nor  having  a  lien  upon  it  for  advances.  Lord 
Eldon  says,  "  I  will  not  say  that  they  may  not  insure  if  they 
state  the  interest  to  be  in  their  principal ;"  and  this  may  be, 
in  accordance  with  the  terms  of  the  28  Geo.  3,  c.  56,  in  their 


^  Wilflon  f^.  Jones,  L.  B.,  1  Ezoh. 
193;  2£xch.  139. 

'  Whether  a  consignee  for  sale 
being  nnder  advances  can  insure  his 
own  interest,  and  also  that  of  his  oon- 
signor,  in  the  same  policj-,  and  recover 
the  fnU  amount  thereon  npon  an  aver- 
ment of  interest  in  himself,  has  been 
keenly  discussed  upon  the  authorities 
bj  the  Court  of  Common  Pleas  in 
the  case  of  Ebsworth  v.  Alliance 
Mar.  Ins.  Co.,  L.  B.,  8  C.  P.  596 ; 
and  the  propositions  to  be  found 
in  these  pages  in  relation  to  the 
qnestion  were  severally  cited  and 
approved  and  disapproved  of  respec- 


tively in  the  judgments  delivered 
respectively  by  the  members  of  the 
Court.  The  case  was  appealed 
into  the  Exchequer  Chamber;^ but 
on  the  morning  when  the  appeal 
was  to  have  been  heard,  it  was 
withdrawn  by  consent  on  both  sides 
upon  the  suggestion,  made  before  the 
assembling  of  the  Court,  by  Bram- 
well,  B.,  on  his  own  behalf,  and  on 
behalf  of  other  members  of  the  Court, 
on  the  ground,  as  I  understood  at 
the  time,  of  the  inconvenient  state  of 
the  facts. 

'  Per    Lord    Eldon,    Lucena   v. 
Craufurd,  2  B.  ft  P.  N.  B.  324. 
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own  names  on  account  of  the  consignors,  who  will  be  bound 
by  such  policy  if  they  have  already  authoiized  it,  or  if  they 
subsequently  adopt  it.^  Otherwise,  such  consignees  cannot 
effect  a  valid  policy.^ 

With  regard  to  consignees  who  have  a  lien  or  claim  on  the 
property  in  respect  of  advances,  or  commission  agents  to 
whom  it  is  entrusted  for  the  purposes  of  sale,  or  indorsees  of 
the  biU  of  lading  to  whom  a  general  balance  is  due,  no  doubt 
they  may  effect  an  insurance  on  their  own  account  and  recover 
to  the  amount  of  their  lien,  claim  or  balance.^ 


Indorsee  of 
bill  of  lading. 


The  legal  vedue  of  an  indorsed  bill  of  lading  is  now  more 
liable  to  be  misconceived  since  the  Bills  of  Lading  Act  (18 
&  19  Vict.  c.  Ill)  has,  by  transferring  the  contract  to  the 
transferee  of  the  property,  increased  the  similarity  between 
this  instrument  and  a  bill  of  exchange.  But  it  must  be 
understood  that  title  to  the  property  comprised  in  it  is  not 
necessarily  vested  by  indorsement  in  the  indorsee.  What- 
ever right  he  may  have  under  it  is  a  question  of  evidence 
touching  the  intention  of  the  indorser.  Consequently,  if  the 
shipper,  consignor,  or  owner  of  the  goods,  with  intention 
to  transfer  the  property  indorses  the  bill  of  lading  to  one 
and  transmits  it  to  him,  and  then  transmits  indorsed  bills  of 
lading  for  the  same  property  severally  to  others,  these  latter 
take  nothing,  because  .the  whole  had  already  vested  in  the 
first  transferee.^  That  fii^st  transferee  alone  has  on  insurable 
interest  in  the  property  of  which  this  instrument  is  the 
symbol. 

6f  course  by  means  of  this  instrument,  and  the  expressed 


1  Wolff  t?.  Homoastle,  1  B.  &  P. 
816. 

^  See  the  admirable  remarks  of 
Lawrence,  J.,  in  his  celebrated  judg- 
ment in  Luoena  v.  Graufurd,  2  B.  & 
P.  K.  B.  307 ;  and  see  a  very  able 
note  of  Judge  Duer,  note  2  to  s.  10 
of  vol.  ii.  pp.  160--174,  Duer  on  Ins. 

»  Wolff  r.  Homcastle,  1  B.  &  P. 


316,  323 ;  S.  P.  in  Conway  v.  Gray, 
10    East,    647 ;    and   in    GK)din   r. 
London  Ass.  Ck).,  1  Burr.  489,  494 ; 
Carruthers  v.  Sheddon,  6  Taunt.  14  ; 
flint  V,  Le  Hesurier,  2  Park,  563. 
*  Caldwell  v,  BaU,  1  T.  R.  205 
McAndrew    v.   Bell,    1    Esp.    373 
Hibbert  v.  Carter,    1   T.   R.   746 
Hubbersty  v.  Ward,  8  Exch.  330. 
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intention  of  the  consignor,  the  interest  conveyed  under  it 
and  the  insurable  interest  arising  upon  it  may  be  inde- 
finitely modified.  If,  for  instance,  it  appear,  by  satisfactory 
evidence,  that  the  assignment  of  the  bill  of  lading  is  only 
intended  to  bind  the  net  proceeds  of  the  consignment  in 
the  hands  of  the  consignor's  agents,  the  consignor,  not- 
withstanding such  indorsement  of  the  bill  of  lading,  has 
still  an  insurable  interest  in  the  goods,  since  he  continues 
to  be  as  directly  concerned  in  their  safety  bs  before  the 
indorsement.^ 

That  a  consignee  of  goods,  who  is  entrusted  as  a  commis-  Consigiiee 
sion  agent  to  sell  them,  or  who  has  accepted  bills  on  them,  or 
has  a  general  balance  agednst  the  consignor,  has  an  insurable 
interest  in  the  goods  or  derivable  out  of  them,  at  all  events 
to  the  extent  of  his  claims,  is  a  position  which  has  received 
frequent  illustration  in  our  jurisprudence.  But  we  have 
seen  ^  that  he  must  take  care  to  describe  the  special  risks 
he  means  to  cover,  otherwise  his  insurable  interest  may  be 
altogether  unprotected  or  otherwise  seriously  restricted  and 
defeated." 

Thus,  where  the  general  agents  of  the  consignor,  on  re-  Wolff  v. 
f  usal  of  the  consignees  to  accept  the  goods,  retained  the  bills  ^™  ®* 
of  lading  in  their  own  hands,  and  accepted  drafts  on  account 
of  the  consignment  to  the  amount  of  300/.,  they  were  held  to 
have  an  insurable  interest  to  the  amount  of  their  acceptances, 
because  "  a  debt  which  arises  in  consequence  of  the  article 
insured  and  which  would  have  given  a  lien  upon  it,  does  give 
an  insurable  interest."* 

The  house  of  De  la  Torre,  in  Spain,  consigned  a  cargo  of  HiU  v. 
wool,  with  the  bill  of  lading  indorsed  to  the  firm  of  Dubois    ^^ 
&  Son,  in  London,  directing  them  to  hold  part  of  it  for 
Messrs.  Hill  &  Co.  of  Exeter.    Hill  &  Co.  had  given  no 

^  Hibbert  9.  Garter,  1  T.  R.  745.  Q.  B.  646  ;  Halhead  v.  Yoang,  6 

«  Ante,  p.  77.  E.  &  B.  312 ;  25  L.  J.  (ft.  B.)  290. 

•  Knox  r.  Wood,  1  Gamp.  542;  *  PerBaller,  J.jinVTolff  v.Hom- 

HcSwinej  v.  Boj.  Ex.  Ass.  Go.,  14  oastle,  1  B.  &  P.  316,  323. 

M.  Q 
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8geu8f  irliere 
there  10  no 
lien. 


Under  a  lien, 
both  debtor 
and  creditor 
may  hare  an 
insurable 
intorest. 


Pledgee  of 
Consignee. 


Consignee  as 
Trustee. 


orders  for  the  wool,  but  De  la  Torre  &  Co.  were  indebted  to 
them  in  the  sum  of  500/.  The  Court  held  that,  under  these 
circumstances,  Hill  &  Co.  had  clearly  an  insurable  interest  in 
that  part  of  the  wool  which  was  to  be  held  for  their  benefit, 
and  might  recover  under  a  count  averring  the  interest  to  be 
in  them.^ 

But,  in  the  United  States,  where  the  consignor  directed 
the  consignees  to  hold,  not  the  goods,  but  the  proceeds  of  the 
goods,  to  the  use  of  his  creditor,  this  was  held  not  to  give 
the  creditor  an  insurable  interest  in  the  goods,^  on  the 
assumption,  it  would  seem,  that  he  could  not  under  these 
circumstances  have  claimed  possession  of  them. 

It  has  been  held  in  the  United  States,  that  where  one  takes 
a  bill  of  lading  to  secure  advances  of  money  on  a  shipment 
of  goods,  and  makes  out  the  invoice  in  his  own  name,  the 
shipper  of  the  goods  has  still  an  insurable  interest  in  them  to 
their  full  value.*  Of  course  the  right  to  recover  in  case 
of  loss,  could  not  be  co-extensive  with^both  pnliciflsu^ — K~- 
follows  upon  the  principle  invelvgdr  in  this  decision,  that 
any  creditor,  to  whom  goods  are  consigned  as  a  collateral 
security,  has  an  insurable  interest  in  them  to  the  amount  of 
his  debt.* 

So  where  the  bill  of  lading  is  pledged  by  the  consignees  of 
the  goods  as  a  security  for  advances  to  them,  the  pledgee  has 
an  insurable  interest  in  the  goods ;  and  may  sue  in  his  own 
name  on  a  policy  effected  by  his  instructions  "  for  account  of 
whom  it  may  concern,"  and  deposited  with  him  as  an  addi- 
tional security.* 

There  is  no  doubt  that  a  trustee,  having  the  legal  interest 
in  the  chattel,  may  insure  to  the  full  value  of  the  goods.® 


1  Hill  V.  Seoretan,  1  B.  &  P.  315. 

2  Murray  v,  Columbian  Ins.  Co., 
1 1  Johnson's  Hep.  302. 

^  Locke  V.  North  American  Ins. 
Co.,  13  Mass.  Eep.  61 ;  1  Phillips, 
no.  286. 

4  Wella  V'  Philadelphia  Ins.  Co., 
9  Serg.  &  Rawle,  103 ;  1  PhiUips, 


no.  292. 

^  Sutherland  i;.  Pratt,  12  M.  & 
W.  16. 

^  Per  Lord  Eldon,  in  Lucena  v. 
Craufurd,  2  B.  &  P.  N.  R.  824  ; 
Waters  v.  Monarch  Life  Ass.  Co., 
5  E.  &  B.  870 ;  25  L.  J.  (Q.  B.)  102.; 
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Two  Britisli  ehips,  The  Ross  and  The  Atlantic^  having  ItobeHaonv. 
with  their  cargoes  been  captured  by  the  Spaniards,  the 
plaintiffs,  owners  of  The  RosSj  together  with  the  owners  of 
The  Atlantic  and  the  proprietors  of  their  cargoes,  gave  a 
joint  authority  to  Cowan  to  endeavour  to  obtain  restitution. 
Cowan,  by  giving  up  part  of  the  cargoes  to  the  captors, 
obtained  restitution  en  masse  of  the  ships  and  the  residue  of 
the  cargoes  as  for  all  concerned.  His  bills  on  the  plaintiffs 
for  his  general  expenses  were  accepted  and  paid  by  them ; 
and  his  consignment  to  them  of  the  whole  of  the  property 
was  followed  up  by  their  effecting  policies,  among  other 
subjects,  on  The  Atlantic^  of  which  they  were  not  originally 
owners.  Upon  a  declaration  on  this  insurance  on  The 
Atlantic  averring  interest  in  them,  Lord  EUenborough  and 
the  rest  of  the  Court  held,  that  they  had  a  clear  insurable 
interest  in  this  vessel,  as  the  whole  of  the  property  had  been 
redeemed  en  masse  and  consigned  to  them  under  lien  for 
advances  of  money  by  them  to  secure  the  whole  concern.^ 

It  must  be  received  then,  as  a  general  principle,  that  con- 
signees of  goods,  being  imder  advances  to  the  consignors,  or 
under  liabilities,  e,  g.y  by  acceptances  for  them,  may  insure 
in  their  own  name  and  on  their  own  account,  to  the  full 
value  of  the  goods,  and  apply  the  proceeds  of  the  policies  to 
their  own  benefit,  to  the  extent  of  such  claims,  holding  the 
residue  in  trust  for  the  consignors,  if  it  was  intended  when 
effecting  the  policies  to  cover  their  interest  also.^ 

An  exception  to  this  general  principle  was  supposed  to  have  Supposed 
been  established  by  an  English  decision  that  identified  the    ^^^ 
consignor  with  his  own  government,  so  as  to  make  the  act  of 
the  government  an  estoppel  against  him  in  seeking  to  recover 
on  the  policy.  A  cargo  of  American  produce  had  been  put  on  Conway  r. 
board  by  an  American  firm  under  consignment  to  an  English       ^' 
house,  when  an  embargo  was  laid  upon  it  by  the  United 

^  RobertBon  v.  Hamilton,  14  East,  Taunt.  14.  The  same  position  is  es« 
622.  tablisbed  in  the  United  States,  Do 

'  See,  in  addition  to  the  cases  al-  Forrest  v.  The  Fulton  Ins.  Co.,  I 
ready  oited,  Camxthers  v.  Sheddon,  6      Hall's  Hep.  84,  oited  1  Phillips,  Ins, 

no.  311. 
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he  absence  of  any  expresB  etatutoiy  promion  to  tlie  oon- 
raiy,  to  deprive  men  of  their  mibstantial  rights  when  these 
an  be  clearly  put  in  evidence.  The  owner,  by  a  duly  regis- 
Bred  deed  to  which  he  and  two  truateefl  were  the  only 
arties,  aseigned  ax  ships  to  the  trusteeB  for  eeouring  Bums 
f  money  expressed  to  be  lent  by  them,  but  which  in  fact 
'aa  lent  by  the  plaintifTs,  and  covenanted  t*  insure  each 
easel  in  the  sum  of  1500/.  at  the  least,  and,  on  request,  to 
ssign  the  policies  to  the  truefees.  He  did  insure  in  hia  own 
ame  through  a  broker  who  knew  of  the  mortgage,  but  to 
hom  he  misrepresented  the  object  of  the  insurance.  Upon 
le  lose  of  one  of  the  ships  and  the  bankruptcy  of  the 
iraer,  the  pbuntiffs  obtained  a  decree  in  equity  declaring 
leir  right  to  the  proceeds  of  the  policies,  and  setting  aside 
e  broker's  general  lien,  and  the  claim  of  the  bankrupt's 
signees    under    the    reputed    ownership   section    of   the 


itute. 


"We  have  seen  that  a  creditor  with  a  lien  on  property  for 
s  claim,  has  an  insurable  interest  to  the  same  ext«nt.  It 
llows  that  a  mortgagee  of  ship  or  goods  has  a  distinct 
surable  interest  in  the  mortgaged  property,  and  may  re- 
iver on  a  policy  effected  for  his  benefit,  averring  the  interest 

be  in  himself,  to  the  full  amount  of  the  mortgage  debt, 
t  the  same  time,  the  equitable  title  that  still  remains  in 
e  mortgagor  is  in  him  an  insurable  interest  which  he  may 
■otect  by  a  separate  policy.  A  factor  resident  in  this 
untry,  to  whom  goods  and  freight  have  been  mortgaged 
r  his  foreign  principal  for  advances,  may,  upon  consignment 

himself  of  the  goods  with  the  bill  of  lading  indorsed, 
sure  the  legal  interest  in  the  property  on  his  own  account, 
id  the  equitable  interest  for  aooount  of  his  principal.' 

1  ConwB7   p.   Qnj,    ConwaT-   f.  in  error,  id.  169;  32  L.  J.  (Q.  B.) 

iTb«a,  Uaniy  v.  Shedden,  ID  East,  60. 

S.  *  Per  Ashnnt,  J.,  Smith  v.  Laa- 

'  Anbert  v.  Qnj,  3  B.  &  S.  163 ;  mUm,  2  T.  R.  187,  188. 
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tolenmly  det^mined  in  the  affinnatiye  on  the  general  doo* 
trine  of  our  common  law,  that  the  shareholder  was  in  no 
legal  sense  an  owner  of  the  ships  held  by  the  Company.^ 
-  The  consequence  is,  that  the  insurable  interest  in  the 
Company's  ships  or  goods  is  in  the  Company  itself  and  not 
in  the  individual  shareholders.  A  policy  '^  on  one  1000/.  share 
in  the  Atlantic  Telegraph  Company,  said  share  valued  at 
1100/."  would  have  been  invalid,  on  the  ground  that  the 
subject  of  insurance  was  not  capable  of  exposure  to  the  perils 
insured  against.  And  yet  if  this  was  an  incorporated  Com- 
pany, it  was  the  only  property  which  vested  in  the  share- 
holder. The  next  clause,  however,  saved  him  from  this 
objection,  but  subjected  him  to  another  quite  as  fatal.  It 
was  "  in  case  of  loss,  the  part  saved  to  be  sold  or  appraised 
for  the  benefit  of  the  underwriters."  In  the  light  of  this 
clause  the  Court  construed  the  policy  as  being  on  the  tele- 
graph cable  itself,  which  was  exposed  to  sea  risks;  but  if 
^tSsnchhfi'i  been  a  plea  on  the  record  traversing:  the  interest  of 
he  have  recovered  the  whole  sum  in  an  action  on  the  policy' 
and  retains  the  surplus,  that  surplus  may  be  recovered  back 
from  him  by  the  underwriters.* 

The  mortgagor  has  clearly  an  insurable  interest  in  the  Themort- 
mortgaged  property,  and  that  to  its  full  value ;  for  notwith-  ^^*^'" 
standing  its  loss  he  is  still  liable  for  the  mortgage  debt.* 
And  he  is  not  deprived  of  this  interest  by  the  mere  circum- 
stance, that  in  point  of  form  the  registered  deed  of  mortgage 
is  an  absolute  conveyance  of  the  property. 

Indeed,  at  law  and  in  equity*  mere  form  is  not  allowed,  in  Courtaof  Law 


1  See  17  &  18  Vict.  o.  104,  80.  66- 
76. 

*  Irving  V,  Bichardson,  2  B.  & 
Ad.  193 ;  1  Moodj  &  Bob.  153. 

>  So,  in  Carrutlien  v.  Sheddon,  6 
Taunt.  14,  17,  Gibbe,  O.  J.,  told  tbe 
jury  to  consider  what  amount  of  in- 
terest the  policy  was  in  fact  intended 
to  oorer  by  those  who  caused  it  to  be 
effected. 


*  Irving  V,  Richardson,  2  B.  ft 
Ad.  193. 

^  See  Allston  v.  Campbell,  4 
Brown's  Pari.  Oases,  476;  Higginson 
V.  Ball,  13  Massachusetts  Bep.  96, 
cited  1  Phillips,  Ins.  no.  286. 

•  Hutchinson  v,  Wright,  25  Beav. 
444 ;  57  L.  J.  (Ch.)  834 ;  Ward  r. 
Beck,  32  L.  J.  (0.  P.)  113 ;  Gaidner 
V.  Cazenove,  1  H.  &  N.  423  ;  Whit- 
field r.  Parfitt,  4  De  G.  &  S.  240. 
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INSURABLE  INTEREST 


[part  I. 


and  Equity 
look  to  the 
Bubfitantial 
rights  of  the 
pfurtiee. 


the  absenoe  of  any  express  statutory  provision  to  the  oon- 
trary,  to  deprive  men  of  their  substantial  rights  when  these 
can  be  clearly  put  in  evidence.  The  owner,  by  a  duly  regis- 
tered deed  to  which  he  and  two  trustees  were  the  only 
parties,  assigned  six  ships  to  the  trustees  for  securing  sums 
of  money  expressed  to  be  lent  by  them,  but  which  in  fact 
was  lent  by  the  plaintiffs,  and  covenanted  to  insure  each 
vessel  in  the  sum  of  1500/.  at  the  least,  and,  on  request,  to 
assign  the  policies  to  the  trustees.  He  did  insure  in  his  own 
name  through  a  broker  who  knew  of  the  mortgage,  but  to 
whom  he  misrepresented  the  object  of  the  insurance.  Upon 
the  loss  of  one  of  the  ships  and  the  bankruptcy,  of  the 
owner,  the  plaintiffs  obtained  a  decree  in  equity  declaring 
their  right  to  the  proceeds  of  the  policies,  and  setting  aside 
the  broker's  general  lien,  and  the  claim  of  the  bankrupt's 
assignees  imder  the  reputed  ownership  section  of  the 
statute.^ 


icorporated 
companies 
and  their 
shareholders. 


The  members  of  a  partnership  are  at  common  law  jomt 
owners  of  the  partnership  property.     But  a  share  m  an 
incorporated  company  vests  no  ownership  of  the  company  s 
property  in  the  shareholder.     This  necessarily  follows  from 
the  legal  view  of  suot  a  body ;  it  is  not  a  mere  coUection  of 
individuals ;  it  iB  a  constituted  person,  a  creature  of  the  law, 
empowered  by  the  law  for  certain  purposes  and  to  hold 
property ;  consequently  the  shareholders  cannot  in  any  legal 
sense  be  called  the  proprietors.    The  effect  of  this  doctnne 
was  somewhat  severely  tested  in  connection  with  the  Ship 
Eegistry  Acts.    A  Company  had  been  incorporated  for  the 
purpose,  among  other  things,  of  owning  British  ships,  and, 
contrary  as  was  thought  to  our  national  policy,  one  of  the 
shareholders  was  a  foreigner.    Whether  such  a  Company, 
,vhile  one  of  its  shareholders  was  an  aHen,  could  be  the 
registered  owner  of  British  ships,  wa^  a  question  raised  m 
the  case  of  the  CoUector  of  Customs  at  liverpool,  and 

»  Ladbiokc  v.  Lee,  4  Do  G.  &  S.  106. 
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6oleiimly  det^mined  in  the  affinnatiye  on  the  general  doc- 
trine of  our  common  law,  that  the  shareholder  was  in  no 
legal  sense  an  owner  of  the  ships  held  by  the  Company.^ 
-  The  consequence  is,  that  the  insurable  interest  in  the 
Company's  ships  or  goods  is  in  the  Company  itself  and  not 
in  the  indiyidual  shareholders.  A  policy  '^  on  one  1000/.  share 
in  the  Atlantic  Telegraph  Company,  said  share  valued  at 
1100/."  would  have  been  invalid,  on  the  ground  that  the 
subject  of  insurance  was  not  capable  of  exposure  to  the  perils 
insured  against.  And  yet  if  this  was  an  incorporated  Com- 
pany, it  was  the  only  property  which  vested  in  the  share- 
holder. The  next  clause,  however,  saved  him  from  this 
objection,  but  subjected  him  to  another  quite  as  fatal.  It 
was  ^*  in  case  of  loss,  the  part  saved  to  be  sold  or  appraised 
for  the  benefit  of  the  xmderwriters."  In  the  light  of  this 
clause  the  Court  construed  the  policy  as  being  on  the  tele- 
graph cable  itself,  which  was  exposed  to  sea  risks;  but  if 
there  had  been  a  plea  on  the  record  traversing  the  interest  of 
the  assured,  it  is  not  conceivable  that  he  could  have  recovered 
-against  the  underwriter  unless  it  were  the  premium.^ 

The  object  intended,  but  not  attained  in  that  policy,  was 
€M»ompliBhed  by  apt  words  properly  applied  in  a  policy 
referred  to  already  in  this  chapter,  which  was  held  to  be  a 
policy  not  on  the  shares  of  the  shareholder,  nor  on  the 
Company's  property,  but  on  the  shareholder's  expected  profits 
on  the  adventure  of  laying  the  Company's  cable  across  the 
Atlantic' 


By  the  contract  of  bottomry,  if  the  ship  be  lost,  the  lender  Lenders  and 

•  11  1*  iA»*Ai       !•  •        •  £  i.      XT-        "L     borrowers  on 

loses  aU  his  money  ;  but  if  the  ship  amve  m  safety,  then  he  bottomry  and 
receives  back  his  principal,  and  also  the  premium  or  maritime  re«pop^«ntia. 
interest  agreed  upon.     Such  a  lender  has  a  lien  on  the  ship, 
and  consequently  an  insurable  interest  in  her,  and  accordingly 

^  Beg.  r.  Amand,  9  Q.  B,  806.  ^  ^jq^oq  ^^  Jones,  L.  B.,  1  Exch. 

*  Paterson  v.  Harris,  1  B.  &  S.       193 ;  2  Exch.  139  ;  ante,  p.  68. 
336 ;  30  L.  J.  (Q.  B.)  3o4. 
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[part  I. 


Sixnondfl  p. 
Hodgson. 


Stainbank  tf . 
Fenning, 


money  lent  on  bottomry  may,  when  so  desoribed,  be  the 
subject  of  marine  insuranoe. 

The  insurable  interest  of  the  lender  in  these  cases  will 
depend  upon  the  validity  of  the  bottomry  bond,  as  an  instru- 
ment of  hypothecation  making  the  payment  of  the  money 
contingent  on  the  arrival  of  the  ship.  Where  the  words  of 
the  instrument  were  "  after  my  arrival  at  the  port  of 
London,"  the  Court  of  King's  Bench,  reversing  the  judg- 
ment of  the  Court  of  Common  Pleas,  held  that  the  words 
''my  arrival"  must  be  taken  to  mean,  not  the  personal 
arrival  of  the  master,  but  the  ship's  arrival,  and  the  ^ext 
clause  "whether  she  do  or  do  not  arrive  in  the  port  of 
London,"  to  mean,  not "  whether  she  be  lost  or  not,"  but 
"  whether  she  arrives  in  the  port  of  London  or  some  other 
port;"  and  consequently  that  it  was  a  valid  instrument  of 
bottomry.^ 

The  master  of  a  ship  which  had  put  into  a  foreign  port  of 
distress  to  refit,  borrowed  money  of  a  merchant  there 
necessary  repairs,  to  secure  which  he  drew  diHTotl  his 
owner,  and  executed  also  what  purported  to  be  an  hypothe- 
cation of  ship,  cargo,  and  freight;  but  as  this  instrument 
made  the  money  payable  in  any  event,  the  lender  was  held 
to  have  no  insurable  interest.^ 

The  borrower  on  bottomry  and  respondentia  has  no  insur- 
able interest  in  the  property  hypothecated  except  in  so  fax  as 
the  value  of  such  property  exceeds  the  amount  for  which  it  is 
hypothecated.  If  hypothecated  to  its  full  value,  he  obviously 
is  not  concerned  for  its  safety ;  for  if  it  arrives,  it  goes  to 
satisfy  the  debt ;  and  if  lost  by  perils  within  the  meaning  of 
the  bond,  the  borrower  is  discharged. 

Respondentia  is  a  loan  upon  the  goods,  to  be  repaid  to  the 
lender  together  with  maritime  interest  if  the  goods  arrive ; 
not  to  be  paid  if  they  are  lost ;  the  insurable  interest,  there- 
fore, of  the  lender  on  respondentia,  stands  on  the  same 


1  Simonds  v.  Hodgson,   6  Bisg. 
114 ;  in  enor,  3  B.  &  Ad.  50. 


2  Stainbank  i^.  Fenning,  1 1 G.  B.  51 ; 
Stainbank  v.  Shepard,  13  C.  B.  418. 
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footing  with  that  of  the  lender  on  bottomrj,  viz.,  that  he  has 
a  direct  interest  in  the  arrival  of  the  goods. 


We  have  seen  in  a  previous  chapter^  that  the  master  has  Master  and 

an  insurable  interest  in  his  wages,  and  may  effect  a  policy  on  L_, 

these  and  on  any  commissions  he  is  properly  entitled  to.^ 

It  seems  that  in  the  United  States,  the  Courts  regarding  Master, 
him  in  the  relation  of  a  confidential  agent,  have  held  that  if 
he  buys  on  his  own  account  ship  or  cargo,  when  sold  in  case 
of  misfortune  abroad,  he  has  no  insurable  interest  therein 
unless  the  purchase  be  ratified  by  those  whom  it  may  con- 
cern.^ The  mind  is  easily  reconciled  to  this  state  of  the  law 
in  view  of  the  facts  touching  the  sale  and  repurchase  of  the 
American  vessel  Fanny  8f  Elmira  by  her  master  in  Ireland.* 
Moreover,  assuming  the  sale  to  have  been  justifiable,  the 
purchase  by  one  sustaining  such  confidential  relations  must 
yet  appear  in  everything  to  be  fair  and  reasonable,  and  in 
nothing  to  be  open  to  suspicion  of  dishonest  or  dishonourable 
advantage  on  the  part  of  such  a  buyer,  otherwise  it  is  every 
way  in  accordance  with  the  principles  of  an  EngUsh  Court  to 
expect  that  the  contract  would  be  declared  void,  and  the 
policy  in  case  of  loss  assigned  under  decree  to  those  who  held 
the  true  interest  of  ownership.* 

It  is  still  believed  to  be  the  law  of  this  country,  notwith-  Seamen, 
standing  a  considerable  change  of  policy  very  much  in  favour 
of  ordinary  seamen,  that  these  or  any  officer  under  the  master 
cannot  insure  their  wages.®    In  view  of  principle  indeed, 
these,  no  less  than  the  master,  have  an  insurable  interest  in 


^  Ante,  p.  46.  Greslej  v.  Mousley,  4  De  G.  &  J.  7S ; 

»  King  r.  Glover,  2  B.  &  P.  N.  R.  28  L.  J.  (Ch.)  620 ;  Hobday  v,  Peters, 

206 ;  and  see  Hawkins  v,  TwlzeU,  5  28  Beav.  349 ;  29  L.  J.  (Gh.)  780 ; 

E.  &  B.  883 ;  25  L.  J.  (Q.  B.)  160.  and  as  bearing  on  this  officer,  Gaid- 

^  Copeland  v.  Mercantile  Ins.  Co.,  ner  v.  MoGutcheon,   4  Beav.  634 ; 

6  Pickering,  198 ;  Barker  v.  Marine  Thompsons.  Havelook,  1  Gamp.  626; 

Ins.  Go.,  2  Mason,  369.  Diplock  r.  Blackburn,  8  Gamp.  43. 

'  The  Eanny  &  Elmira,  Edw.  Ad.  '  See  ante,  p.  44,  and  Webster  v. 

117.  De  Tastet,  7  T.  R.  167;  The  Lady 

^  Ab  to  the  general  principles,  see  Durham,  3  Hagg.  Ad.  201 ;  1  Emerig. 

c.  Till.  8.  10,  p.  236. 
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law. 


Saperoargo^B 
share. 


The  policj  of 
this. 


wages,  but  policy  is  still  supposed  to  stand  between  them 
and  this  reasonable  security :  and  such  policy  extends  with 
no  less  force  to  the  expectation  of  a  share  of  the  proceeds, 
for  instance  in  a  whaling  adventure.^ 

Perhaps  when  the  animal  produce  of  a  whaling  adventure 
is  got  on  board,  the  same  objection  to  the  seaman's  insuring 
his  share  would  not  apply,  and  for  the  same  reason  for  which 
in  the  United  States  he  is  allowed  to  insure  any  goods  put 
on  board  by  him  as  merchandise,  notwithstanding  the  freight 
of  these  be  a  perquisite  and  so  form  a  part  of  his  wages.^ 
It  is  even  allowable  in  that  coimtry  for  a  supercargo  who  is 
to  be  remunerated  by  a  share  of  the  cargo,  to  insure  his 
interest  on  board.^  But  the  most  curious  refinement  in 
their  law  in  this  matter  is  that  it  recognizes  the  ordinary 
seaman's  expectation  in  a  whaling  adventure  on  terms  of 
sharing  in  the  result,  to  be  such  an  insurable  interest 
as  that  another  (in  the  particular  case  it  was  the 
of  the  ship)  may  make  advances  {e.  g,j  by  outfit  supplied 
from  a  stock  put  on  board)  on  security  of  it  and  cover  it  by 
an  insurance.^ 

This  very  obviously  shows  that  policy  and  not  principle 
stands  between  the  ordinary  mariner  and  what,  amidst  the 
risks  of  his  hazardous  vocation,  is  so  desirable  a  security. 
Philanthropists  on  shore  regret  the  thriftlessness  usually 
exhibited  by  those  employed  in  this  calling,  and  yet  assist  to 
shut  out  aU  hope  of  amendment  by  consenting  to  a  state  of 
the  law  that  subjects  their  just  remuneration  to  the  uncer- 
tainties of  a  lottery.  Whilst  the  same  misconduct  which 
now  forfeits  his  wages  must  necessarily  be  an  implied 
forfeiture  of  any  insurance  upon  them,  if  such  an  insurance 
were  lawful;  such  a  security  against  the  accidents  of  his 
gallant  enterprise  would  have  no  effect  in  diminishing  his 
fidelity  and  zeal,  and  much  improvement  in  steadiness  and 


»  "Webeter  v.  De  Tastet,  7  T.  R. 
167. 

•  •  Galloway  «.  Morris,  8  Yeates, 
445. 


*  Robinson  v.  New  York  Ins.  Co., 
2  Gaines,  367 ;  id.  1  Johnson,  616. 

*  Hanoox  v.  Fishing  Ins.  Co.,  3 
Sumner,  132. 
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forethought  might  be  expected  from  it  should  the  praotioe  to 
insure  beoome  a  habit. 


The  insurable  interest  of  captors,  prize  agents,  and  other  Capton, 
such  in  captured  property,  has  been  the  subject  of  very  ^^^S^^ 
elaborate  and  refined  discussion  in  the  English  Courts.     The 


£rst  case  in  which  the  question  arose  was  that  of  Le  Cras  v.  Le  Cras  v. 

Hughes,  before  Lord  Mansfield,  generally  known  in  insurance  the^^mSTtf/w. 

law  as  the  Onioa  case.    A  detachment  of  the  sea  and  land 

forces  of  Grreat  Britain,  under  the  respective  commands  of 

Captains  Luttrell  and  Dalrymple,  jointly  captured  the  fort 

of  Omoa,  and  two  Spanish  register  ships  then  lying  under  its 

protection.     One  of  the  ships,  The  St.  Domingo^  together 

with  her  cargo,  was  insured  on  account  of  the  officers  and 

crews  of  the  ships  under  Captain  Luttrell  ^^at  and  from 

Omoa  to  London,"  and  was  lost  on  her  homeward  voyage  by 

the  perils  of  the  sea.    An  action  being  brought  on  the  policy, 

averring  the  interest  to  be  in  the  officers  and  crews  of  the 

ships,  two  questions  were  made, — 1.  Whether  the  sea  officers 

had  an  insurable  interest  under  the  then  Prize  Act  (19  Q-eo. 

3,  0.  67) ;  and  2.  Whether  possession  of  the  ship  would 

entitle  them  to  insure  upon  the  bare  contingency  of  a  future 

grant  from  the  Crown. 

The  consideration  of  the  second  question  became  unneces- 
sary, except  speculatively,  for,  upon  the  first,  Lord  Mansfield 
was  clearly  of  opinion  that  the  officers  and  crew  had  an  in- 
surable interest  under  the  Prize  Act.  The  objection  on  this 
point  being,  that  the  capture  was  not  a  sole  capture  by  the 
sea  forces,  but  a  capture  by  the  land  and  sea  forces  jointly. 
Lord  Mansfield  said,  "  The  Act  gives  to  the  officers,  seamen, 
marines  and  soldiers  on  board  every  ship  of  war,  the  sole 
property  in  all  ships  and  goods  which  they  shall  take 
during  war ;  after  condemnation,  it  does  not  require  that  the 
seamen  only  shall  take ;  where  soldiers  assist,  their  right  may 
be  doubtful,  but  that  does  not  lessen  the  right  of  the  navy."  ^ 

^  Le  Gras  v.  Hughes,  1  Manh.  Ins.  105 ;  2  Park,  Ins.  568 ;  8  Dong.  81. 
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When  their  <<  As  to  the  seoond  gTound/'  Lord  Mansfield  proceeded  to 
S^iectatiatt!'*  say,  "  the  Crown  always  makes  the  grant,  and  there  is  no 
instance  to  the  contrary.  Here  the  possession  is  in  the 
assured,  and  a  certain  expectation  of  receiving  the  property 
captured  from  the  Crown,  which  gives  him  an  interest  in  its 
arrival."' 

The  position  thus  advanced  by  Lord  Mansfield,  "that 
possession,  coupled  with  the  expectation  of  future  benefit, 
founded  on  the  contingency  of  a  future  grant  from  the 
Crown,  but  warranted  by  universal  practice,  amoimts  to 
an  insurable  interest,"  has  been  considerably  shaken  by  the 
observations  of  succeeding,  and  scarcely  less  eminent  Judges. 
"  If  the  Omoa  case,"  says  Lord  Eldon,  in  Lucena  v.  Crauf urd, 
"was  decided  upon  the  expectation  of  a  grant  from  the 
Crown,  I  never  can  give  my  assent  to  that  doctrine.  That 
expectation,  though  founded  on  the  highest  probability,  was 
not  interest,  and  it  was  equally  not  interest  whatever  might 
have  been  the  chances  in  favour  of  the  expectation.  That 
which  was  wholly  in  the  Crown,  and  which  it  was  in  the 
power  of  his  Majesty  to  give  or  withhold,  could  not  belong  to 
the  captors  so  as  to  create  any  right  in  them."^  Lord 
Ellenborough,  in  Routh  r.  Thompson,'  and  Tindal,  C.  J., 
in  Devaux  r.  Steele,*  both  seem  to  consider  that,  after 
these  observations  of  Lord  Eldon,  the  doctrine  of  Lord 
Mansfield,  if  it  can  still  be  treated  as  a  binding  authority, 
must  be  considered  incapable  of  being  extended,  and  as 
confined  to  oases  falling  strictly  within  the  same  circum- 
stances. 

If  the  law,  therefore,  on  this  subject  be  that  possession 
coupled  with  the  expectation  of  a  future  grant  from  the 
Crown,  gives  an  insurable  interest,  it  is  so  only  in  cases  where 
a  long  and  uniform  course  of  practice  can  be  shown  for  the 


Kesult  of  the 
authorities. 


See  the  judgment  of  Lord  EUen- 
borough  in  Bouth  v.  Thompson,  11 
East,  433,  434.  That  captors  of  a 
prize  in  case  of  joint  capture  have  an 
insurable  interest  in  such  prize  under 
the  45  Geo.  3,  c.  72,  was  held  in 


Stirling  v.  Vaughan,  11  East,  619. 

^  Le  Cras  v,  Hughes,  3  Doug.  81. 

2  Lucena  v.  Crauf  urd,  2  B.  &  P. 
N.  R.  323. 

9  11  East,  434. 

<  6  Bing.  N.  C.  358,  370,  371. 
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Crown  always  to  make  such  grant,  and  no  instance  can  be 
given  to  the  contrary. 

Lord  Eldon,  while  dissenting  from  this  dootrine,  pointed 
out  other  grounds  on  which  the  right  of  the  captors  to  insure 
might  have  been  put.  "The  captors,"  said  his  Lordship, 
^'  not  only  had  the  possession,  but  a  possession  coupled  with 
the  liability  to  pay  costs  and  charges,  if  they  had  taken  pos- 
session improperly,  and  abo  a  liability  to  render  back  pro- 
perty which  should  turn  out  tp  be  neutral."  ^ 

It  was  upon  this  very  ground  that  Lord  Kenyon  had  pre-  Boehm  v. 
viously  rested  the  insurable  interest  of  captors.  In  the  year 
1797,  three  English  captains  had  taken  the  ship  Westcapelk 
and  her  cargo,  as  a  Dutch  prize,  and  by  their  agents  had 
caused  insurance  thereon  to  be  made  on  their  account.  The 
ship  and  cargo  were  afterwards  claimed  on  behalf  of  Theodore 
Lynam  and  other  American  owners,  to  whom,  by  a  decree  of 
the  English  Court  of  Admiralty,  they  were  ultimately  re^ 
stored,  with  the  exception  of  a  small  part  of  the  cargo  which 
was  condemned  as  enemy's  property.  The  captors  upon  this 
claimed  a  return  of  premium  in  respect  of  the  ship  and  such 
part  of  the  cargo  as  had  been  decreed  to  be  restored ;  but  the 
Court  refused  their  claim,  Lord  Kenyon  saying,  "the  assured 
had  possession  of  the  captured  property,  and  from  that  pos- 
session certain  rights  and  duties  resulted.  If  it  was  a  legal 
capture,  the  captors  were  entitled;  if  the  capture  was  im- 
properly made,  they  were  liable  to  be  called  to  account  in  the 
Courts  of  Admiralty,  where  they  might  be  amerced  in 
damages  and  costs.  It  was  important  to  them  to  take  care 
that  there  should  be  something  forthcoming  to  answer  the 
amount  of  these  damages ;  on  this  groimd,  therefore,  I  am 
clearly  of  opinion  that  the  assured  had  an  insurable  in- 
terest."^ Consequently,  the  policy  having  attached,  there 
could  be  no  right  to  a  return  of  the  premium. 

The  next  case  was  that  famous  one  of  the  Dutch  commis- 
sioners, which  for  more  than  eight  years  was  litigated  in  the 

>  2  B.  &  P.  N.  R.  323.  *  Boehm  v,  BeU,  8  T.  B.  154,  161. 
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Lncena  V. 
Craufuzd. 


English  Courts  of  Law,  and  in  the  House  of  Lords  gave  rise 
to  one  of  the  most  elaborate  and  ingenious  legal  discussions 
ever  raised  upon  a  point  of  maritime  law.^ 

The  facts  of  the  case  were  as  follows : — Holland  having 
been,  in  the  course  of  the  year  1794,  overrun  and  occupied  by 
the  armies  of  the  French  RepubKc,  with  which  we  were  then 
at  war,  and  it  appearing  highly  probable  that  her  subjection 
to  French  power  might  be  permanent,  our  government,  by 
an  Order  in  Council  of  February,  1795,  directed  that  all 
Dutch  ships  bound  to  and  from  the  ports  of  Holland  should 
be  seized  for  the  purpose  of  being  brought  into  this  country 
and  there  provisionally  detained.  "With  a  view  to  provide 
for  the  custody  of  the  ships  that  might  be  brought  in  under 
this  order,  an  Act  was  passed  empowering  his  Majesty  in 
council  to  appoint  commissioners  for  the  care,  management, 
sale,  or  other  disposal,  according  to  his  Majesty's  instructions, 
of  all  Dutch  ships  or  cargoes  ^^  which  have  been,  and  might  be 
thereafter  detained  in  or  brought  into  the  ports  of  the  United 
Kingdom";  and  on  the  Idth  June,  1795,  a  commission 
issued,  under  this  Act,  to  Craufurd  and  others,  appointing 
them  to  act  as  commissioners  for  the  purpose  specified  in  the 
Act  (i.  ^.,  for  the  disposal,  under  directions  from  the  Privy 
Council,  of  such  Dutch  property  as  should  be  detained  in  or 
brought  into  British  ports).  Before  this  commission  was 
issued,  Captain  Essington,  of  The  Sceptre  man-of-war,  in 
company  with  some  East  India  Company's  ships,  acting 
under  the  Order  in  Council  of  February,  1795,  had  captured  a 
fleet  of  Dutch  merchantmen,  homeward  bound  from  the 
African  coast  and  the  East  Indies,  and  carried  them  into 
St.   Helena,  for  the  purpose  of  being  brought  into  this 


^  A  polioy  OD  the  case  came  before 
the  Court  of  King's  Bench  under  the 
name  of  Craufurd  v.  Hunter,  in  1798, 
8  T.  R.  13.  The  case  under  another 
policy  again  appears  before  the  Ex- 
chequer Chamber  as  Lucena  t\  Crau- 
furd, in  1802,  3  B.  &  P.  76;  and 
before  the  House  of  Lords  under  the 


same  name,  in  1806,  2  B.  &  P.  N. 
B.  269.  It  then  came  before  Lord 
Ellenborough  at  the  sittings  after 
Michaelmas  Term,  1806,  on  the  v^- 
nire  de  novo,  and  was  ultimately  dis- 
posed of  by  the  House  of  Lords  on 
the  29th  Jime,  1808,  as  Lucena  v. 
Craufurd,  I  Taunt.  324. 
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dOTintry.    Aooordinffly,  on  the  2nd  of  July,  four  of  these  Luoenav. 

.  _  Grauf  urd. 

ships.  The  Hooghkyy  The  Dardreckf,  The  Surcheance^  and  Tlie 
Zeelelye^  sailed  from  St.  Helena  with  their  Dutch  cargoes 
on  hoard  for  this  country;  and  on  the  22nd  of  August,^ 
Craufurd  and  his  co-commissioners,  having  received  notice  to 
that  efieot,  caused  an  insurance  to  he  effected  on  these  ships 
and  their  cargoes  on  their  own  account,  under  the  name  and 
style  of  "The  Honourahle  Commissioners  for  the  sale  of 
Dutch  property."  All  the  four  ships  thus  insured,  together 
with  their  cargoes,  were  totally  lost  hefore  arriving  in  this 
country ;  one  of  them,  however,  The  Zeelelye^  was  not  so  lost 
till  after  the  15th  of  Septemher;  this  date  is  important, 
because  on  that  day  a  proclamation  of  reprisals,  in  other 
words,  an  open  declaration  of  war,  was  made  by  his  Majesty 
against  the  ships,  goods,  and  subjects  of  the  United  Pro- 
vinces. 

On  the  loss  of  the  ships  becoming  known,  Craufurd  and 
his  co-commissioners  brought  an  action  upon  the  policy, 
averring  the  interest,  in  the  first  count  of  the  declaration,  td 
be  in  themselves^  "  as  such  commissioners ; "  in  the  second 
count,  to  be  in  the  Crown.  The  main  question  in  the  cause 
was  whether  the  plaintiffs,  under  the  circumstances,  had  an 
insurable  interest,  under  the  commission,  in  the  ships  and 
cargoes  insured,  before  their  arrival  in  this  country. 

It  would  be  impossible  to  report  at  length,  and  useless  to 
attempt  to  abridge,  the  able  and  ingenious  disquisitions  to' 
which  this  question  gave  rise ;  the  reader  must  be  referred  to 
the  reports  at  large,  especially  to  the  judgment  of  Chambre, 
J.,  in  the  Exchequer  Chamber  ;^  of  the  same  learned  Judge,' 
of  Lawrence,  J.,*  and  of  Lord  Eldon,*  in  the  House  of 
Lords. 

la  the  Court  of  King's  Bench,  Lord  Kenyon  and  the  rest 
of  the  Court  held  that  the  plaintiffs  had  an  insurable  interest 
sufficient  to  sustaiii  the  first  count  of  the  declaration,  either 

»  1  Taunt  329.  *  Ibid.  300-307. 

»  8  B.  &  P.  09-106.  »  Ibid.  316-826. 

»  2  B.  &  P.  N.  R.  298-300. 
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as  trastees  for  the  Crown  or  for  the  parties  who  Bhould 
iiltimatelj  be  entitled;  either  as  consignees,  or  as  prize 
agents ;  and  judgment  aooordingly  was  given  for  the  plain- 
tiffs for  the  whole  sum.  In  the  Exchequer  Chamber  this 
judgment  was  aiBrmed  by  a  majority  of  the  Judges,  includ- 
ing Heath,  J.,  and  Lord  Alvanlej :  Chambre,  J.,  deliyering 
a  very  forcible  opinion  the  other  way. 

The  grounds  on  which  the  majority  founded  their  judg- 
ment were  substantially  the  same  as  those  which  had  pre- 
vailed with  the  Court  of  King's  Bench ;  and  rested  on  the 
principle,  '^  that  an  inchoate  interest  though  imperfect  till  a 
given  contingency  shall  take  place,  is  nevertheless  insurable."  ^ 

Chambre,  J.,  on  the  other  hand,  rested  entirely  on  the  fact 
that,  under  the  terms  of  the  Act  and  the  commission,  the 
powers  of  the  commissioners  were  strictly  limited  to  the  case 
of  Dutch  ships  actually  brought  into  the  ports  of  the 
United  Kingdom,  and  provisionally  detained  there ;  that,  as 
in  this  case,  the  ships  had  never  been  brought  into  this 
oountiy  at  aU,  they  had  never  become  the  subjects  of  the 
plaintiffs'  authority  or  powers  under  the  commission,  and 
consequently  that  they  had  no  such  relation,  concern,  or 
interest  therein  as  to  entitle  them  to  insure. 

Before  the  House  of  Lords,  eight  of  the  Judges  were  of 
opinion,  upon  the  same  grounds  as  before,  that  the  plaintiffs 
had  an  insurable  interest  sufficient  to  sustain  the  first  count ; 
*^  they  had  a  contingent  interest,  and,  supposing  the  inten- 
tions of  the  Crown  to  remcdn  unaltered,  nothing  stood  be- 
tween them  and  the  vesting  of  that  contingent  interest  but 
the  perils  insured  against."^ 

Chambre,  J.,  adhered  to  lus  former  opinion,  which  was 
supported  by  Lawrence,  J.,  by  the  great  authority  of  Lord 
Eldon,  by  Lord  Erskine,  and,  as  is  inferred  rather  from  the 
known  course  of  his  subsequent  decisions  than  from  anything 
that  fell  from  him  at  the  time,  by  Lord  Ellenborough.'    To 


1  3  B.  &  P.  98.  298-300  ;  Lawrence,    J.,   300-307  ; 

s  2  B.  &  P.  N.  B.  289-298.  Lord  Eldon,  316-326  ;  Lord  EUen- 

>  Chambre,  J.,  2  B.  &  P.  N.  R.      borough,  327 ;  Lord  Erskine,  328. 
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these  learned  persons  the  plaintifEs'  olaim  of  interest  seemed  Laoena  v. 
to  have  "  no  other  foundation  than  a  mere  naked  expectation 
of  acquiring  a  trust,  or  charge  respecting  the  property,  with- 
out a  scintilla  of  present  right,  either  absolute  or  contin- 
gent."^ Bj  the  letter  of  the  commission  and  the  statute, 
they  remarked,  the  plaintiffs'  care  was  confined  to  ships 
which  had  been  detained  in,  or  might  be  brought  into,  the 
ports  of  this  kingdom ;  so  that  until  arrival  here,  no  Dutch 
property  was  clothed  with  those  circumstances  which  desig- 
nated it  as  the  object  of  their  commission,  and  made  it  their 
duty  to  interfere  in  its  preservation.^  Under  these  circum- 
stances, they  professed  themselves  unable  to  conceive  of  an 
interest  in  a  thing  with  which  the  persons  Supposed  to  be 
interested  had  nothing  to  do  :^  and  Lord  Eldon,  in  particular, 
declared  he  could  '^  not  point  out  what  is  an  interest,  unless 
it  be  a  right  in  the  property,  or  a  right  derivable  out  of  some 
oontract  about  the  property,  which  in  either  case  may  be  lost, 
upon  some  contingency  affecting  the  possession  or  enjoyment 
of  the  party."*  Notwithstanding  this  clear  declaration  of 
opinion,  their  Lordships  did  not  directly  reverse  the  decision 
of  the  majority  of  the  Judges. 

Upon  the  advice  of  Lord  Eldon,  the  case  was  sent  down  Venire  de 
for  a  new  trial  under  a  tenire  de  novOj  on  the  following 
collateral  ground.  The  declaration  of  hostilities  against  the 
United  Provinces  took  place,  it  will  be  remembered,  on  the 
15th  of  September;  and  T/ie  ZeeklyCy  one  of  the  ships 
insured,  was  not  lost  till  after  this,  viz.,  on  the  20th  of 
September.  Damages  nevertheless  had  been  assessed  at  a 
total  sum,  in  respect  of  all  the  ships  lost,  including  The 
Zeelelye.  As,  however,  the  House  of  Lords  ware  most  clearly 
of  opinion,  that,  whatever  insurable  interest  (if  any)  the 
plaintiffs,  as  commissioners,  might  ever  have  had,  was  taken 
out  of  them  by  this  declaration  of  hostilities,  which  thence- 
forth vested  the  ownership  of  aU  captured  property  in  the 

1  Per  Chambre,  J.,  299.  '  Ibid.  306. 

<  Per  Lawrence,  J.,  2  B.  &  P.  K.  <  Per  Lord  Eldon,  ibid.  321. 

R.  305. 

M.  H 


novo. 
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Crown  yt^r^  bclliy  it  followed  that  the  plaintiffs  had  no  interest 
in  The  Zeehlye  at  the  time  of  her  loss,  and  the  finding  of  the 
jury,  inasmuch  as  it  gave  general  damages,  partly  made  up 
of  the  loss  on  The  TjeeUlye  which  ought  not  to  have  entered 
into  it,  was  erroneous. 

The  cause  accordingly  came  on  for  trial  before  Lord 
Ellenborough  on  the  tenire  de  nocOj  when  a  verdict 
was  found  for  the  plaintiffs  upon  the  second  count  of 
the  declaration,  which  averred  the  interest  to  be  in  the 
King.i 

Although  the  House  of  Lords  in  this  case  avoided  a 
decision  diametrically  opposed  to  the  opinion  of  a  majority  of 
the  Judges,  yet  the  subsequent  course  of  our  jurisprudence 
sufficiently  shows  the  influence  of  this  discussion,  for  since 
then  it  has  been  imiformly  adverse  to  the  assertion  of  insur- 
able interest,  whenever  in  the  case  there  was  nothing  but 
mere  expectation.^ 

Thus,  to  confine  ourselves  to  cases  of  capture,  a  Danish 
ship,  in  pursuance  of  an  Order  in  Council  of  September,  1807, 
by  which  all  Danish  ships  were  directed  to  ^'  be  detained  and 
brought  into  port,"  was  seized  by  a  British  privateer  and 
carried  into  Lisbon ;  whence,  after  repairs,  and  sale  of  her 
original  cargo,  she  was  freighted  with  another  cargo,  and 
sailed  for  London  on  the  3rd  of  November,  the  very  day 
that  a  formal  declaration  of  hostilities  had  been  made  by 
Great  Britain  against  Denmark.  The  ship  and  cargo  were 
totally  lost. 

Li  an  action  on  the  policy,  interest  was  averred  in  the 
captors,  which  it  was  contended  they  had  on  two  grounds, 


M  B.  &  P.  N.  B.  329.  A  bill 
of  exceptions  was  taken  to  his  Lord- 
ship's judgmenti  which  was,  howeyer, 
affirmed  by  the  House  of  Lords,  with- 
oat  calling  upon  counsel  in  reply,  on 
29th June,  1 80 1 .  Lucena  t^.  Crauf urd, 
1  Taunt.  824. 

'  What  it  was  that  was  determined 
by  this  celebrated  case,  and  the  ap- 


plication of  the  rule  so  determined, 
was  canyassed  anew  in  the  case  of 
Ebsworth  v.  Alliance  Mar.  Ins.  Co., 
L.  B.,  8  C.  P.  696,  by  the  Judges  of 
the  Common  Pleas ;  and  the  discus- 
sion, as  the  Court  was  equaUy  di- 
vided, ended  without  result.  See 
ante,  p.  79,  note  2. 
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— 1,  because  they  had  a  possession,  coupled  with  a  well- 
grounded  expectation  of  a  grant  from  the  Crown;  and 
2y  because  such  possession  rendered  them  liable,  either  to  the 
Crown,  or  to  the  foreign  owner,  for  the  safe  custody  of  the 
ship,  and  therefore  gave  them  an  interest  in  her  safety. 

Ab  to  the  first,  it  wafi  answered  that  the  ship  was  taken, 
not  as  a  prize  of  war,  but  merely  under  an  Order  in  Council, 
**  to  detain  and  bring  into  port ; "  that  even  if  the  ship  had 
airived  in  safety,  the  captors  would  have  had  nothing  "  but 
the  chance  of  a  grant ; ''  the  Court  accordingly  held,  that  A  mere 
they  had  no  insurable  interest  on  this  groimd,  seeing  ^'a  man  in^un^^^  ^ 
has  no  right  to  an  indemnity  merely  because  he  has  lost  the  "^*®'^^' 
chance  of  receiving  a  gift." 

Ab  to  the  second  ground,  being,  in  fact,  the  foundation  of 
Lord  Eenyon's  decision  in  Boehm  v.  Bell,  which  was 
approved  of  by  Lord  Eldon  in  Lucena  v.  Crauf  urd,  it  was 
held  by  Lord  Ellenborough  to  be  inapplicable  to  the  present 
ease ;  because  a  formal  declaration  of  hostilities  had  inter- 
vened before  the  loss,  at  once  vesting  the  right  of  ownership 
in  the  Crown,  putting  an  end  to  all  claim  on  the  part  of  the 
foreign  owners,  and  freeing  the  captors,  as  agents  for  the 
Crown,  from  all  liability  for  acts  done  within  the  scope  of 
their  authority,  which  it  did  not  appear  that  they  had  in  any 
degree  exceeded.  As,  however,  there  was  no  fraud  in  the 
captors  in  effecting  the  policy,  nor  anything  illegal  in  the 
voyage  or  inaurance,  the  assured  were  held  entitled  to  recover 
back  the  premium.^ 

The  captors,  however,  have  an  insurable  interest  in  ships  Secw,  of  a 
taken  as  prize  before  condemnation,  in  case  the  Prize  Act  ^        "^   * 
{e.  g.y  45  Geo.  3,  c.  72,  s.  3)  vests  the  property,  subject  only 
to  the  right  in  the  Crown  to  release  the  prize,  and  to  the 
effect  of  a  sentence  of  the  Court  of  Admiralty  restoring  it  to 
the  owners.* 

The  Crown  has  in  all  cases  an  insurable  interest  in  ships  interest  in 
lawfully  detained  and  captured  imder  the  laws  of  war ;  and  ^^  ^>^^^' 

1  Boaili  V.  Thompson,   11  Eaat,  >  Stirling  v,  Yaoghan,   11  East, 

428.  619. 
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Express  rati* 
fication  not 
necessary. 


Uniformity  of 

praotioeto 

grant  in 

accordance 

with  an 

expressed 

intention. 


Law  in  the 

United  States. 


if  an  insurance  be  effected  for  the  captors  and  such  as  it  may 
concern^  although  the  captors  have  no  insurable  interest  in  the 
prize,  yet  being  in  possession  of  it  as  the  servants  and  agents 
of  the  Crown,  the  Crown  by  subsequent  ratification  may 
adopt  the  policy.^  It  would  seem  by  what  fell  from  the 
Court  in  the  case  of  Stirling  v,  Yaughan,  and  on  the  prin- 
ciple that  the  law  presumes,  in  the  absence  of  anything  to 
the  contrary,  that  a  person  accepts  what  is  for  his  benefit, 
that  the  captors  in  every  case  of  legal  capture  have  an  implied 
authority  to  insure  on  behalf  of  the  Crown,  and  may,  there- 
fore, in  all  such  cases  recover  on  a  count  averring  the  interest 
to  be  in  the  King,  without  any  express  subsequent  ratification 
by  him.* 

Contrary  therefore  to  the  position  of  Lord  Mansfield  in 
the  Omoa  case,  and  in  accordance  with  the  principle  since 
established,  it  was  held  under  a  policy  on  behalf  of  certain 
French  shipowners  "  on  bounty  to  be  allowed  by  the  French 
Government  on  the  tonnage  "  of  a  South  Sea  whaler,  that 
the  expectation  of  a  bounty  from  Government  must  be 
regarded  as  a  mere  contingency,  and  was  not  an  insurable 
interest.* 

The  law  of  the  United  States  afi  to  this  subject  seems  to 
be  in  accordance  with  our  own,  that  an  insurable  interest  in 
prizes  can  be  acquired  only  by  an  actual  grant  from  the 
Government.* 


Carriers  as 
insurers. 


An  inland  carrier  by  water  may  be  regarded  at  law  as  a 
common  carrier  ^  and  have  cast  upon  him  by  the  custom  of 
the  realm  the  liabilities  of  an  insurer  in  addition  to  those  of 
carrier  as  such ;  in  such  a  case  he  has  an  insurable  interest 


^  Bonth  V.  Thompson,  13  East, 
274,  284,  285 ;  Lncena  v.  Craufnrd, 
1  Tannt.  824. 

'  Stirling  v,  Vaoghani  11  East, 
623. 

>  Bevanx  v.  Steele,  6  Bing.  N.  G. 
868. 


*  See  the  observations  of  Story,  J., 
n  the  case  of  The  Joseph,  1  Gallison, 
668 ;  1  Phillips,  Ins.  no.  320  et  seq. 

*  Who  and  what  is  a  oommon 
oarrier  by  water,  see  Maclafihlan, 
Ship.  116.117. 
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in  the  goods  committed  to  his  care  to  their  full  value.^    One 
"who  is  not  subject  to  the  custom  of  the  realm,  though  a 
carrier,  may  yet  by  contract  undertake  the  liabilities  of  an 
insurer  in  addition  to  those  of  a  carrier,  and  in  respect  of  such 
liabilities  he  has  an  insurable  interest  in  the  goods.     In  such  In  this  case 
a  case  it  is  important  for  the  carrier's  customer  to  know  that,  policy  mdis- 
without  a  duly  stamped  policy  from  the  carrier  this  contract  P«*^^^®- 
of  insurance  is  invalid  and  not  enforceable  ;^  and  that  carrier 
and  customer,  and  their  agent  or  agents,  in  issuing  or  effecting 
such  a  contract  of  insurance  without  a  stamped  policy  are 
each  of  them  liable  to  a  penalty  of  one  hundred  pounds ;  ^  and 
that  brokerage  in  such  a  case  is  not  only  an  illegal  charge, 
but  if  paid,  may  be  recovered  back.^ 


A  party  interested  in  carffo  alone  has  no  insurable  interest  MjaoellaneoiiB 

,  ,  ,     cases. 

in  the  ship ;  for  the  goods  may  arrive  safe,  though  the  ship 
be  lost,  and  rice  versd.    Hence,  where  the  owners  of  the  cargo  Owner  of 
effected  an  insurance  "on  money  expended  for  reclaiming  insurable 
ship  and  cargo,"  "the  loss  to  be  paid  in  case  the  ship  ^^^  ^ 
does  not  arrive"  at  the  port  of  destination,  it  was  held, 
that  the  assured  had  no  insurable  interest  in  the  subject 
insured  against  the  event  sought  to  be  provided  for  by  this 
policy.* 

A  bill  of  exchange  to  cover  money  borrowed  for  ship's  use  Bills  of 
in  a  foreign  country  gives  no  lien  on  a  British  ship.®    With-  ^^   *°^' 
out  such  a  lien  in  that  case  there  is  no  insurable  interest ; 
and  any  opinion  to  the  contrary  advanced  by  Gfibbs,  C.  J., 


1  Crowley  v.  Coben,  3  B.  &  Ad. 
478;  Joyce  v.  Eennard,  L.  B.,  7 
Q.  B.  78 ;  Stepbens  v.  Australasian 
Ins.  Co.,  L.  B.,  8  C.  P.  18 ;  Tate  v, 
Hyslop,  16  Q.  B.  B.  368. 

'  30  &  31  Vict.  c.  23,  ss.  7,  9,  and 
12 ;  poet.  Appendix. 

s  Ibid.  ss.  13  and  14. 

«  Ibid.  s.  16. 

^  Kulen  Kemp  v.  Yigne,  1  T.  B. 
304. 


'  It  seems  to  be  otberwise  in  re- 
spect of  a  French  sbip  by  French 
law;  Castrique  v,  Lnrie,  8  C.  B., 
N.  S.  406  ;  L.  R.,  4  H.  of  Lds.  414. 
Tbis  law  was  in  tbat  case  applied  by 
a  French  Court  to  a  British  ship,  no 
doubt  erroneously ;  but  as  the  judg- 
ment was  Ml  rem,  it  was  held  bind- 
ing on  the  Courts  of  this  country. 
The  remedy,  if  any,  was  by  appeal 
to  the  Cour  de  Cassation  in  France. 
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in  the  case  of  Tasker  v,  Soott,^  seems  to  be  an  obiter  dictum 
unnecessary  to  the  case  before  him,  in  which  the  only  question 
was  whether  the  plaintiffs  had  authority  to  insure,  so  as  to 
ooyer  the  expense  of  doing  so. 

Instead  of  borrowing  at  respondentia,  captains  engaged  in 
the  East  India  Company's  trade  had,  since  the  year  1810,^ 
practised  the  following  mode  of  raising  money  to  pay  for 
their    outward    investments: — Bills    were    drawn    for   the 
required  amount  upon  the  captain's  agents  in  India,  payable 
so  many  days  after  ship's  arrival  outwards ;  these  bills  were 
indorsed  to  the  person  making  the  required  advances  in  this 
country,  and  one  set  left  with  him ;  the  other  set,  together 
with  the  goods  consigned  to  the  captain's  agents,  was  taken 
out  in  the  ship ;  and  the  indorsee  of  the  bills  then  effected  in- 
surance on  them  for  his  own  benefit.    A  case  at  length  came 
before  the  Court  of  Common  Pleas,  in  which  the  indorsee  of 
bills  so  drawn  and  insured  sued  the  underwriter,  describing 
them  as  ''  bills  of  exchange,"  and  averring  the  total  loss  of 
ship,  goods,  and  the  set  of  bills  on  board  of  her.    Best,  C.  J., 
held,  that  upon  such  policy  the  assured  could  recover  nothing; 
the  instruments,  being  drawn  on  a  contingency,  were  not  biUs, 
but  so  much  waste  paper ;  the  plaintiffs  had  lost  nothing  by 
them,  because  they  could  have  recovered  nothing  upon  them ; 
they  had,  therefore,  no  insurable  interest,  because  they  had 
nothing  at  risk.' 


Be-iiisiir< 
anoe6. 


After  an  insurance  has  been  made,  the  imderwriter  may, 
by  the  law  and  practice  of  all  countries,*  have  the  whole 


1  Tasker  v,  Soott,  1  Marsh.  B. 
666 ;  8.  C„  6  Taunt.  233. 

'  The  practice  prior  to  that  date  is 
stated  in  the  case  of  Gregory  v. 
Christie,  3  Dong.  419. 

3  Palmer  r.  Pratt,  2  Bing.  186. 

*  Re-insnrances  are  expressly  sanc- 
tioned by  the  law  of  France,  Ord. 
Mar.  liv.  3,  t.  vi.  art.  20,  21 :  Co. 
de  Comm.,  art.  342:  of  Spain,  Co. 
Comm.,  art.  862:  of  Portugal,  art. 


1726:  of  Bussia,  Ord.  1847,  art. 
1136:  of  Sweden,  art.  10,  s.  1: 
Nolte's  Benedke,  vol.  i.  pp.  216-218, 
ed.  1861.  They  are  permitted  by 
the  German  code,  868 ;  and  so  they 
are,  but  apparently  not  much  prac- 
tised, in  the  United  States,  3  Kent, 
Comm.  278.  The  best  account  of 
them  is  to  be  found  in  1  Emerigon, 
c.  Till.  ss.  14,  16,  16,  pp.  262-261. 
The  reader  can  also  consult  3  Boulay- 
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amount  at  rifik  (or|  as  in  France,  the  whole  minus  the 
premium)  re-insuied  to  him  by  some  other  underwriter.  The 
objeot  of  this  is,  to  enable  him  to  indemnify  himself  against 
the  oonsequenoes  of  his  own  act,  whenever  he  finds  he  has 
undertaken  a  risk  on  imprudent  terms  or  boimd  himself  to  a 
greater  amount  than  he  may  be  able  to  disohafge.  If  he 
gives  a  less  premium  for  the  re-insuranoe  than  he  receives 
on  the  original  policy,  he  gains  the  difference;  he  gains 
nothing  if  he  gives  the  same  premium ;  and  suffers  a  loss, 
if  he  gives  more,  as  may  sometimes  happen,  to  cover  a 
dangerous  riak.^ 

Until  very  recently,  this  means  of  protection  for  insurers  megal  in  this 
was  illegal  by  the  law  of  this  country.  About  the  middle  of  qiUto  recently. 
last  century  this  practice  of  re-insurance,  having,  in  this 
country,  come  to  be  employed  as  a  mode  of  speculating  in  the 
rise  and  fall  of  premiums,  and  being  likely  to  be  used  as  a 
cover  for  wager  policies,  was  declared  by  the  4th  section  of 
the  19  Geo.  2,  c.  37,  unlawful  unless  the  insurer  were  insol* 
vent,  bankrupt,  or  dead.  This  was  repealed  and  re-insurances 
made  lawful  by  the  27  &  28  Vict.  c.  66,  s.  1 ;  then  both 
enactments  being  repealed  by  the  ezisting  statute,  re-insur- 
ance is  legal  in  virtue  of  the  common  law ;  and  the  law  of 
such  a  policy  is  now  the  law  of  any  other  policy,  and  to  be 
found  in  the  existing  statute,^  without  any  necessity  for  its 
appearing  to  be  a  re-insurance  on  the  face  of  it.' 

Be-insurance  is  a  contract  of  insurance  by  which  the  What  is  re- 
original  insurer  becomes  himself  assured  in  respect  of  the  same 
subject,  upon  the  same  risks,  and  under  the  same  conditions 
as  are  expressed  in  the  original  policy.^ 

Paij,  Droit  Har.  429-446;  1  Be-  that  olanae,  say  to  the  extent  of 

necke,  281-289 ;  and  3  Kent,  Gomm.  6,800/. ! 

278-280.  *  30  &  31  Viet.  c.  23,  as.  3,  4,  and 

1  What  mast  be  thought  of  the  ached.  D. 

unhappy   expedient    snggested    in  '  31  ackenziev.  Whitworth,  1  Exch. 

XJzieUi  V.  Boston  Mar.  Ins.  Co.,  16  Div.  36;  bebw,  L.  B.,  10  Ex.  142. 

Q.  B.  D.  11,  by  Lord  Eaher  as  a  By  the  19  Qeo.  2,  c.  37,  the  policy 

ahift  for  evading  the  grossly  erro-  was  required  to  express  that  it  was 

neons  decision  of  the  Lords  in  Lohre  a  re-insurance. 

9.  Aitichison,    4  App.  C.  764,  on  *  See   1  Emerigon,  o.  viii.  s.  14, 

the  sue  and  labour  clause,  by  over-  p.  262 ;  3  Boulay-Paty,  Droit  JiCar. 

inraxing  to  meet  the  expenses  under  329. 
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Evidence  to 
recover. 


Amount 
recoverable. 


Defence. 


The  contract  of  re-insurance  is  totally  distinct  from,  and 
unconnected  with,  the  original  insurance ;  the  original  assured 
has  no  kind  of  claim  against  the  re-insurer ;  the  re-assured 
remains  solely  liable  on  the  original  insurance,  and  alone  has 
any  claim  against  the  re-insurer.^ 

Hence,  supposing  the  original  insurer  to  have  become 
bankrupt,  and  the  assured  to  have  been  paid  a  small  dividend 
out  of  his  estate,  the  re-insurer  is  still  liable  to  pay  the 
whole  amount  of  the  re-insurance  to  the  trustee  of  the 
original  insurer,  without  deducting  the  dividend;  and  the 
original  assured  has  no  claim  in  respect  of  the  money  so 
paid.* 

The  re-insured  recovers  only  upon  the  same  evidence  as 
must  have  been  produced  against  himself  by  the  original 
assured.^ 

In  every  country  except  France  the  re-insured  is  allowed 
to  cover,  by  his  re-insurance,  the  whole  amount  of  the  original 
insurance,  without  deducting  therefrom  the  premiums  of  the 
original  insurance,  or  the  premium  of  the  premium.^  In 
France  the  great  authority  of  Emerigon  is  in  favour  of  this 
uniform  practice  ;^  but  Pothier,®  Valin,^  Estrangin  the  learned 
commentator  on  Pothier,^  and  Boulay-Paty,®  are  all  opposed 
to  this  view,  on  the  ground  that  the  premium  of  the  original 
insurance  having  been  already  paid  to  the  underwriter,  he 
runs  no  risk  upon  it  and  therefore  cannot  insure  it. 

The  re-insurer  is  entitled  to  make  the  some  defence  to  an 
action  brought  against  him  on  the  second  policy  as  the 
original  insurer  might  on  the  first,^^  and  that,  notwithstanding 


*  Lo  premier  contrat  BubsiBte  tel 
qu'il  a  6tA  Gon^a  sans  novation  ni  al- 
teration. La  reassurance  est  absolu- 
ment  etrang^re  h  Tassur^  primitif, 
avec  lequel  le  r6a88ureur  ne  contracte 
aucune  sorte  d'obligation ;  1  Eme- 
rigon, o.  viii.  8.  14,  p.  262. 

2  Ibid.  263. 

3  See  Gledstanes  v.  The  Rojal 
Exch.  Abs.  Co.,  34  L.  J.  (Q.  B.)  30 ; 
3  Kent,  Ckymm.  278. 

*  I  Benecke,  System  des  Assecu- 


ranz,  284 ;  1  Nolte's  Benecke,  212, 
213  ;  God.  di  Comercio,  art.  466. 

^  1  Emerigon,  c.  Tiii.  s.  14,  s.  4, 
pp.  263-266. 

'  Fothier,  d'ABSurance,  No.  36. 

^  Valin,  Conmient.  sur  l*Ord.,  No. 
3,  tit.  vi.  art.  20. 

*  Comment,  on  Fothier,  No.  36, 
p.  46,  ed.  Estrangin. 

>  3  Boulay-Paty,  Droit  Mar.  429 
et  seq. 

^0  See  aiedstanes  v.  The  Boy.  Ex. 
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the  first  insurer's  aoceptanoe  of  abandonment.  Notioe  of 
abandonment  is  held  to  be  imneoessary  under  a  policy  of 
pe-insuranoe.^ 

The  ordinary  sue  and  labour  clause,  through  a  gross  mis- 
Qonception  of  the  meaning  of  its  terms,  was  held  inapplicable 
to  the  re-insured,  where  the  persons  who  got  the  vessel  off  the 
rocls,  at  great  expense,  were  the  original  insurers,  their  factors 
and  seryants,  because,  it  was  supposed,  they  could  not  in  law 
be  deemed  to  be  the  factors  and  servants  of  the  plaintifiPs, 
the  first  re-insurers,  as  against  the  defendants,  the  second  re- 
insurers.- The  plaintiffs  therefore  recovered  the  full  sum 
re-insured  on  the  ship  in  their  favour  by  the  defendants, 
namely,  1000/.,  and  no  more,  although  the  jury  had  found 
that  an  additional  sum  of  120/.  represented  the  sum  due  on 
that  policy  under  the  sue  and  labour  clause,  if  that  clause 
had  been  applicable.  But  Lord  Esher,  M.  E.,  expressed  his 
opinion,  that  if  in*  such  a  policy,  besides  a  sum  equal  to  the 
full  value  of  the  ship,  there  had  been  included  an  additional 
sum  to  cover  the  amount  recoverable  under  the  sue  and 
labour  clause,  he  should  not  think  it  a  case  of  over- insurance.^ 

It  has  been  held  in  the  United  States  that  the  amount  of  Costs  of 
loss  recoverable  on  a  policy  of  re-insurance  includes  the  costs 
of  defence  against  the  claim  of  the  original  assured,  provided 
the  re-insurer  upon  notice  to  him  insist  on  the  action  being 
defended,  or  neglect  to  consent  to  payment  of  the  loss  with- 
out contesting  it,  and  the  original  insurer  be  justified  in 
defending  the  action.^ 


Besides  re-insurances  properly  so  called,  t.  e.  insurances  infiurmg  the 


Ajb8.  Co.,  snpra.  So  held  in  the 
United  States,  New  York  Marine 
Ins.  Co.  V,  Protection  Ins.  Co.,  1 
Story,  R.  458. 

*  Uzielli  V.  Boston  Mar.  Ids.  Co., 
15  Q.  B.  D.  11  (C.  A.) ;  Hastie  v. 
Do  Peyster,  3  Caines,  N.  T.,  190 ; 
2  Phillips,  no.  1506. 

*  UzieUi  V,  Boston  Mar.  Ins.  Co., 
snpra. 


'  Uzielli  V.  Boston  Mar.  Ins.  Co., 
15  Q.  B.  D.  11,  17.  See  post,  Pt. 
III.  c.  2,  Salvage  recoverable  under  the 
Sue  and  Labour  Clause;  and  the  oh- 
servations  there  made  on  this  deci- 
sion. 

*  Hastie  v.  De  Peyster,  3  Caines, 
N.  T.,  190;  1  Phillips,  Ins.  no. 
1129. 


106 


INSURABLE  INTEREST 


[part  I. 


Bolveiu^  of 
the  imaer- 
wiiter. 


Not  in  use  in 
England. 


InlVanoe. 


Evidence  to 
recover. 


effected  by  one  underwriter  with  another  to  seonre  himself, 
the  assured  may  also,  if  he  pleases,  insure  the  solvenqy  of 
the  underwriter  with  whom  he  haj3  effected  the  policy.  As, 
however,  this  practice  tends  greatly  to  lessen  the  profits  of 
the  voyage  by  multiplying  the  expenses,  it  will  not  frequently 
be  resorted  to  in  any  country,  and  appears  never  to  have 
been  in  use  in  our  own,  though  it  was  not  in  terms  prohi- 
bited by  the  statute  19  Geo.  2,  c.  37,  nor  would  be  illegal  at 
common  law.^  The  real  reasons  of  the  non-existence  of 
the  practice  in  this  country  appear  to  be,  as  Mr.  TVfarshall 
suggests,  that  a  double  insurance  would  better  answer  the 
end  proposed;^  or  else,  as  Mr.  Benecke  thinks,  that  the 
same  object  is  attained  by  the  employment  of  brokers  on  a 
commission  del  credere,  which  involves  a  guarantie  of  the 
imderwriter's  solvency.^ 

The  Ordonnance  de  la  Marine^  expressly  authorized  the 
assured  to  insure  ^'the  solvency  of  his  insurers;"  the  Code 
de  Commerce  omits  all  mention  of  this  species  of  insurance,^ 
from  which,  says  Boulay-Paty,  it  is  not  to  be  inferred  that 
the  Code  prohibits  it,  but  rather  regards  it  afi  too  clearly 
a  matter  of  right  to  require  any  specific  authorization.®  The 
same  learned  author,  however,  admits  that  the  practice  is 
scarcely  ever  resorted  to  in  France;  and  he  considers  that 
it  ought  never  to  be  adopted,  except  in  cases  where  the 
solvency  of  the  underwriters  is  exceedingly  doubtful.' 

In  order  to  recover  upon  such  an  insurance  the  first  insurer 
must  be  in  default  by  a  legal  demand  made  upon  him,  but 
the  better  opinion  of  the  French  jurists  seems  to  be  that  he 
need  not  also  be  sued  to  judgment  and  execution.^ 


^  2  Park,  Ins.  699,  seems  to  tliink 
that  it  would  be  void  as  a  wager 
polioj  under  the  statute;  but  I 
agree  with  Mr.  Benecke  that  it 
would  be  difficult  to  discover  any 
satififactory  ground  for  this  opinion. 
Des  Assecuranz,  o.  ii.  s.  4,  torn.  i. 
pp.  286,  287. 

3  Marshall,  Ins.  139. 


'  Benecke,  ubi  supra.  See  also  3 
Boulaj-Patj,  Droit  Mar.  445,  446. 

*  Liv.  3,  t.  vi.  art.  20. 

^  Code  de  Commerce,  art.  342. 

«  3  Boulay-Paty,  439,  440. 

'  Boulay-Paty,  Comment,  on  Eme- 
rigon,  vol.  i.  p.  259. 

^  1  Emerigon,  c.  viii.  sect.  15,  p. 
258;   3   Boulay-Paty,   Droit   Mar. 
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The  assured  may  also  effect  a  new  insoranoe  in  consequenoe  Kew-asBoring 
of  the  insolvency  of  the  underwriter  during  the  continuance  vency^ " 
of  the  risk ;  for  this,  though  incorrectly  called  a  re-insurance,  ™^derwriter. 
is  not  such  a  re*insurance  as  alone  was  contemplated  by  the 
repealed  provision  of  the  19  Geo.  2,  c.  37,  s.  4, — ^viz.,  **a 
contract  made  by  the  imderwriter  to  secure  himself."^ 

The  Assignees  both  of  the  insurable  interest  of  the  assured  The  Ab- 
and  of  his  policy  in  respect  of  the  same,  are  effectually  pro-  insurable 
tected  by  such  policy  in  respect  of  the  interest  so  assigned.  of^STp^SOT- 
This  is  in  virtue  of  the  language  of  the  instrument  itself,  and  t^^ereon. 
the  custom  of  merchants,  now  recognized  by  statute.^    The 
blanks  in  the  common  printed  forms  are  generally  filled  up 
with  the  names  either  of  the  assured  himself,  or,  as  is  the 
case  in  the  very  great  majority  of  instances,  of  the  insurance 
agent  by  whose  instrumentality  the  policy  is  actually  effected. 
In  the  latter  case,  the  clause  is,  '^A.  B.  and  Co.,  as  well 
in  their  own  names  as  for  and  in  the  name  and  names  of 
all  and  every  other  person  or  persons  to  whom  the  same  doth, 
may,  or  shall  appertain  in  part  or  in  all,  do  make  assurance 
and  cause  themselves  and  them,  and  every  of  them  to  be 
insured,"  &c. 

A  practice  appears  to  have  sprung  up  in  this  country  in 
the  middle  of  last  century  of  effecting  policies  in  blank,  i.  e.^ 
without  inserting  the  names  either  of  the  party  for  whom  or 
by  whom  they  were  effected.'  In  consequence  of  complaints  26  Geo.  3, 
on  the  part  of  the  underwriters,  an  Act  was  passed  in  the 
year  1784,*  directing  that  the  name  of  the  person  inter- 
ested, or  of  his  agent,  should  in  all  cases  be  inserted  in  the 
policy. 

The  provisions  of  this  Act  appear  to  have  been  founded  on 
a  misconception  of  the  real  nature  of  the  grievance;  what 

441;  contra,   Pothier,  d* Assurance,  p.  114. 

no.  33 ;  and  Valin,  Eur  I'Ord.,  liv.  3,  ^  p^ay  ff,  Edie,  1  T.  Rep.  313 ;  see 

tit.  yi.  art.  20.  also  the  judgment  of  Buller,  J.,  in 

1  Per  Lord  Mansfield  in  Davis  r.  Wolff  r.  Homcastle,  IB.  &  P.  316, 

Gildart,  see  Park  on  Ins.  602.  321. 

<  31  &  32  Vict.  c.  86,  see  post,  *  26  Geo.  3,  c.  44. 
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the  underwriters  really  wanted  was  merely  to  know  the  name 
of  some  one  concerned  in  effecting  the  policy,  no  matter 
whether  principal  or  agent,  to  whom  they  could  look  as  a 
responsible  debtor.  What  the  Legislature  appears  to  have 
aimed  at  was,  as  far  as  possible,  to  compel  a  disclosure  of  the 
name  of  the  person  really  interested  as  principal.  And  the 
Courts  accordingly  interpreted  the  Act  strictly. 

Very  soon  after  it  was  passed  an  underwriter  took  ad- 
vantage of  it  to  evade  his  contract,  on  the  ground  that  the 
agent's  name  was  not  inserted,  eo  nomine^  as  agent  ;^  and 
another  policy  was  held  void  under  the  same  law,  because  the 
names  of  all  the  parties  interested  were  not  inserted  therein.^ 
This  was  evidently  going  too  far ;  another  statute,  therefore, 
was  passed  in  the  year  1787,^  which  still  remains  the  law  of 
the  land. 
28  Geo.  3,  This  Act  provides  that  no  policy  shall  be  effected  without 

first  inserting  therein  '*  the  name  or  names,  or  the  usual  style 
and  firm  of  dealing,"  either — 1st,  of  "one  or  more  of  the 
persons  interested ; "  or,  2nd,  of  the  "  consignor  or  consignee 
of  the  property  to  be  insured ; "  or,  3rd,  of  the  "  persons 
resident  in  Great  Britain  who  shall  receive  the  order  for 
and  effect  the  policy ; "  or,  4th,  of  the  "  person  who  shall 
give  the  order  to  the  agent  immediately  employed  to  effect 
it." 
Construction  The  Couits  of  Law,  giving  this  Act  the  most  liberal  con- 
statute.  struction,  have  held, — 1,  that  the  general  agents  to  whom  a 

foreign  merchant  had  sent  the  bill  of  lading  and  also  bill  of 
exchange  drawn  on  them,  had  a  right  in  their  own  names  to 
effect  an  insurance  on  the  goods,  and  to  recover  as  "con- 
signees," within  the  meaning  of  the  Act,  alleging  that  they 
had  effected  the  policy  as  agents  for  the  foreign  merchant, 
and  averring  the  interest  to  be  in  him ; — ?,  that  in  conse- 
quence of  the  subsequent  ratification  of  the  insurance  by  their 
principal  they  might  recover  as  "persons  receiving  the  order 


1  Pray  r.  Edie,  1  T.  Rep.  313.  16 ;  Cox  r.  Parry,  1  T.  Rep.  464. 

*  Wilton  r.  Reatson,  1  Park,  Ins.  '  28  Geo.  3,  c.  66;  poet,  Appendix. 
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to  eSeot  the  insoranod  "  within  the  meaning  of  the  Act ; — 3, 
that  as  the  plaintiffs  had  employed  the  broker  to  effect  the 
policy,  they  might  recover  under  the  same  count,  as  "  persons 
giving  the  order  to  make  the  insurance,"  within  the  meaning 
of  the  Act ; — ^and  4,  that  as  they  had  accepted  and  paid  a  bill 
drawn  by  their  principal  upon  them  on  the  security  of  the 
bills  of  lading,  they  were  ^'  parties  interested,"  and  to  that 
extent  entitled  to  recover  on  the  second  count  of  the  declara- 
tion, averring  the  interest  to  be  in  them,  and  the  policy  to 
be  on  their  own  accoimt.^ 

It  is  not  necessary  to  add  the  word  "  agent "  or  any  other 
description  to  the  name  of  the  broker  in  the  policy  itself ;  ^ 
moreover,  an  agent  for  a  limited  purpose  is  as  much  within 
the  Act  as  a  general  agent.^  Where  the  policy  was  in  the 
names  of  the  parties  really  interested,  but  named  them  merely 
as  the  '^  trustees  of  Messrs.  A.B.  &  Co.,"  this  was  considered 
as  an  insertion  ^'  of  their  usual  style  and  firm  of  dealing " 
imder  the  Act.* 

As  an  instance  of  ratification,  the  following  case  is  cited.  Hagedom  v, 
A  policy  made  in  London  through  a  broker,  by  orders  of  ^®^^^- 
Hagedom,  in  the  usual  form,  «  as  well  in  his  own  name  as 
for  and  in  the  name  and  names  of  all  whom  it  may  con- 
cern," was  effected  for  Schrceder,  a  foreign  merchant,  who 
had  given  him  no  previous  authority  for  that  purpose,  and 
who  did  not  do  any  act  to  adopt  the  policy  till  nearly  two 
years  after  it  was  effected ;  and  then,  long  after  the  loss  had 
occurred,  he  wrote  to  Hagedom  ^*  hoping  "  that  he  had  settled 
the  loss  with  the  imderwriters  on  the  policy  in  question ; — 
such  adoption  was  held  by  Lord  EUenborough  and  the  rest 
of  the  Court  to  be  equivalent  to  a  previous  authority  to 
insure.* 

*  Wolff  r.  Homcastle,  1  B.  &  P.  ^  Hagedom  v.  OliTerson,  2  H.  & 
81 6.  See  the  diaoiusion  in  Ebsworth  Sel.  479,  decided  the  year  after  Bell  v, 
V.  Alliance  Har.  Ins.  Co.,  L.  B.,  8  Janson,  1  H.  &Sel.  203,  in  which  the 
C.  P.  696 ;  and  ante,  p.  79,  note  2.  same  learned  judge  had  thrown  doubt 

'  De  Vignier  v.  SwanBon,  1  B.  &  upon  the  principle  here  acted  upon, 

P.  846,  n.  whether  it  was  sufficient  under  the 

3  BeU  V,  Gilson,  1  B.  &  P.  846.  statute. 

*  Hibbert  v.  Martin,  I  Camp.  638. 
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Who  are 
ooyeredby 
this  clause. 


The  inieniion 
of  the  parhr 
direoting  the 
insurance  to 
be  effected  is 
the  test. 


Of  ooiirse,  ratification  of  what  has  previously  been  done 
implies  knowledge  of  it.  But  the  party  for  whom  the  in- 
surance was  intended  cannot  be  presumed,  merely  from  any 
after  authority  to  insure,  to  have  adopted  the  previous 
insurance,  unless  it  be  also  proved  that  at  the  time  of  giving 
such  authority  he  knew  as  a  fact  that  the  prior  insurance 
had  been  made.  This  is  so  plain  a  principle  that  it  requires 
no  authority  to  enforce ;  yet  it  is  all  that  was  really  decided 
in  the  case  of  Bell  r.  Janson.^ 

Such,  then,  having  been  the  wise  latitude  of  the  interpre- 
tation adopted  by  the  Courts,  the  statute  has  been  reduced 
to  a  mere  prohibition  against  policies  in  blank. 

Questions  have  been  raised  as  to  the  parties  who  may  avail 
themselves  of  the  very  broad  and  comprehensive  terms  of  this 
clause.  In  the  first  place,  it  is  clear  they  must  be  persons 
who  may  lawfully  be  insured.  In  the  next  place,  they  must 
be  persons  who,  at  some  time  or  other  during  the  risk,  have 
an  insurable  interest  in  the  property,  the  original  parties 
and  their  assignees.  Beyond  this  it  must  be  shown,  that 
the  person  giving  the  order  to  effect  the  insurance  either 
intended  it  for  their  benefit,  or,  at  all  events,  did  not  intend 
it  exclusively  for  the  benefit  of  others,  having  a  conflicting 
or  inconsistent  interest,  but  that  it  was  meant  to  apply 
generally,  so  afi  to  cover  the  interest  of  those  who  should 
ultimately  appear  concerned ;  if  this  be  shown,  a  subsequent 
adoption  of  the  policy  by  the  parties  so  intended  to  be  insured, 
or  so  appearing  ultimately  concerned  in  interest,  wiU  be  held 
equivalent  to  a  previous  order,  and  entitle  them,  under  the 
words  of  the  general  clause,  to  avail  themselves  of  the  benefit 
of  the  insurance. 

The  intention,  at  the  time,  of  the  party  who  directs  the 
insurance  to  be  effected,  is  the  great  point  to  be  ascertained 
in  determining  whose  interests  the  policy  can  be  applied  to 
protect ;  and  this  point  is  to  be  ascertained  by  the  verdict  of 
a  jury  on  the  evidence  adduced  in  the  cause.^ 


1  r  M.  &  Sel.  20^. 

3  Qrant  v.  HiU,  A  Taunt.  380 ; 


Irving  V.  Bidiaidson,  2  B.  &  Ad. 
193. 
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Where  the  intentioii  of  the  party  direoting  the  insuranoe 
is  to  embrace  the  interests  of  any  person  whatever  who  may 
ultimately  appear  to  be  oonoemed,  there  can  be  no  doubt 
that  any  person  coming  within  that  category,  who  subse- 
quently chooses  to  adopt  the  policy,  may  obtain  the  benefit 
of  it.  Thus,  where  a  prize  agent  abroad,  who  at  the  time  Routh  v. 
did  not  know  to  whom  the  prize  would  ultimately  pass, 
wrote  directions  to  this  country  for  the  insurance  to  be  made 
for  the  benefit  of  those  concerned,  and  it  ultimately  turned 
out  that  the  Crown  had  an  insurable  interest,  and  had 
adopted  the  insurance  by  an  Order  in  Council,  it  was  held 
that  the  nominal  plaintiffs  might  recover  in  an  action  on  the 
poKcy  averring  interest  in  the  Crown  alone.^  In  a  former 
action  on  the  same  policy,  it  haying  been  stated  as  a  fact, 
in  the  special  case  oh  which  the  argument  proceeded,  that 
the  policy  had  been  in  reality  effected  on  account  of  the 
captors,  the  plaintiffs  failed,  because  the  Court  were  of 
opinion  that  the  captors  had  no  insurable  interest,  and  they 
considered  themselves  precluded,  by  the  statement  in  the 
special  case,  from  applying  the  benefit  of  the  policy  to  any 
other  parties  than  those  for  whom  alone  it  was  found  to  have 
been  effected.^ 

So  where  a  party  had  insured  3700/.  on  a  ship  in  which  Imng  p. 
he  was  interested  only  as  mortgagee  to  the  extent  of  900/., 
Lord  Tenterden  left  it  to  the  jury  to  say,  on  the  evidence, 
whether  they  thought  he  intended  by  the  insurance  to  cover 
his  own  interest  only,  as  mortgagee,  or  that  also  of  the  mort- 
gagor. The  jury  having  found  that  he  meant  only  to  insure 
his  own  interest,  the  Court  would  not  permit  the  policy  to 
be  extended,  by  virtue  of  the  general  clause,  so  as  to  cover 
the  interest  of  the  mortgagor.^ 

On  the  contrary,  where  an  insurance  agent,  being  unable 
to  effect  such  a  policy  as  the  plaintiff  required,  indorsed  the 
risk  on  his  own  general  policy,  it  was  held  that  the  plaintiff 

1  Bonth  V,  Thompson,   13  East,  ^  Irying  v.  BidharcUoxi,  2  B.  &  Ad. 

274.  193. 

*  Ibid.  11  East,  428. 
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could  not  recover  under  it,  as  it  had  not  been  effected  on  his 
behalf y  or  even  adopted  by  him  as  his  after  the  indorsement 
had  been  made ;  the  plaintiff  was  no  party  to  the  contract, 
and  consequently  could  not  put  it  in  suit.^ 

The  true  rule,  then,  would  appear  to  be,  that  any  party  to 
whom  an  interest  in  the  property  insured  "doth,  may,  or 
shall  appertain,''  at  any  time  during  the  pendency  of  the 
risk,  may,  under  the  general  words,  by  subsequent  adoption, 
take  advantage  of  the  policy  to  protect  such  interest,  unless 
it  appears  from  extrinsic  evidence  that  the  person  directing 
the  policy  to  be  effected  intended  at  the  time  so  to  confine 
the  insurance  as  not  to  embrace  such  interest. 


Assignment 
of  sea  poli- 
cies. 


We  have  already  said  that  an  assignee  in  order  to  recover 
on  a  policy  must  be  assignee  not  only  of  the  insurable 
interest  covered  by  it,  but  also  of  the  policy  by  which  it  is 
covered.  A  sea  policy  in  its  ordinary  form,  is  not  an  incident 
of  the  property  insured,  so  as  to  follow  its  transmission  from 
hand  to  hand  during  the  continuance  of  the  risks ;  the  pur- 
chaser of  the  property  insured  does  not,  by  the  simple  fact  of 
such  purchase,  and  without  more,  entitle  himself  also  to  the 
protection  of  the  policy.  The  contract  of  insurance  is  a 
personal  contract  on  the  part  of  the  underwriter  to  indemnify 
the  party  originally  insured  against  the  consequences  of  the 
perils  insured  against ;  it  is  not  a  contract  to  indemnify  any 
one  whatever  who  may  become  interested  in  the  subject  in- 
sured during  the  continuance  of  the  risks.  In  order  to  entitle 
the  purchaser  of  the  insured  property  to  the  substantial 
benefit  of  the  insurance,  there  must  have  been  an  assignment 
to  him  of  the  policy  by  the  party  originally  insured,  or,  at 
all  events,  an  agreement  to  assign  it,^  or  what  in  effect  is 
probably  the  same  thing,  to  hold  it  for  the  benefit  of  the 
purchaser. 


»  "Watson  V.   Swann,    11   C.    B., 
N.  S.  766 ;  31  L.  J.  (C.  P.)  210. 
s  The  remedy  is  entirely  at  law, 


and  not  in  equity;  De  Qhetoff  v, 
London  Ass.  Co.,  4  Brown's  Pari. 
Cases,  436,  Tomlin's  ed. 
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A  valid  assignment  before  loss  supposes  the  co-existence  of  Conditions  of 

J 1  1  .  ,  .  •  valid  assign- 

three  things  at  the  time  of  assignment: — (1)  an  assignable  ment before 

interest  within  the  meaning  of  the  policy  in  the  assignor :   ^^' 
(2)  the  continuance  of  the  risk  insured  in  the  policy  ;  (3)  an 
insurable  interest  in  the  subject  matter  of  the  policy  vested 
in  the  assignee  and  exposed  to  the  perils  during  the  risk  in 
the  policy. 

A  cargo  of  linseed  was  insured  from  Constantinople  to  a 
port  of  call  and  discharge  in  the  United  Kingdom  to  be 
named,  including  all  risk  of  craft  or  lighters  to  and  from 
the  brig,  each  lighter  to  be  considered  as  if  separately  insured. 
Whilst  it  was  on  the  voyage  the  cargo  was  sold  in  London  to 
the  plaintiffs  on  the  following  terms: — To  be  delivered  at 
destined  port  in  sound  merchantable  condition,  and  paid  for 
in  fourteen  days  from  being  ready  for  delivery  by  cash,  less 
2  J  per  cent,  discount,  or  on  seller's  option  on  handing  ship- 
ping documents,  less  5  per  cent.  The  vessel  to  go  to  any 
safe  floating  port  in  the  United  Kingdom.  A  safe  floating 
port  was  named.  The  ship  had  arrived  there  in  February, 
and  the  cargo  was  being  landed  in  public  lighters  employed 
by  the  plaintiffs,  when  one  of  the  lighters  with  her  cargo  on 
board  was  sunk,  and  would  have  been  a  loss  within  the 
meaning  of  the  risk  in  the  policy.  The  policy  was  assigned 
to  the  plaintiffs  in  the  following  June,  and  the  assignment 
indorsed  on  it  in  the  following  October.  The  plaintiffs  sued 
on  it  in  their  own  names,  but  did  not  recover,  because  at  the 
time  of  the  assignment  the  assignor  had  no  assignable 
interest,  the  same  having  ceased  by  delivery  of  the  goods  into 
the  plaintiffs'  lighter.  Until  such  delivery  the  plaintiffs  were 
incapable  of  an  assignment  of  the  policy,  since  the  risk  by  the 
terms  of  the  sale  note  continued  to  be  on  the  vendors  until 
then,  and  the  same  terms  negatived  any  agreement  to  assign 
the  policy  to  them,  which  might  otherwise  have  kept  it  alive 
for  their  benefit  when  they  had  become  capable  of  an 
assignment.^ 

^  North  of  England  Oil  Cake  Co.  r.  Archangel  Maritime  Ins.  Co.,  L.  R., 
10  Q.  B.  249. 

M.  I 
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Assignee 
may  sue  in 
his  own  name, 
or  in  that  of 
another. 


Mode  and 
form  of 
asaignment. 


In  case  the  policy  be  assigned  to  the  person  entitled 
to  the  property  thereby  insured,  such  assignee  may  now, 
by  statute,  sue  on  the  policy  in  his  own  name ;  ^  and  after  a 
loss  has  occurred,  an  assignment  of  the  policy  merely  vests 
in  the  assignee  a  right  under  the  statute  to  sue  in  his  own 
name  for  the  loss.^  He  may  still,  as  formerly,  sue  in  the 
name  of  the  assignor,^  or  of  the  brokers  named  in  it  as 
effecting  the  policy.  In  this  case,  he  sues  subject  to  all 
rights  of  defence  that  may  be  set  up  against  the  nominal 
plaintiff;^  and  so  now,  when  he  sues  in  his  own  name  by 
virtue  of  the  statute,  he  does  so  subject  to  those  same  rights, 
they  being  expressly  preserved  by  it  to  the  defendant.^ 

Assignment  of  a  policy  of  marine  insurance  has  been 
hitherto  made  either  by  writing  indorsed  on  the  policy,  or 
by  delivery  merely  of  the  policy  with  intention  to  assign  it. 


»  81  &  32  Vict.  0.  86,  e.  1. 

'  Lloyd  V,  Flemingi  and  Lloyd  v, 
Spence,  L.  R.,  7  Q.  B.  299. 

'  Sparkes  v,  Marshall,  2  Biog.  K. 
C.  761 ;  Gibson  v.  Winter,  6  B.  & 
Ad.  96. 

*  If  inequitable  defences,  sach  as  a 
release  by  the  nominal  plaintiff  after 
assignment,  bo  set  up,  either  the 
plaintiff  may  set  out  the  true  facts 
by  way  of  reply;  De  Pothonier  v. 
De  Mattos,  £.  B.  &  E.  461 ;  LyaU 
V.  Edwards,  6  H.  &  N.  337 ;  or  the 
Court  will  interfere  upon  motion  to 
protect  the  rights  of  the  parties; 
Gibson  v.  Winter,  6  B.  &  Ad.  96, 
and  cases  cited  in  the  judgment; 
Baucrman  v.  Radenius,  2  Smith's 
L.  C. 

«  31&32Vict.c.86,s.  1.  "When- 
ever a  policy  of  insurance  on  any  ship, 
or  on  any  goods  in  any  ship,  or  on  any 
freight,  has  been  assigned  so  as  to 
pass  the  beneficial  interest  in  such 
policy  to  any  person  entitled  to  tho 
property  thereby  insured,  the  assignee 
of  such  policy  shall  be  entitled  to  sue 
theroon  in  his  own  name ;  and  tho 


defendant  in  any  action  shall  be  en- 
titled to  make  any  defence  which  he 
would  have  been  entitled  to  make  if 
the  said  action  had  been  brought  in 
the  name  of  the  person  by  whom  or 
for  whose  account  the  policy  sued 
upon  was  effected."  The  insurer 
cannot  maintain  a  right  to  set  off  a 
debt  due  to  him  from  the  assignor  of 
the  poUcy,  because  no  such  right  of 
set  off  against  an  unliquidated  claim 
is  given  by  the  Statutes  of  Set  Off, 
and  this  statute  affecting  procedure 
only,  does  not  alter  the  law  of  set 
off;  Pellas  v.  Neptune  Mar.  Ins. 
Co.,  6  C.  P.  D.  34  (C.  A.). 

The  Judicature  Act,  1873  (36  &  37 
Vict.  c.  66,  s.  25,  sub-sect.  6),  making 
choses  in  action  assignable  with  a 
complete  transfer  of  remedies  to  the 
assignee,  does  it  with  this  reserva- 
tion— *' Subject  to  all  equities  whidi 
would  have  been  entitled  to  priority 
over  the  right  of  the  assignee." 
Notice  of  the  assignment  is  required 
by  this  Act,  which  is  not  necessary 
under  the  31  &  32  Vict.  c.  86. 
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The  recent  statute,  whilst  giving  a  form  of  assignment, 
neither  requires  that  form  to  be  followed,  nor  makes  in- 
dorsement imperative,  not  even  as  a  condition  of  taking 
advantage  of  its  provisions.^ 

When  the  assignment  is  made  by  indorsement,  this  may  Time  oi  in- 
be  put  upon  the  back  of  the  instrument,  either  at  the  time 
of  the  transfer  of  the  property  insured,  or  at  any  other  time 
between  the  making  of  the  policy  and  the  bringing  of  the 
action.* 

An  absolute  sale  and  transfer  by  the  party  originally  RigMaof 
insured  of  all  his  interest  in  the  insured  property  before  the  asBignment  of 
loss,  incapacitates  him,  or  the  party  who  has  effected  the  ^terest™^^^ 
insurance  for  him,  from  recovering  on  the  policy  on  his 
account ;  nor  can  he,  or  the  party  who  has  so  efPected  the 
policy,   sue   thereon    as  trustee   for   the   purchaser    unless 
there  have  been  either  an  assignment  of   the  policy,   or 
something  which  the   Courts  will    consider    as   equivalent 
thereto,  or  evidence  of  an  agreement  between  the  vendor 
and  vendee  that  the  policy  should  be  kept  alive  for  the 
benefit  of  the  latter."* 

Thus,  where  a  part  owner  of  a  ship,  after  insurance  and  Powles  f . 
before  loss,  had  by  bill  of  sale  absolutely  transferred  his 


»  31  &  32  Vict.  c.  86,  b.  2.  "It 
Bhall  be  lawful  to  make  any  assign- 
ment of  a  policy  of  insurance,  by  in- 
dorsement on  the  poUcy  in  the  words, 
or  to  the  effect  set  forth  in  the 
Schedule  hereto." 

Schedule.  FormofAuignment.  I, 
A.  B.,  of  &c.,  do  hereby  assign  unto 
C.  D.  &c.,  his  executors,  administra- 
tors, and  assigns,  the  within  policy 
of  Assurance  on  the  Ship,  Freight, 
and  the  Goods  therein  carried  [or  on 
Ship,  w  Freight,  or  Goods,  as  the  ease 
may  be"]. 

In  witness  whereof,  &c. 

^  In  Sparkes  v,  Marshall,  2  Bing. 
K.  G.  761,  the  assignment  was  not 
made  till  sereral  months  after  the 
loss  was  known.  "We  are  not  a  ware,*' 


says  Tindal,  G.  J.,  ''of  any  principle 
on  which  a  change  in  the  interest 
after  the  poUcy  is  effected,  much  less 
after  the  loss  has  happened,  can  be 
set  up  as  an  answer  by  the  under- 
writers against  a  claim  for  such  loss, ' ' 
i.  e.y  where  there  has  been  an  assign- 
ment of  the  policy. 

The  loss  was  generaUy  believed  in 
December,  1831,  the  transfer  was 
made  in  April,  1832.  See  the  obser- 
Tations  of  Lord  Abinger,  1 1  M.  &  W. 
10,  12. 

3  Hibbert  r.  Carter,  1  T.  R.  745 ; 
Delaney  r.  Stoddart,  ibid.  22 ;  Powles 
V,  Innes,  11  M.  &  W.  10 ;  North  of 
England  Oil  Cake  Co.  r.  Archangel, 
Maritime  Ids.  Co.,  L.  R.,  10  Q.  B. 
249 ;  stated  ant^,  p.  113. 
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share  to  a  third  party  who  was  an  entire  stranger  to  the 
insurance,  it  was  held  that  the  plaintiffs,  who  had  effected 
the  policy  under  his  directions,  could  neither  recover  as  his 
agents  under  a  count  averring  interest  in  him— for  he  had 
no  interest  left  at  the  time  of  loss— nor  as  trustees  for  the 
purchaser  of  his  share,  because  there  were  no  facts  stated  in 
the  case  to  warrant  the  inference  that  the  policy  had  been 
handed  over  with  the  bill  of  sale,  or  that  there  had  been  an 
order  on  the  broker  to  hand  it  over,  or  any  agreement  that 
the  policy  should  be  kept  alive  for  the  purchaser's  benefit.^ 

Nothing  short  of  an  absolute  transfer,  however,  of  the  in- 
sured property  will  preclude  the  party  originally  insured  from 
recovering  on  the  policy,  for  the  benefit  of  the  transferee,  even 
where  there  has  been  no  assignment  of  the  policy,  and  nothing 
that  amounts  to  it. 

A  mere  pledge  of  the  bill  of  lading  as  a  collateral  security, 
does  not  divest  the  assured  of  his  insurable  interest  in  the 
Hibbert  v,  property.  Ker,  having  consigned  a  cargo  of  produce  to  this 
country,  and  directed  an  insurance  to  be  made  thereon  by  the 
plaintiffs,  his  correspondents  in  London,  subsequently,  but 
before  the  policy  was  actually  effected,  assigned  the  bill  of 
lading  over  to  Dellprat :  there  the  Court  of  King's  Bench,  on 
the  assumption  that  the  whole  property  passed  by  indorse- 
ment of  the  bill  of  lading,  held  that  the  plaintiffs  could  not 
recover  on  the  policy;— not  as  agents  for  Ker,  who  had 
passed  away  all  his  interest  before  the  policy  was  effected,  nor 
as  trustees  for  Dellprat,  to  whom  there  had  been  no  transfer, 
or,  even  if  it  had  been  valid,  agreement  to  transfer  it.  Subse- 
quently, however,  on  affidavits  that  Ker  had  no  intention  to 
pass  the  property  by  indorsement  of  the  bill  of  lading,  but 
only  to  bind  it  to  the  extent  of  the  net  proceeds,  as  a  security 
for  Dellprat's  debt,  which  debt  had  since  been  paid  on  Ker's 
behalf,  a  new  trial  was  granted,  and  on  the  second  trial,  the 
facts  appearing  to  be  so,  the  plaintiffs  had  a  verdict  for  the 
whole  amount  of  the  loss.' 

^  Powles  I'.  InneSy  11  M.  &  W.  10.      aco.  Allston  r.  Campbell,  4  Brown's 
2  Hibbert  r.  Carter,  1  T.  R.  745 ;       P.  C.  476,  TomUn'e  ed. 
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If  the  person  directed  to  insure  has  neglected,  contrary  to  Assignor's 
his  duty,  to  do  so,  and  meanwhile  there  is  an  absolute  transfer  action  for 
of  the  property,  and  subsequently  a  loss,  the  principal,  who  ^^  ^ 
has  directed  a  transfer  also  of  his  right  under  the  supposed 
policy,  may  sue,  for  this  neglect  to  insure,  as  trustee  for  the 
transferee.^ 

Unless  the  policy  (as  is  the  case  in  several  States  of  the  Consent  of 
American  Union)  imposes  such  a  condition,  the  consent  of  the  neoessarj. 
underwriter  is  never  necessary  to  the  validity  of  an  assign- 
ment of  it.2 

Where  a  policy  is  assigned  to  the  purchaser  of  the  insured  The  London 
property,  it  is  usual  to  indorse  on  it  a  memorandum  to  the  ditions. 
effect  that  "  the  interest  in  this  policy  is  transferred  "  to  the 
purchaser.  When  a  floating  cargo  (*.  e.,  a  cargo  at  sea)  is 
sold  in  London,  it  is  generally  on  what  are  called  "  The 
London  Floating  Conditions,"  which  comprise  the  delivery 
over  to  the  purchaser  for  his  benefit  of  the  policies  which 
have  been  effected  on  the  cargo,  the  understanding  being 
that  it  is  insured  to  the  full  value,  the  price  paid  being  all 
the  higher  to  include  the  amount  paid  by  the  vendor  for 
insurance.  If  upon  such  a  transaction  it  be  objected  by  the 
buyer  that  the  vendor  has  not  performed  the  conditions  of 
the  contract  in  consequence  of  delivering  over  policies  appa- 
rently short  of  the  full  value  of  the  cargo,  the  question  is  one 
depending  so  much  upon  fact  that  it  ought  to  go  to  the 


'  Ddaney  r.  Stcddart,  1  T.  E.  22. 

'  In  Sparkes  v,  Harshall,  2  Bing. 
N.  G.  761,  it  was  fcund  as  a  fact  that 
the  defendants  did  not  assent  to  the 
transfer  of  the  property  or  to  the 
assignment  of  the  policy.  This 
practice  of  merchants  with  regard  to 
marine  policies  accounts  for  the  ab- 
sence from  the  31  &  32  Vict.  c.  86| 
of  any  such  provision  as  is  to  be 
found  in  the  Judicature  Act,  1873, 
requiring  notice  to  be  given  of  the 
assignment  of  the  chose  in  action. 
See    ante,    p.    114,    note  6.     The 


Boston  (XJ.  S.)  policy  contains  a 
clause  ''that  an  assignment  shall 
avoid  the  policy  without  the  previous 
consent  in  writing  of  the  assurers ; " 
Duer,  vol.  ii.  pp.  62,  63 :  the  Phila- 
delphia policy,  "  that  no  assignments 
shall  bo  valid  unless  the  premium  be 
first  paid  or  secured  to  the  satisfaction 
of  the  underwriters  ;  **  ibid,  pp.  68, 
69.  By  the  usage  in  Boston,  if  the 
insurers  consent  to  the  assignment, 
the  assignee  is  entitled  to  exactly  the 
same  extent  of  indemnity  as  the 
party  originally  insured. 
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jury.^  But  where  a  cargo  of  wheat,  still  afloat,  was  sold  at 
a  depreciated  price,  and  the  vendor  indorsed  over  the  policy 
for  so  much  only  as  would  cover  the  depreciated  price,  being 
part  merely  of  the  sum  insured  in  a  valued  policy,  it  was 
held,  as  a  matter  of  construction  on  the  bought  note  taken 
in  connection  with  the  existence  of  the  policy  at  the  time  of 
the  contract,  that  the  buyer  was  entitled  to  the  policy  for 
the  full  sum  at  which  the  wheat  was  originally  insured 
under  it.* 


Of  oo-exifii-  It  is  in  this  place,  following  closely  after  those  paragraphs 
interesta,  and  ^^  which  we  have  been  considering  the  right  to  insure  cor- 
"oUwes^^*     relative  or  co-existing  interests  in  the  same  subject,  that  we 

ought  to  advert  to  an  opinion  formed  under  what  seems  to 

be  mistaken  for  the  sanction  of  high  judicial  authority,  as  to 
the  sum  recoverable  upon  each  of  such  policies  irrespectively 
and  independently  of  the  other.  For  instance,  a  mortgagor 
and  mortgagee  of  the  same  ship  may  each  effect  an  insurance 
on  the  vessel,  and,  if  he  pleases,  each  may  cover  the  vessel  to 
her  full  value.  The  sum  recoverable  under  each  seems  to  be 
such  an  amount  as,  when  added  to  the  other,  would  equal 
the  full  value  of  the  vessel,  or  equal  their  aggregate  interest 
not  exceeding  such  full  value.  But  the  other  opinion  is,  that 
the  aggregate  amount  recoverable  under  both  policies  may 
exceed  or  even  double  the  value  of  the  ship;^  and  this 
opinion  is  advanced  under  colour  of  the  following  statement 
of  a  case  in  the  books : — 

"Goods*  were  shipped  by  Meybohm  of  Petersburg  to 
Amyand  of  London  on  an  agreement  that  the  proceeds 
should  be  applied  in  satisfaction  of  a  balance  due  to  the 
latter.  Meybohm  assigned  the  bill  of  lading  to  Tamesz 
of  Petersburg,  to  apply  the  proceeds  in  satisfaction  of  a 

1  Tamvaco  r.  Lucas,  1  B.  &  S.  183 ;      ibid.  313. 

30  L.  J.  (Q.  B.)  234  ;  in  error,  3  B.  M  Phillips,  Ins.  nos.  373  and  311  ; 

&  S.  89  ;  31  L.  J.  (Q.  B.)  296.  1   Marshall,   Ins.    142  and   102  ;    1 

2  Balli  V.  Universal  Marine  Ids.       Amould  (2nd  ed.),  352. 

Co.,  31  L.  J.  (Ch.)  207;  en  appeal,  *  Cited  from  Phillips,  Ins.  no.  373. 
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balance  due  to  him ;  the  amount  due  to  each  being  greater 
than  the  value  of  the  goods.  Insurances  were  made  in  Lon- 
don in  behalf  of  each  of  them  to  the  full  amount  of  the 
shipmenty  the  underwriters  on  Tamesz's  interest  having 
notice  of  insurances  by  other  parties.  In  a  suit  on  the 
policy  for  Tamesz,  Lord  Mansfield  and  his  associates  gave 
judgment  for  the  full  amount,  on  the  ground  that  the 
insurances  were  for  different  parties  on  different  interests, 
namely,  on  the  respective  interests  of  Amyand  and  Tamesz, 
and  not  on  that  of  Meybohm." 

Mr.  Phillips,  stating  the  same  case  elsewhere  in  the  same 
volume,^  has  it,  ^'  that  though  the  bill  of  lading  was  indorsed 
by  Meybohm  to  Tamesz,  another  Eussian,  the  Court  held 
that  Amyand  had  an  insurable  interest  in  the  goods."  The 
learned  text-writer,  by  this  mode  of  stating  the  case,  incor- 
rectly, as  I  hope  to  show,  intimates  clearly  that  in  his  opinion 
the  Court  were  prepared  to  give  judgment  for  Amyand  that 
he  also  should  recover  the  full  amount  of  his  insurance, 
although  thereby  double  the  value  of  the  goods  must  have 
been  abstracted  from  the  pockets  of  the  insurers. 

Upon  this  it  is  to  be  observed,  that  although  there  may  be 
co-existing  liens  to  a  greater  amount  than  the  value  of  the 
subject,  there  cannot  be,  at  the  time  of  the  loss,  co-existing 
insurable  interests  to  an  aggregate  amount  beyond  that  value. 
If  this  be  so,  then  beyond  such  insurable  interest  the  policy 
ceases  to  be  a  contract  of  indemnity,  and  the  amount  thus 
in  excess  is  irrecoverable.  This  conclusion  is  consonant  with 
that  which  must  have  been  arrived  at  in  a  contest  for  the 
goods  themselves,  supposing  them  to  have  survived  the 
voyage.  Both  could  not  have  had  them,  and  if  both  were 
interested  in  them  how  could  such  aggregate  interests  have 
exceeded  the  value  of  the  goods  ?* 


1  1  PhilHpfl,  Ins.  no.  311.  This  been  in  their  substance  and  effect 
Teiy  incorrect  and  unauthorized  state-  sustained  bj  Hellish,  L.  J.,  in  North 
ment  of  the  case  was  adopted  hj  British  and  Mercantile  Ins.  Co.  v, 
Mr.  Amould.  London,  Liverpool  and  Globe  Ins. 

2  These  observations   have   since  Co.,  5  Ch.  D.  669,  683. 
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What  was  the  state  of  facts  in  the  case  referred  to  P  Had 
both  Amyand  and  Tamesz  co- existing  insurable  interests  in 
the  goods  in  question  ?  Amyand,  primd  facie  at  the  moment 
of  the  shipment  had  an  insurable  interest,  and  he  was  justi- 
fied, therefore,  in  insuring  on  his  own  account.  But  Mey- 
bohm  held  in  his  hand  the  power  of  diverting  the  goods 
from  Amyand,  and  exercised  this  power  by  indorsing  the 
bill  of  lading  to  Tamesz  for  a  debt  greater  than  the  value 
of  the  goods.  That  was  the  annihilation  of  any  insurable 
interest  held  by  Amyand,  without  the  intervention  of  any  of 
the  perils  insured  against,  and  made  his  policy  thenceforward 
of  no  efPect.  Is  this  opinion  supported  or  controverted  by 
what  is  attributed  to  the  Court  ? 

The  suit  was  by  Tamesz  upon  his  own  policy  as  for  a  total 
loss.  Suggestion,  however  odd  it  may  seem  now-a-days, 
made  by  the  underwriters,  defendants,  that  judgment  should 
go  for  only  half  the  amount  of  their  policy,  because  the  same 
goods  were  fully  insured  by  a  co-existing  policy  at  that  time 
in  the  hands  of  Amyand.  It  is  implied  in  this  suggestion 
that  Amyand's  policy  had  been  made  to  cover  Meybohm's 
interest,  and,  consequently,  that  this  and  the  policy  in  suit 
were  in  effect  upon  the  same  interest,  and  therefore  a  double 
insurance.  In  answer  to  this,  the  Court  say,  not  that  Amyand 
had  a  then  existing  insurable  interest,  but  that  prim&  facie  he 
had  at  the  time  of  effecting  his  policy  a  lien  on  the  goods, 
and  that  it  was  to  cover  that  lien  he  had  effected  his  policy ; 
in  other  words,  that  it  was  not  available  for  Meybohm,  or  any 
one  claiming  through  Meybohm's  interest.  This  was  all  that 
the  Court  had  occasion  to  say,  and  all  that  they  do  say.^  As 
for  Amyand's  policy,  it  was  then  worthless,  because  his  in- 
surable interest  was  gone. 

It  only  remains  to  add,  that  whilst  policies,  like  liens,  may 
overlie  the  subject,  in  numbers,  to  an  aggregate  amount 
exceeding  indefinitely  the  value  of  it,  the  right  to  recover 
upon  all  of  them  together  in  respect  of  any  one  loss  is 

1  Godin  t'.  London  Ass.  Co.,  1  Burr.  489 ;  1  W.  Bl.  103 ;  2  Ken.  264. 
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restrioted,  by  the  principle  of  indemnity  that  underlies  the 
oontraot,  to  the  ascertained  or  agreed  worth  of  the  subject.^ 


In  much  that  has  gone  before  we  have  seen  that  an  Persons  with- 
insurable  interest  in  the  subject  insured  is  essential  to  the  interest  in 
validity  of  the  policy.     As  to  property,  however,  which  does  ^^tish?^  ^^^ 

not  belong  to  her  Majesty's  subjects,  there  is  a  very  important 

difEerence.  Wager  policies,  the  nature  and  effect  of  which 
regarding  British  property  we  shall  yet  have  to  consider, 
were  received  by  our  Courts  as  legal  and  valid,  notwith- 
standing the  instrument  on  the  face  of  it  disclaimed  any 
interest  in  the  property  on  the  part  of  the  assured.  The 
19  Geo.  2,  c.  37,  followed  upon  this,  declaring  such  a  policy  to 
be  illegal  and  invalid  as  regards  "  ships  and  goods  "  the  pro- 
perty of  her  Majesty's  subjects.  Whether  the  Act  extended 
to  property  belonging  to  aliens  was  raised  as  a  question  in 
respect  of  a  French  ship,  and  was  determined  by  our  Courts 
in  the  negative.^ 

Whatever  may  have  been  the  motive  of  the  British  Legisla- 
ture for  this  remarkable  exception, — whether  it  was  out  of 
consideration  for  the  expense  that  must  have  been  incurred 
in  bringing  evidence  from  abroad  to  prove  insurable  interest 
in  foreign  ships  and  goods,  as  is  supposed  in  the  case  referred 
to,*  or  whether,  as  is  more  natural,  it  was  that  our  govern- 
ment had  not  the  same  motive  for  suppressing  a  mode  of 
insurance  that  led  to  the  "  fraudulent  loss,  destruction,  and 
capture  of  ships  and  cargoes "  belonging  to  foreigners,  the 
law,  unless  altered  by  the  8  &  9  Vict.  c.  109,^  is  now 
that  an  insurance  on  such  property  is  valid  in  our  Courts 
although  there  be  on  the  face  of  the  policy  a  disclaimer  of 
interest. 

'  How  this  restriction  is  worked  315,  a.d.  1780. 

out  in  the  final  result  of  competing  '  Ibid. 

claims  and  actions  thereon,  may  be  *  Sect.   18  is,   *^A11  contracts  or 

seen  in  the  case  referred  to  above,  agreements,  whether  by  parole  or  in 

6  Ch.  D.  669.  writing,  by  way  of  gfaming  or  wager - 

^  Thellusson  v.  Fletcher,  1  Doug,  ing,  shall  be  noil  and  void." 
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The  policy,  A  verj  important  distinction  is  here  to  be  observed.    Since 

Btatoment  of  ^^^  statute  above  referred  to  was  passed,  it  is  once  more  a 

it^ufl"    -  presumption  of  English  law  that  every  policy  of  insurance 

pressly  nega-  not  Containing  on  the  face  of  it  a  disclaimer  of  interest  in 

tiv6  intor^t.  ... 

the  subject  insured  is  a  contract  of  indemnity  on  which  none 
can  recover  who  was  not  possessed  of  an  insurable  interest 
in  the  property  at  the  time  of  the  loss.  It  accordingly  soon 
became  a  question  whether  a  policy,  in  the  common  form, 
and  having  no  words  on  the  face  of  it  to  show  it  not  to  be 
an  interest  policy,  could,  since  the  Act,  be  effected  on  foreign 
ships  or  goods  by  a  party  having  no  interest,  and  be 
recovered  on  by  such  party  without  any  averment  or  proof  of 
interest. 

Lord  Kenyon  was  disposed  to  think  that  it  could  be ;  and 
when  the  case  of  Craufurd  c.  Hunter  came  before  him  in  the 
King's  Bench,  in  which  a  policy  in  the  common  form  had 
been  effected  on  certain  Dutch  ships  and  cargoes,  his  Lord- 
ship and  the  rest  of  the  Court  overruled  a  demurrer  to  the 
fourth  count  of  the  declaration,  which,  after  alleging  that  the 
ships,  &c.,  did  not  belong  to  his  Majesty  or  any  of  his 
Cousins  r.  Subjects,  omitted  all  averment  of  interest.^  When  the  ques- 
tion  was  raised  before  the  same  Court  in  the  subsequent  case 
of  Nantes  r.  Thompson,^  they  felt  bound  by  the  previous 
decision,  and  gave  judgment  the  same  way ;  but,  after  the 
famous  argument  in  the  House  of  Lords  in  the  case  of  Lucena 
V.  Craufurd,  this  judgment  of  the  Court  of  King's  Bench  was 
brought  upon  writ  of  error  before  the  Exchequer  Chamber 
and  solemnly  overruled,  and  the  law  upon  this  point  was 
thereby  established  to  be  that  every  policy  which  does  not 
on  the  face  of  it  contain  words  showing  it  to  be  a  wager 
policy  must  be  taken  to  be  a  policy  on  interest ;  and  that  no 
such  policy  can  be  validly  effected,  either  on  foreign  or 
British  ships,  except  by  a  party  having  interest,  who  in  order 
to  recover  on  it  must  aver  in  the  declaration  and  prove  at 
the  trial  that  he  has  such  interest.^ 

^  Craufuid  v.  Hunter,  8  T.  R.  13.       385. 

2  Nantes  v.  Thompson,   2   East,  ^  Cousins  r.  Nantes,  3  Taunt.  513. 
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Of  persons  who  may  not  be  assured  there  are  the  three  Who  may  not 

following  classes  :  1.  As  to  British  property,  those  who  have  '- — 

no  insurable  interest ;  2,  As  to  foreign  property,  those  who 
insure  under  a  form  of  policy  which  implies  that  they  have 
insurable  interest  when  they  have  none ;  and  3.  As  to  both 
British  and  foreign  property,  those  who  are  alien  enemies. 
We  have  already  treated  of  the  second  class,  and  shall  have 
occasion  again  to  refer  to  it  when  treating  of  the  first. 


In  treating  of  the  first  of  these  classes  we  are  obliged  to  First.  Those 
oflFer  a  brief  history  of  the  wager  policy.  insurable 

A  wager  policy  is  distinguishable  by  the  form  of  the  p^^*  ™ 
instrument,  as  well  as  the  nature  of  the  contract,  since  the  property, 
parties  to  it,  by  express  terms,  disclaim,  on  the  face  of  it,  the  Wager 
intention  of  making  a  contract  of  indemnity.     Accordingly,  ^  ^^^' 
by  one  or  other  of  the  following  clauses  written  on  the  face 
of  it,  "  Interest  or  no  interest,''  or  "  Without  further  proof 
of  interest  than  the  policy,"  or  "  This  policy  to  be  deemed 
sufficient  proof  of  interest,"  or  other  similar  terms,  it  purports 
to  bind  the  underwriter  to  pay  a  sum  of  money  irrespective 
of  any  interest  in  the  assured ;  ^  and  as  nothing  in  these  cases 
is  actually  at  risk  which  can  be  sea-damaged  or  abandoned, 
it  frequently  also  contains  the  clause,  "  Free  of  all  average, 
and  without  benefit  of  salvage." 

Whether  such  policies  were  legal  at  common  law  is  now  a  At  one  time 
question  of  no  moment.     It  will  be  sufficient  to  say,  that    ^^^   ^' 
long  prior  to  the  19  Geo.  2,  c.  37,  and  contrcffy  to  the  older 
determinations,  they  had  been  held  by  our  Courts  to  be  valid 
contracts  of  insurance.^    They  stood  even  then  contrasted  at 
common  law  with  a  policy  in  the  common  form,  which  was, 


1  See  the  judgment  of  Best,  C.  J.,  a..d.  1710;  De  Faiba  v.  Ludlow,  1 

in  Murphy  v.  Bell,  4  Bing.  669 —  Gomyns,   361,   a.d.    1721 ;  Dean  v. 

672.  Decker,2Str.  1250,  A.D.  1746.   They 

'  This  point  was  established  by  were  also  recognized  as  legal  by  Lord 

Assoviedo  r.  Cambridge,  10  Mod.  77,  Mansfield. 
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19  Geo.  2, 
c.  37. 


OS  it  still  is,  considered  to  be  a  contract  of  indemnity  only, 
upon  which  the  assured  could  not  recover  without  an  interest 
capable  of  proof.  ^ 

But  about  the  year  1746,  the  Legislature,  wisely  consider- 
ing it  to  be  against  the  policy  of  this  country,  as  a  great 
maritime  state,  to  permit  parties  who  had  no  interest  in  the 
safety  of  British  ghips  and  cargoes  to  give  themselves,  by 
means  of  these  policies,  a  direct  interest  in  their  loss,  inter- 
fered by  the  19  Greo.  2,  c.  37,  to  suppress  the  practice. 

The  preamble  of  that  Act  in  substance  recites  that  "  the 
making  of  insurances  'interest  or  no  interest,'  or  'without 
further  proof  of  interest  than  the  policy,'  had  been  found 
by  experience"  to  be  productive  of  such  pernicious  prac- 
tices as  the  "  fraudulent  loss,  destruction,  or  capture  of  great 
nimibers  of  ships  with  their  cargoes;"  the  "encouragement 
of  the  exportation  of  wool,  and  the  carrying  on  of  many 
other  prohibited  and  clandestine  trades,  which,  by  means 
of  such  insurances,  have  been  concealed ; "  and  the  intro- 
duction of  "  a  mischievous  kind  of  gaming,  under  pretence 
of  insuring  against  the  risk  on  shipping  and  fair  trade." 
As  Best,  C.  J.,  observes,  "gaming  was  by  no  means  the  Eole 
evil  which  the  Legislature,  by  this  Act,  proposed  to  remedy  ; 
but  its  object  also,  and  perhaps  chiefly,  was  to  prevent 
policies  in  this  form  from  being  'used  to  protect  persons 
who  were  carrying  on  an  illegal  trafiic,  or  made  the  means 
of  profiting  by  the  wilful  destruction  and  capture  of 
ships.' "2 

With  these  views,  therefore,  the  statute  proceeded  to  enact. 


1  For  this  latter  position,  see  the 
observations  of  Lord  Eldon  in  Lucena 
V.  Craufnrd,  2  B.  &  P.  N.  R.  321, 
dissenting  from  the  dictum  of  Lord 
Kenyon  in  Craufurd  r.  Hunter,  8  T. 
B.  1 3, 23,  in  which  that  learned  Judge 
had  said  **  that  a  person  at  common 
law  might  have  insured  without  in- 
terest.*' The  position,  as  stated  in 
the  text,  was  laid  down  as  law  by 
Chambre,  J.,  in  Lucena  r.  Craufurd, 


3  B.  &  P.  101,  and  is  now  finally 
established  by  the  judgment  of  the 
Exchequer  Chamber,  in  Cousins  r. 
Nantes,  3  Taunt.  613,  in  which  the 
dictum  of  Lord  Kenyon,  and  the 
case  of  Nantes  v.  Thompson,  2  East, 
386,  founded  upon  it,  were  decisively 
overruled. 

'  Per  Best,  C.  J.,  in  Murphy  i\ 
Bell,  4  Bing.  669,  670. 
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by  sect.  1,  "  That  no  insurance  shall  be  made  on  any  ship  or  Wag«r 
ships  belonging  to  his  Majesty  or  any  of  his  subjects,  or  on  British  pro- 
any  goods  or  effects  laden  on  board  such  ships,  *  interest  or  ^^  ^^^' 
no  interest,'  or  '  without  further  proof  of  interest  than  the 
policy,'  or  by  way  of  gaming  or  wagering,  or  *  without  benefit 
of  salvage  to  the  insurer,'  and  that  every  such  insurance  shall 
be  void." 

The  prohibition  contained  in  this  section  is  confined  to  iTiiBpro- 
British,  and  does  not  extend  to  foreign  ships  and  cargoes,  extended  to 
Henoe,  where  a  poUcy  was  effected,  after  the  Act.  ou  goods  ^«"P"- 
on  board  three  French  ships,  "  the  policy  to  be  deemed  suffi- 
cient proof  of  interest  in  case  of  loss,"  this  was  held  not  to 
be  within  the  statute,  and  therefore  good,  as  a  wager  policy, 
at  common  law.^ 

The  reason  generally  given  for  not  extending  the  Act  to 
foreign  shipping  is,  the  difficulty  and  expense  of  bringing 
witnesses  from  abroad  to  prove  the  interest.^  But  this  reason 
seems  inadequate;  and  a  more  natural  explanation  appears 
to  be,  that  our  government  had  not  the  same  motive  for  sup- 
pressing a  mode  of  insurance  that  led  to  the ''  fraudulent  loss, 
destruction,  and  capture  of  ships  and  cargoes"'  belonging  to 
foreigners,  as  it  had  in  the  case  of  ships  and  cargoes  belong- 
ing to  its  own  subjects. 

Whatever  might  have  been  the  motive,  the  fact  was,  that 
all  insurances  on  foreign  ships,  and  goods  loaded  on  board  of 
them,  were  left  as  before,  and  therefore  wager  policies,  pro- 
perly so  called,  continued  to  be  legal  still,  when  effected  on 
foreign  ships  and  goods. 

The  effect  of   this  contrast  was  to  raise  the  question,  Insuohcaae 
whether  a  policy,  in  the  common  form  and  having  no  words  mustnegative 
on  the  face  of  it  to  show  it  not  to  bo  an  interest  polioy,  "»*«f«8*- 
could,  since  the  Act,  be  effected  on  foreign  ships  or  goods 
by  a  party  having  no  interest,  and  be  recovered  on  by  such 

>  TheUiuson  r .  Fletcher,  1  Doug.      r.  Craufurd,  2  B.  &  P.  N.  R.  322. 
315,  A.D.  1780.  3  Preamble  to  19  Geo.  2,  c.  37. 

'  Ibid.    Lord   Eldon    in  Luoena 
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party  without  any  ayerment  or  proof  of  interest  P — in  other 
words,  whether  such  a  policy  was  legal  and  available  at 
common  law  for  a  person  without  interest.  The  decision  of 
the  Exchequer  Chamber  was,  as  we  have  seen,^  in  the  nega- 
tive on  both  points. 

The  result  is,  that  wager  policies,  properly  so  called,  that 
is,  which  appear  on  the  face  of  them  to  be  so,  might  at 
common  law,  since  the  19  Geo.  2,  c.  37,  be  legally  effected 
on  foreign  ships,  and  recovered  on  without  proof  of  interest ; 
and  the  law  is  so  still,  unless  the  statute  against  wagers  is 
to  be  construed  as  comprehending  this  contract.^ 


Policy  not 
disclaiming 
interest 
necessarily 
implies  it. 


Cases  on  this 
point. 

Kent  r.  Bird. 


Liowry  v. 
Bourdieu. 


But  other  policies  not  disclaiming  interest,  so  necessarily 
imply  interest  at  common  law,  that  they  cannot  bo  legally 
effected  either  on  foreign  or  British  ships,  except  by  a  party 
having  interest ;  nor  is  it  possible  to  recover  by  action  upon 
them  without  averment  of  interest,  and  proof  thereof  when 
that  averment  is  traversed. 

Hence,  where,  in  consideration  of  20/.  to  be  paid  to  a 
passenger  in  the  same  ship,  at  the  next  port  she  should 
reach,  it  was  agreed  that  if  she  did  not  save  her  passage  to 
China,  the  passenger  should  pay  1000/.  within  one  month 
after  her  arrival  in  the  river  Thames :  this  agreement  was 
held  void,  as  being  a  contract  by  way  of  gaming  or  wagering, 
within  the  first  section  of  the  19  Geo.  2,  c.  37 ;  notwithstand- 
ing it  appeared  that  some  goods  were  on  board  belonging  to 
one  of  the  parties  which  were  liable  to  suffer  by  the  loss  of 
the  season.^ 

Lowiy,  having  advanced  to  Lawson,  the  captain  of  an  East 
India  ship,  26,000/.  on  the  security  of  a  common  money  bond, 
effected  a  policy  for  the  amount,  which  appeared  on  the  face 
of  it  to  be  "on  Captain  Lawson 's  bond  for  26,000/." — in 


1  Ante,  p.  122. 

'  The  8  &  9  Vict.  c.  109,  s.  18,  pro- 
Tiding  that  ''all  contracts  or  agree- 
ments, whether  by  parole  or  in  writing. 


by  way  of  gaming  or  wagering,  shall 
be  null  and  void." 
'  Kent  r.  Bird,  2  Cowp.  683. 
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case  of  loss  no  other  proof  of  interest  to  be  required  than  the 
bondy  warranted  free  of  average,  and  without  benefit  of 
salvage  to  the  insurer, — Lord  Mansfield,  Ashurst,  J.,  and 
Buller,  J.,  held,  that  this  was  void,  as  a  gaming  policy  under 
the  statute.  "  The  plaintiffs,"  observed  his  Lordship,  ''  say 
'  We  mean  to  game,  but  we  give  our  reason  for  it :  Captain 
Lawson  owes  us  a  sum  of  money,  and  we  want  to  be  secure 
in  case  he  should  not  be  in  a  situation  to  pay  us.'  It  was  a 
hedge ;  but  they  had  no  interest :  for  if  the  ship  had  been 
lost,  and  the  underwriters  had  paid,  still  the  plaintiffs  would 
have  been  entitled  to  recover  the  amount  of  the  bond  from 
Lawson."  ^ 

Money  expended  in  reclaiming  ship  and  cargo  after  KulenKemp 
capture,  which  is  ordered  to  be  a  charge  on  the  cargo,  does 
not  give  the  owners  of  cargo  an  insurable  interest  in  the 
ship ;  and  a  policy,  therefore,  which  appears  on  the  face  of 
it  to  be  effected  on  money  so  expended,  "  the  loss  to  be  paid, 
if  the  ship  does  not  arrive,  without  further  proof  of  interest 
than  the  policy,  warranted  free  of  all  average,  and  without 
benefit  of  salvage,"  is  a  wager  policy,  and  void  under  the 
statute.^ 

Any  policy  which  bears  on  the  face  of  it  to  be  made,  Rule. 
"  interest  or  no  interest,"  "  without  further  proof  of  interest 
than  the  policy,"  or  "without  benefit  of  salvage  to  the 
insurer,"  although  perhaps  not  such  as  would  strictly  fall 
within  the  description  of  a  gaming  or  wagering  contract,,  is 
by  the  statute  void. 

A  policy  of  insurance  stipulated  "  that  the  goods  insured  Murphy  v, 
were  and  should  be  valued  at  five  tierces  coffee,  valued 
at  27/.  per  tierce,  say  135/.,  the  policy  to  be  deemed  sufficient 
proof  of  interest,"  was  held  void  under  the  statute,  the 
object  of  which  was  to  prevent  insurances  in  which  the  policy 
was  to  be  proof,  not  of  the  afnount,  but  of  the  existence  of 
interest.* 

*  Lowry  r.  Bourdieu,  2  Doug.  468.      304. 

*  Kulen  Kemp  v.  Vifirne,  1  T.  R.  '  Murphy  r.  Bell,  4  Bing.  567. 
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The  Act  in  terms  makes  mention  of  "  ships  and  goods " 
only,  but  "profits"  are  substantially  an  interest  in  goods, 
and  consequently  a  policy  "on  profit  on  cotton  valued  at 
350/.,  and  in  case  of  loss  or  accident  the  said  policy  to  be 
considered  suflBcient  proof  of  interest,  &c.,"  was  held  to  be 
an  insurance  within  the  Act,  and  void  accordingly,  notwith- 
standing there  was  an  actually  existing  interest  to  the  full 
amount  of  the  policy.^ 


Valued 
policies. 


Valued  policies  were  at  one  time  thought  to  be  within  the 
Act,  as  offering  the  means  of  perpetrating  frauds  in  the 
wilful  loss  or  destruction  of  ships  and  cargoes  by  means  of 
policies  which  might  fix  extravagant  and  fictitious  values  on 
the  subjects  insured.  There  is  a  clear  distinction,  however, 
between  wager  and  valued  policies.  If  the  policy  dispenses 
with  all  proof  of  the  existence  of  interest,  it  is  a  wager  policy 
and  void  within  the  Act ;  if  the  policy  contains  on  the  face 
of  it  no  such  dispensation,  but  whilst  saving  the  plaintiff  the 
trouble  of  proving  the  amount  of  his  interest,  leaves  him 
liable  to  show  an  insurable  interest,  it  is  a  valued  policy  and 
good.^ 

If  indeed  there  appears  to  be  an  enormous  disproportion 
between  the  real  value  of  the  articles  insured  and  that 
inserted  in  the  policy  as  their  agreed  value  between  the 
parties — in  the  words  of  Lord  Mansfield,  "  if  it  should  come 
out  in  proof  that  a  man  has  insured  2000/.  and  had  interest 
on  board  to  the  value  of  a  cable  only  " — such  over- valuation 
might  be  received  as  evidence  of  fraud  which  would  avoid 
the  policy.* 


i  Smith  V.  Bejnoldsi  25  L.  J. 
(Ex.)  337 ;  1  H.  &  N.  221.  Accord. 
AUJdns  V.  Jupe,  2  C.  P.  D.  376 ;  46 
L.  J.  (C.  P.)  824;  De  Mattoa  v. 
North,  L.  R.,  3  Ezch.  185;  and 
Mortimer  v.  Broadwood,  17  W.  Rep. 
(G.  F.)  153 ;  in  the  last  case  the  same 
ruling  prevailed  notwithstanding  the 
insurer,  without  instructions  to  that 


effect,  had  of  his  own  accord  inserted 
the  fatal  stipulation '  *  without  benefit 
of  salvage.*' 

'  Lewis  V.  Rucker,  2  Burr.  1167, 
1171 ;  Kurphy  v.  BeU,  4  Bing.  567, 
572.  See  the  discussion  in  Barker  v. 
Janson,  L.  R.,  3  G.  P.  303. 

^  Lewis  r.  Ruoker,  supra ;  Barker 
r.  Janson,  supra. 
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From  this  prohibition  of  all  wager  policies  on  British  ships  Statutory 
and  goods,  the  statute  by  way  of  exception  provides  (sect.  2), 
"  That  insurances  on  private  ships  of  war,  fitted  out  by  any  Sect.  2. 
of  his  Majesty's  subjects  solely  to  cruise  against  his  enemies, 
may  be  made  by  or  for  the  owners  thereof,  interest  or  no 
interest,  free  of  average,  and  without  benefit  of  salvage  to  the 
insurer."  The  reason  of  this  exception  is  stated  by  Best,  C.  J,, 
to  be, ''  that  privateers  carry  no  cargoes,  and  their  crews  are 
composed  of  more  persons  than  it  would  be  safe  to  trust  with 
the  secret  that  the  ships  were  to  be  wilfxilly  destroyed,  or 
purposely  exposed  to  capture."^ 

Sect.  3  provides,  "  That  any  effects  from  any  ports  or  places  Sect.  3. 
in  Europe  and  America,  in  the  possession  of  the  Crowns  of 
Spain  and  Portugal,  may  be  insured  in  the  same  manner  as 
if  the  Act  had  not  been  made."  The  reason  assigned  for  this 
exception  by  Best,  C.  J.,  is  that  ships  going  to  the  territories 
of  Spain  or  Portugal  were  not  likely  to  export  wool  (a  thing 
much  dreaded  by  the  English  government  at  the  time  the 
Act  passed,  and  expressly  mentioned  in  the  preamble  as  one 
of  the  mischiefe  that  had  been  eucouraged  by  permitting 
Wager  policies),  nor  other  raw  materials,  or  to  import  any 
articles  that  could  interfere  with  the  monopoly  of  British 
manufactures.^  Another,  and  perhaps  more  cogent,  reason 
appears  to  have  been  the  desire  to  facilitate  by  this  means 
the  smuggling  trade,  especially  in  bullion,  carried  on  by  our 
merchants  with  the  Spanish  and  Portuguese  colonies.^ 

Sect.  6  provides,  "  That  in  all  actions  brought  by  the  Sect.  6. 
insured,  the  plaintiff,  or  his  attorney  or  agent,  shall  within 
fifteen  days  after  he  shall  be  required  so  to  do  in  writing  by 
the  defendant  or  his  attorney,  declare  in  writing  what  sum 
or  sums  he  has  insured  or  caused  to  be  insured  in  the  whole, 
and  what  sums  he  has  borrowed  at  respondentia  or  bottomry 
for  the  voyage,  or  any  part  of  the  voyage  in  question." 

>  4  Bing.  667,  670.  3  Kent,  Com.  266.    See  the  case  of 
*  Ibid.                                                  Da  Ck)8ta  v.  Firth,  4  Buzr.  1966. 

>  1  Hanhall,  Ins.  124,  note  (a) ; 

M.  K 
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Wager  poli- 
cies in  foreign 
countries. 


Li  France. 


It  is  not  only  in  our  own  country  that  insurances  by  way 
of  wager  are  held  illegal :  in  France,  in  G-ermany,  in  Hol- 
land, in  the  greater  part  of  the  North  of  Europe,  in  most  of 
the  United  States  of  America,  their  illegality  is  equally 
established  by  general  mercantile  usage  or  positive  ordi- 
nance. 

In  France,  though  not  prohibited  in  express  terms,  they 
have  always  been  held  unlawful,  as  opposed  to  the  spirit  of 
the  Ordonnance  de  la  Marine,^  and  the  text  of  the  Code 
Civil.^  When  the  provisions  of  the  Code  de  Commerce  were 
under  the  consideration  of  the  French  Legislature,  an  attempt 
was  made  to  procure  the  protection  of  the  law  for  this  species 
of  contract,  but  it  was  immediately  checked  by  the  indignant 
exclamation  of  the  Imperial  orator,  that  '4t  was  not  for  a 
great  nation  like  France  to  legalize  the  immorality  of  gam- 
bling contracts  (c&wjoam)."^ 

The  legislative  prohibition  of  these  contracts  in  the  dif- 
ferent maritime  states  of  Holland  and  the  North  of  Europe 
may  be  found  in  Magens^  and  in  Benecke.^  In  Germany 
the  prohibition  by  the  German  Code  is  implied  rather  than 
expressed.* 
In  Italy,  &c.  In  Italy  they  were  expressly  prohibited  by  the  Ordinances 
of  Genoa  and  Venice ;'  in  the  ports  of  Tuscany  and  Naples 
they  were  allowed ;  and  they  were  also  practised  in  Portugal.' 
By  the  new  Commercial  Code  of  the  kingdom  of  Italy,  they 
are  illegal.^ 


In  Germany, 
Holland,  &o. 


>  liv.  3,  t.  6,  art.  22, 23;  2  Valin, 
73. 

'  Code  Giy.,  art.  1965, 1966,  which 
declare  all  wagers  illegal.  The  Code 
de  Commerce,  sajs  Boulaj-Pat j,  can- 
not be  more  indulgent  on  this  point 
than  the  Code  Ciyil;  Droit  Mar. 
torn.  iii.  238. 

'  See  Estrangin,  note  to  Pothier, 
Traits  d*  Assurance,  p.  14  ;  Boulay- 
Paty,  ubi  supra ;  note  bj  M.  Becane 
to  his  edition  of  Valin,  torn.  ii. 
p.  285. 

*  2  Magens,  Ord.  of  Middleburgh, 


p.  70;  Koenigsburghyp.  88;  Amster- 
dam, p.  132 ;  Rotterdam,  p.  189 ; 
Stockholm,  p.  257,  &c.,  under  the 
respective  titles  of  the  different 
states. 

«  1  Nolte*s  Benecke,  240,  241  et 
seq.  In  Ptoasia  they  are  prohibited 
by  the  Code,  art.  1995,  tit.  Aasur- 
ance ;  ibid.  295. 

^  German  Code,  art.  782,  Wendt. 

?  1  Nolte*s  Benecke,  210. 

8  Ibid. 

*  Codioe  di  Commercio,  art.  446, 
450. 
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In  the  greater  number  of  the  United  States  of  Ameriod  In  the  United 
these  policies,  though  not  prohibited  by  positive  statute,  have 
invariably  been  considered  illegal.^    In  New  York,  however, 
till  a  very  recent  period,  they  were  held  legal ;'  but  are  now 
prohibited  by  the  revised  statutes  of  that  State.' 


For  the  sake  of  order  we  here  refer  to  a  decision  twice  Second, 
already  in  the  course  of  a  few  pages  adverted  to,  definitely  out  inBorabie 
discriminating  the  second  class  of  those  who  may  not  be  "^*^'^^' 
assured,  namely,  persons  affecting  to  contract  by  policy  for 
an  indemnity  in  respect  of  foreign  ships  or  cargoes  in  which 
they  have  no  insurable  interest.     Persons  so  situated  may 
effect  a  valid  policy  in  respect  of  such  property,  provided  the 
policy  expressly  negative  the  possession  of  insurable  interest ; 
but  in  the  absence  of  such  express  negation  any  policy  effected 
by  them  is  presumed  by  our  law  to  be  upon  interest  capable 
of  proof  and  necessarily  averred  in  the  statement  of  claim ; 
and  since  ex  hypothesi  they  possess  no  such  interest  the  policy 
is  invalid.^ 


The  third  class  of  those  who  may  not  be  assured,  being  Third.   Alien 

•  ^^  Tt^»»iii        enemies. 

alien  enemies,  comprises  all  persons  who  by  domioil,  whether 

of  origin  or  of  acquisition,  belong  to  a  state  which  is  actually 
at  war  with  that  of  the  insurer.  This  restriction  upon 
insurances  for  the  benefit  of  such  persons  is  an  obvious 
consequence  of  that  universally  recognized  principle  in  the 
law  of  nations,  that  the  object  of  maritime  law  is  the  de- 
struction of  the  enemy's  commerce  and  navigation,  directly 
aimed  at  his  naval  power,  and  indirectly  affecting  his  general 
resources  for  war.  Marine  insurance  consequently  under- 
written by  our  countrymen  upon  his  property  would  be  a 

I  1  FhiUipB,  Ins.  nos.  5,  7,  211 ;  3  toI.  i.  p.  662,  ss.  8,  9,  10,  cited  in 

Kent,  Com.  277.  Kent*8  Com.,  nbi  supra. 

*  Jnhel  9.  Ohnroh,   2  Johnson's  *  Ante,  p.  126 ;  Consins  v.  Nantes, 

Oases,  3S3.  3  Taunt.  613. 

>  New  York    BeTised   Statutes, 

k2 
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SupDOsed 
legiELiity  of 
insuring 
enemy's  pro- 
perty. 


Temporary 
prohibition  by 
statnte. 


Illegality  of 
it  deterxnined 
at  law. 


frustration  of  these  efforts  at  our  own  cost.  ^^  Hostium  enim 
pericula  in  se  suscipere,  quid  est  aliud  quam  eorum  commercia 
maiitima  promovere  P  "  ^ 

It  was  for  a  long  time,  however,  an  unsettled  question  in 
English  law,  whether  the  insurance  of  enemy's  property  was 
or  was  not  illegal  at  oonmion  law.  Lord  Hardwicke,  in  1749, 
said  it  had  never  been  declared  in  our  Courts  to  be  unlawful;' 
and  Lord  Mansfield  supported  the  practice,  not  apparently 
upon  any  principles  of  law,'  but  on  fancied  grounds  of  expe- 
diency, that  the  English  underwriters  would  gain  more  in 
premiums  than  they  would  lose  by  captures  ;^  but  Yalin, 
followed  by  Pothier  and  Emerigon,  declares  that  owing  to 
the  permission  of  this  practice  in  England,  one  part  of  our 
nation  restored  to  theirs,  by  the  effect  of  insurances,  what  the 
other  part  took  from  them  by  arms  and  the  rights  of  war.' 

The  English  Legislature  afterwards  by  two  temporary 
statutes,  one  in  1748,^  and  another  in  1792,^  prohibited  the 
insurance  of  any  ships  or  merchandise  belonging  to  France 
during  the  wars  then  pending  with  that  nation. 

At  length  the  Courts  of  Westminster  Hall  took  the  whole 
subject  into  consideration  upon  the  principles  of  international 
law,  and  established  by  a  long  course  of  decisions  under 
Lord  Kenyon,  Lord  Alvanley,  and  Lord  EUenborough,  that 
such  insurances  were  not  only  illegal  and  void,  but  repugnant 
to  every  principle  of  public  policy.* 


^  Bynkershoek,  Qiuest.  Jur.  Publ., 
Ub.  1,  0.  21. 

3  HenUe  v.  Royal  Exch.  Co.,  1 
Yes.  sen.  317. 

^  Bnller,  J.,  said  that  he  never 
oonld  get  him  to  give  any  opinion  as 
to  their  legality ;  Bellr.  Gilson,  1 B. 
ft  P.  346,  354. 

«  Flanoh6  r.  Fletcher,  I  Dougl. 
251 ;  Gist  v.  Mason,  1  T.  B.  84 ; 
Layabre  r.  Wilaon,  1  Dongl.  284. 

»  2  Valin,  liv.  iii.  t.  vi.  arts.  3,  39 
(he  is  speaking  of  the  war  terminated 
by  the  Peaoe  of  Paris,  1763) ;  Emeri- 
gon, 0.  iy.  B.  9,  p.  128.    Boolay-Paty 


says,  that  in  the  present  state  of 
French  law  snch  insnranoes  are  il- 
legal ;  Comment  on  Emerigon,  vol.  i. 
p.  131. 

•  21  Geo.  2,  0.  4. 

^  83  Geo.  3,  c.  27. 

*  Brandon  9.  Kesbitt,  6  T.  B.  23  ; 
Bristow  r.  Towers,  ibid.  35 ;  Furtado 
V,  Bogers,  3  B.  &P.  191 ;  EeUner  v. 
Le  Mesurier,  4  East,  396 ;  Gkunba  v, 
Le  Mesurier,  ibid.  407 ;  Brandon  v, 
Cnrling,ibid.410;  M'Connell v. Hec- 
tor, 3  B.  &  P.  113 ;  Le  Lnneville  if. 
Phillips,  2  B.  &  P.  N.  B.  97. 
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"The  question  is,"  said  Lord  Alvanley,  "whether  it  be 
oompetent  to  an  English  underwriter  to  indemnify  persons 
who  are  engaged  in  war  with  his  own  soyereign,  from  the 
consequences  of  that  war ;  and  we  are  all  of  opinion  that,  on 
the  principles  of  the  English  law  it  is  not  competent  to  any 
subject  to  enter  into  a  contract  to  do  anything  which  may 
be  detrimental  to  the  interests  of  his  own  country ;  and  that 
such  contract  is  as  much  prohibited  as  if  it  had  been  expressly 
forbidden  by  Act  of  Parliament."^ 

The  first  two  cases  in  which  the  question  was  formally 
decided,  Brandon  v.  Nesbitt,  and  Bristow  v.  Towers,^  pro- 
ceeded exclusively  on  the  ground  that  such  a  contract  could 
not  be  enforced  in  our  Courts.  But  in  the  case  of  Furtado 
V.  Sogers,  Lord  Alvanley,  then  presiding  in  the  Court  of 
Common  Pleas,  laid  it  down  decisively,  that  insurances 
effected  on  behalf  of  an  alien  enemy,  though  made  previously 
to  the  commencement  of  hostilities,  and  therefore  legal  in 
their  inception,  could  not  cover  a  loss  by  British  capture  after 
war  had  broken  out;  and  that  no  action  could  be  brought 
upon  them  in  our  Courts  even  after  the  restoration  of  peace.^ 
The  language  of  Lord  Ellenborough  in  condemning  these 
insurances  was  even  stronger  than  that  of  Lord  Alvanley :  he 
pronounced  them  to  be  not  only  illegal  and  void,  but  repug- 
nant to  every  principle  of  public  policy. 

Whether  the  loss  in  respect  of  which  the  assured  sought  to  Xnsuraaoe  on 
recover  were  a  loss  by  British  capture,*  or  by  a  co-belligerent;*  ^J^^i^^d. 
whether  the  insurance  were  effected  before  or  after  the 
breaking  out  of  hostilities;^  or  whether  the  action  were 
brought  during  war  or  after  the  restoration  of  peace  ;^  Lord 
EUenborough's  decision  was  uniformly  the  same;  and  he 
declared,  that  every  insurance  on  alien  property  by  a  British 

^  In  Furtado  v.  Rogers,  3  B.  &  P.  ^  As   in   Brandon  v.   Curling,   4 

191,  198.  East,  410. 

'  6  T.  B.  pp.  23,  35.  ^  As  in  Furtado  v.  Rogers,  3  B.  & 

'  Furtado  v.  Rogers,  3  B.  &  P.  P.  191 ;  or  Brandon  v.  Curling,  4 

191.  East,  410. 

*  As  in  KeUner  v,  Le  Mesurier,  4  ^  As  in  Gamba  r.  Le  Hesurier,  4 

East,  396.  East,  407. 
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subject  mu8t  be  understood  with  this  limitation,  that  it  shall 
not  extend  to  cover  any  loss  happening  during  the  existence 
of  hostilities  between  the  respective  countries  of  the  assured 
and  the  underwriters. 

When,  however,  it  was  attempted  to  extend  this  principle 
still  further, — ^to  an  insurance  against  British  capture  of  a 
British  ship,  the  point  was  not  decided,  but  the  Court 
intimated  a  pretty  clear  opinion,  that  it  would  only  be  illegal 
in  the  case  of  a  foreign  ship.^ 
Pmniums.  If  such  a  contract  of  insurance  be  efiected  before  the  com- 

mencement of  hostilities,  it  is  legal  in  its  inception ;  and  if 
the  risk  have  once  attached  on  such  policy,  there  can  be  no 
return  of  premium.*  If  such  a  policy  be  knowingly  effected 
after  hostilities  have  commenced,  the  policy  never  was  valid ; 
but  until  there  is  a  commencement  of  the  risk  under  it,  the 
premium  may  still  be  recovered  ba<)k,  if  the  contract  has 
been  first  duly  renounced.'  If  an  agent  in  this  country 
innocently  e£Fects  an  insurance  for  one  who  has  become  an 
alien  enemy  by  the  breaking  out  of  hostilities  before  the 
policy  was  effected,  the  agent  being  imaware  of  that  fact  at 
the  time  he  procured  it,  the  premium  thus  paid  imder  a 
mistake  of  fact  may  be  recovered  back  from  the  under- 
writer.* 
Seeut,  of  alien  An  alien  enemy  possessing  a  licence  or  privilege  to  trade, 
licensed  to  ^as  the  right  of  insuring  his  property  as  incident  to  the  right 
trade.  ^j  trading.*    Such  a  licence  not  only  legalizes  the  commerce, 

and  therefore  the  insurance  by  which  it  is  sought  to  be  pro- 
tected,^ but  also  enables  the  alien  enemy,  so  licensed,  to  sue 
upon  the  policy,  not  only  in  the  name  of  the  agent,  but  in 
his  own.^     "  Whatever  commerce  of  this  kind,"  says  Lord 

1  Lubbock  V.  Potts,  7  Eafit,  449.  Hentig  v,  Staniforth,  5  M.  &  Sd. 

2  Furtado  r.  Rogers,  3  B.  &  P.       122. 

191.  »  Wells  p.  WilUams,  1  Salk.  45 ;  1 

*  Post,  part  iil.  c.  iz.  ;  Palyart  v.  Lord  Bajmond,  282,  S.  C, 

Leckie,  6  M.  &  Sel.  290;  in  this  case  *  KensLng^on  v.  Inglis,   8  East, 

the  plaintiff  failed,  for  want  of  formal  273 ;  Conway  v.  Gray,  10  East,  636. 

renouncement  of  the  contract.  "^  Usparioha  r.  Noble,    13    East, 

^  Oom  V.  Brace,    12  East,   225;  332. 
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EUenborough,^  ^Hhe  Grown  has  thought  fit  to  permit,  must  be 
regarded  by  the  Courts  of  law  as  legal  with  all  the  conse- 
quenoes  of  its  being  legal ;  one  of  whioh  consequences  is,  a 
right  to  contract  with  other  subjects  of  the  country  for  the 
purpose  of  protecting  such  property  by  insurance." 

Hence,  where  a  licence  to  trade  with  the  enemy  was  given 
to  three  persons,  two  of  whom  themselves  became  alien 
enemies  before  action  brought,  it  was  held  that  the  broker, 
who  had  efieoted  the  policy  for  all  the  three,  might,  notwith- 
standing, recover  upon  it.^ 

Where  the  party  intended  to  be  insured  by  the  policy  does  Commence- 
not  become  an  alien  enemy  imtil  after  the  loss  and  the  hostilities  a 
cause  of  action  have  arisen,  his  right  to  sue  on  the  policy  ^^^^^  °* 
is  only  suspended  during  the  continuance  of  hostilities,  and 
revives  on  the  restoration  of  peace  ;^  hence,  the  defence  of 
aHen  enemy  in  such  cases  is  only  a  temporary  bar  of  the 
plaintiff's  right  to  sue.*    Where  the  war  breaks  out  before 
the  loss,  the  policy,  as  we  have  already  seen,  is  wholly  illegal 
and  void.* 


An  alien  enemy,  in  the  proper  sense  of  the  words,  is  Who  is  an  ' 
the  natural-bom  or  domiciled  subject  of  a  Sovereign  State  ^  «i«my. 
actually  at  war  with  our  own. 

"  The  law  of  England,"  says  Lord  Westbury,®  "  and  of 
almost  all  civilized  countries  ascribes  to  each  individual  at 
his  birth  two  distinct  legal  states  or  conditions:  one  by 
virtue  of  which  he  becomes  the  subject  of  some  particular 


1  13  East,  341. 

>  De  Tastet  v,  Taylor,  4  Tannt. 
283. 

3  Flindt  r.  Waters,  15  East,  260, 
266. 

*  Harman  v.  Kingston,  3  Gamp. 
160,  162.  As  to  the  replication  to 
Booh  a  defence,  see  Boulton  v.  Dobree, 
2  Camp.  162;  and  see  Alcenins  (or 
Alcinons)  r.  Nigren,  4  Ell.  &  Bl.  217 ; 
23  L.  J.  (Q.  B.)  287;  8hepeler  r. 


Durant,  23  L.  J.  (0.  P.)  140. 

^  Gramba  v,  Le  Mesnrier,  4  East, 
407. 

•  Per  Lord  Westbnry  in  Udny  v. 
Udny,  L.  R.,  1  H.  of  Lds.  (Scotch 
cases),  441,  457,  458,  459. 

I  have  taken  upon  me  to  collect 
together  on  each  branch  of  the  subject 
what  as  it  appears  in  the  judgment 
is  interspersed,  and  contrasted  sen- 
tence with  sentence. 
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oountry,  binding  him  by  the  tie  of  natural  allegianoe,  and 
which  may  be  called  his  political  status ;  another  by  virtue 
of  which  he  has  ascribed  to  him  the  character  of  a  citixen  of 
some  particular  country,  and  as  such  is  possessed  of  certain 
municipal  rights  and  subject  to  certain  obligations,  which 
latter  character  is  the  civil  statm  or  condition  of  the  indi- 
vidual and  may  be  quite  different  from  his  political  status. 
The  political  status  may  depend  on  different  laws  in  different 
countries;  whereas  the  civil  status  is  governed  universally 
by  one  single  principle,  namely,  that  of  domicile  which  is  the 
criterion  established  by  law  for  the  purpose  of  determining 
civil  status. 


Domioil  of 
origin. 


'^  It  is  a  settled  principle  that  no  man  shall  be  without  a 
domicil ;  and  to  secure  this  result  the  law  attributes  to  every 
individual  as  soon  as  he  is  bom  the  domicil  of  his  father  if 
the  child  be  legitimate,  and  the  domicil  of  the  mother  if 
illegitimate.  This  has  been  called  the  domicil  of  origin^  and 
is  involuntary. 

"  When  another  domicil  is  put  on,  the  domicil  of  origin 
is  for  that  purpose  relinquished,  and  remains  in  abeyance 
during  the  continuance  of  the  domicil  of  choice ;  but  as  the 
domicil  of  origin  is  the  creature  of  law,  and  independent  of 
the  will  of  the  party,  it  would  be  inconsistent  with  the  prin- 
ciples on  which  it  is  by  law  created  and  ascribed  to  suppose 
that  it  is  capable  of  being  by  the  act  of  the  party  entirely 
obliterated  and  extinguished. 

"  It  revives  and  exists  whenever  there  is  no  other  domicil, 
and  it  does  not  require  to  be  regained  or  reconstituted  animo 
et  facto  in  the  manner  which  is  necessary  for  the  acquisition 
of  a  domicil  of  choice, 

"  The  domicil  of  origin  may  be  extinguished  by  act  of  law, 
as  for  example  by  sentence  of  death,  or  exile  for  life,  which 
puts  an  end  to  the  status  civilis  of  the  criminal ;  but  it  cannot 
be  destroyed  by  the  will  and  act  of  the  party. 


Domicil  of 
choice. 


"  Other  domicils,  including  domicil  by  operation  of  law,  as. 
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on  marriage^  are  domicih  of  choice.  For  as  soon  as  an 
individual  is  sui  Juris  it  is  competent  to  him  to  elect  and 
assume  another  domioily  the  continuance  of  which  depends 
upon  his  will  and  act. 

"  Domicil  of  choice  is  a  conclusion  or  inference  which  the  How 
law  derives  from  the  fact  of  a  man  fixing  voluntarily  his  sole  ^^ 
or  chief  residence  in  a  particular  place,  with  an  intention  of 
continuing  to  reside  there  for  an  unlimited  time.     This  is  a 
description  of  the  circumstances  which  create  or  constitute  a 
domicil  and  not  a  definition  of  the  term. 

''There  must  be  a  residence  freely  chosen  and  not  pre^ 
scribed  or  dictated  by  any  external  necessity,  such  as  the 
duties  of  office,  the  demands  of  creditors,  or  the  relief  from 
illness;  and  it  must  be  residence  fixed,  not  for  a  limited 
period  or  for  a  particular  purpose,  but  general  and  indefinite 
in  its  future  contemplation. 

"  It  is  true  that  residence  originally  temporary  or  intended 
for  a  limited  period  may  afterwards  become  general  and 
unlimited,  and  in  such  a  case  as  soon  as  the  change  of 
purpose  or  animus  manendi  can  be  inferred,  the  fact  of  domicil 
is  established. 

''  Domicil  of  choice,  as  it  is  gained  anirno  et  facto y  so  it  may  How  laid 
be  put  an  end  to  in  the  same  manner.  ®' 

''  Expressions  are  found  in  some  books  and  in  one  or  two 
cases,  that  the  first  or  existing  domicil  remains  until  another 
is  acquired.  This  is  true,  if  applied  to  the  domicil  of  origin, 
but  cannot  be  true  if  such  general  words  were  intended 
(which  is  not  probable)  to  convey  the  conclusion  that  a 
domicil  of  choice,  though  unequivocally  relinquished  and 
abandoned,  clings,  in  despite  of  his  will  and  acts,  to  the 
party  until  another  domicil  has  animo  et  facto  been  acquired. 
Such  a  conclusion  would  be  absurd ;  but  there  is  no  absurdity, 
and  on  the  contrary  much  reason  in  holding  that  an  acquired 
domicil  may  be  effectually  abandoned  by  unequivocal  inten- 
tion and  act;  and  that  when  it  is  so  determined,  the 
domicil  of  origin  revives  until  a  new  domicil  of  choice  be 
acquired." 
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Domicil 
during  war. 


Neutral  in  a 

belligerent 

territory. 


Neutral 
going  into 


In  these  few  sentences  of  the  noble  and  learned  Judge  we 
find  a  condensed  statement  of  the  law  respecting  domicil  and 
of  the  rules  of  evidence  according  to  which  the  fact  of  domicil 
is  determined.  It  would  be  aside  from  the  proper  object  of 
this  treatise  to  attempt  here  a  general  discussion  of  these 
principles  and  rules ;  the  more  so  as  the  only  relation  which 
our  subject  has  with  the  question  of  domicil  is  restricted  to  a 
period  of  war  and  during  that  period  to  the  belligerents  on 
either  side  and  those  who  become  domiciled  with  them. 
Moreover,  it  would  seem  that  the  time  and  circumstances  so 
special  and  peculiar  as  those  of  war  cannot  but  modify  the 
sense  and  limitation  put  upon  those  principles  and  rules  in 
their  application  to  the  facts ;  and  hence  a  further  reason 
arises  for  declining  in  this  place  a  general  discussion  of  the 
law  of  domicil. 

By  the  commencement  of  hostilities  the  status  of  every  one 
resident  at  the  moment  in  the  belligerent  territories  is  primd, 
facie  determined.  The  presumption  of  law  as  to  such  a  person 
is  that  he  is  domiciled  where  he  then  is,  and  is  consequently 
a  belligerent.  The  evidence  of  fact  is  necessary  to  rebut  the 
presumption. 

First,  on  the  part  of  one  who  at  the  time  that  war  is 
declared  or  breaks  out  is  trading  in  the  belligerent  territory 
and  wishes  not  to  be  compromised  by  the  existence  of  war,  he 
must  be  expeditious  in  getting  himself  and  his  property  out 
of  the  country.  Till  that  be  accomplished  he  is  in  f«u)t 
carrying  on  the  trade  of  the  country,  and  increasing  its 
resources  for  war,  and  consequently  contravening  the  policy 
of  its  enemy,  who  haa  therefore  a  keen  interest,  first  in 
presuming  everything  to  the  disadvantage  of  the  trader,  and 
then  a  reason  for  accelerating  the  time  beyond  which  the 
trader's  neutrality  is  lost  by  the  acquisition  of  a  domicil  of 
choice.  If  such  a  domicil  has  already  been  acquired  when 
hostilities  commence,  the  reason  for  expeditious  removal  is  the 
more  urgent,  in  case  he  would  clear  himself  of  the  belligerent 
character. 

Secondly,  if  he  has  gone  into  the  country  for  a  special 
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temporary  purpose,  his  presence  there  during  hostilities  is  MUprent 
thereby  explained  and  his  neutrality  preserved.  It  is  when 
he  out-stays  the  accomplishment  of  such  a  purpose  in  the 
belligerent  territory  that  his  continuanocy  and  especially  his 
trading  there,  begins  to  accumulate  as  evidence  against  him 
of  the  animus  manendi.  Even  before  the  accomplishment  of 
his  temporary  purpose,  if  general  trading  goes  on  with  him 
in  the  belligerent  territory,  the  enemy  will  scrutinize  very 
carefuUy  with  what  diHgence  the  purpose  that  took  him  into 
the  country  is  being  prosecuted.  For  if  it  is  being  used  by 
him  to  cloak  his  designs  in  order  to  prosecute  a  profitable 
trade  apart  from  the  disadvantages  of  the  belligerent  cha- 
racter, although  in  the  belligerent  country,  he  is  in  that  case 
deemed  to  be  a  domiciled  belligerent  and  liable  to  the  laws 
and  the  misfortunes  of  the  war.^ 

Tabbs  was  a  native-bom  subject  of  America,  commanding 
a  vessel  employed  in  the  trade  between  England  and  the 
United  States.  About  four  years  before  the  action  in  which 
the  question  of  his  nationality  arose,  he  had  married  an 
English  woman,  by  whom  he  had  a  family,  and  who  ever 
since  the  marriage  had  resided  in  a  house  which  he  had  taken 
in  Liverpool,  where  he,  too,  lived  with  her  when  at  home. 
Since  his  marriage  he  had  made  one  or  two  voyages  to 
America,  from  which  he  had  returned  and  lived  with  his 
family  at JLi^ipool,  and  for  the  last  year  he  had  never  left 
"Engtofid ;  it  appeared,  however,  that  he  had  in  contempla- 
tion, at  some  future  time,  to  go  with  his  family  to  America 
and  reside  there.  Lord  Kenyon  held,  that  his  residence 
in  this  country,  under  the  circumstances  above  detailed, 
had  operated  a  change  of  domicil,  and  given  him,  for  all 
commercial  purposes,  the  national  character  of  a  British 
subject.^ 

A  native-bom  subject  of  Great  Britain,  who  had  become  a 

^  See  these  questions  disoossed  in  12  ;  The  Bemon,  1  ibid.  102 ;  Elbers 

The  Harmonj,  2  C.  Bob.  B.  322 ;  v.  United  Ins.  Co.,  16  Johns.  K.  T. 

The  Diana,  5  ibid.  60 ;  The  Ocean,  12S. 

5  ibid.  90 ;  The  Indian  Chief,  3  ibid.  '  Tabbs  v.  Bendelaok,  4  Esp.  107. 


140  PARTIES  UNASSUEABLK.  [PAET  I. 

naturalized  citizen  of  New  York,  and  member  of  a  oom- 
meroial  house  there,  went,  in  1808,  to  Jamaica  (consequently, 
within  the  dominions  of  his  native  state),  to  collect  debts 
due  to  his  house ;  he  went  there  again  for  the  same  purpose 
in  1810,  and  then  stayed  there,  for  that  purpose,  about  a 
year ;  he  went  a  third  time,  for  the  same  purpose,  in  1811, 
and  remained  there  until  after  the  declaration  of  war  by  the 
United  States  against  Ghreat  Britain  in  1812 ;  during  the 
whole  period  of  his  visits  to  Jamaica  his  business  continued 
to  be  conducted  at  New  York,  and  it  was  understood  there 
that  he  proposed  to  return.  Hence,  though  he  had  resided 
a  considerable  portion  of  his  time  at  Jamaica  during  the  four 
years  preceding  the  war,  and  was  there  when  war  was  de- 
clared, it  was  held  that  his  native  national  character  had  not 
reverted,  so  as  to  supersede  that  acquired  by  his  residence  in 
the  United  States,  since  he  was  absent  rather  for  a  tempo- 
rary purpose  than  with  the  intention  of  establishing  himself 
abroad.^ 
Evidenoe  of  The  point,  then,  to  be  ascertained  being  the  real  intention 
Manendi,  ^^  ^^^  paxty  himsclf ,  no  circumstance  can  be  regarded  as  un- 

important which  can  in  any  way  tend  to  throw  light  upon 
it,  and  the  amount  of  evidence  required  to  establish  the 
animus  manendi  must,  of  course,  vary  with  the  circumstances 
of  each  ease. 

Thus,  slighter  evidenoe  would  be  requisite  pf^d  facie  to 
determine  the  domicil  of  a  man  retumiug  to  his  own  ootmtiy, 
than  of  the  same  man  going  to  reside  in  a  foreign  land.  In 
the  former  case  there  is  a  natural  presumption  that  the  party 
is  returning  to  re-assume  his  original  status ;  in  the  other  the 
natural  presimiption  rather  is,  that  he  is  not  going  for  the 
purposes  of  making  his  home  in  the  foreign  country,  but 
rather  of  returning  thence  to  his  own  when  he  shall  have 
accomplished  the  objects  of  his  journey.  Hence  a  national 
character,  acquired  in  a  foreign  country  by  residence,  changes 


1  The  Ann  Green,  1  GalliBon's  Bep.      B.  &  P.  430 ;  8  T.  B.  31,  S.  C. ;  The 
274  ;  see  also  Marryatt  r.  Wilson,  1      Freundschaft,  3  Wheaton,  51. 
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immediately  the  party  has  left  such  country  animo  hon  re* 
tertendL  In  such  case  the  native  domicil  revives  while  he  is 
yet  in  tramitUy  for  it  very  easily  reverts,  and  is  re-acquired 
the  moment  the  foreign  domicil  is  abandoned.^ 

But  here,  as  in  all  other  cases,  the  animm  manendi^  or, 
rather,  the  animus  non  revertendiy  is  the  all-important  test; 
and  therefore  a  mere  return  to  a  man's  native  country,  with- 
out any  intention  to  abandon  his  foreign  domici],  does  not, 
as  we  have  seen,  work  any  change  of  domicil.^  Thus,  where 
a  British-bom  subject,  who  had  been  naturalized,  and  had 
acquired  a  domicil  as  a  citizen  of  the  United  States,  returned 
for  a  few  days  to  the  British  dominions,  in  the  course  of  pro- 
secuting a  voyage  from  America  to  the  East  Indies,  his  native 
national  character  was  held  not  to  have  reverted  by  this 
Hmited  stay  in  his  native  country  for  a  temporary  purpose.' 
So  a  British-bom  subject,  having  a  mercantile  establishment 
in  Lisbon,  was  held,  in  the  United  States,  not  to  have  lost 
the  Portuguese  national  character  by  returning  to  England 
for  a  special  purpose.^ 

Of  course,  the  natives  of  a  belligerent  state,  if  they  are  Katiye 
resident  and  carrymg  on  their  business  m  a  neutral  coimtry,  i^  neutral 
are,  by  reason  of  their  domicil,  for  all  commercial  purposes,  «>^*^« 
regarded  as  subjects  of  the  neutral  state,  and  enjoy  all  the 
privileges,  and  are  subjected  to  all  the  inconveniences,  of  a 
neutral  trade.^ 

But  where  the  partner  of  a  mercantile  house  in  England 
sailed  with  his  wife  and  family  for  America,  after  war  had 


^  Per  Lord  Westbury,  ante,  p.  137; 
The  Indian  Chief,  8  G.  Bob.  Adm. 
Bep.  12;  La  Yirginie,  5  C.  Bob. 
Adm.  Bep.  98  ;  see  1  Kent,  Com.  76 ; 
Story's  Conflict  oi  Laws,  o.  iii.  s.  48, 
p.  53. 

3  Wilson  V,  Marryatt,  8  T.  B.  31 ; 
The  Freondsbhaft,  3  Wheaton's  Snp. 
Coort  B.  61 ;  The  Ann  Green,  1 
Galliflon's  B.  274;  see  also  The 
Lidian  Chief,  3  C.  Bob.  Adm.  B.  12. 

*  Wilson  V.  Mazryatt,  8  T.  B.  31. 

*  The   Freimdschaft,  snpra;   see 


also  the  ease  of  The  Ann  Green, 
supra ;  The  Nereid,  9  Cranch's  Sup. 
Court  B.  388. 

«  Wilson  V.  Marryatt,  8  T.  B.  31 ; 
K'Connell  v.  Hector,  3  B.  &  P.  113 ; 
The  Danaous  (in  the  House  of  Lords), 
cited  4  C.  Bob.  Ad.  265 ;  BeU  r.  Beid, 
1  M.  &  Sel.  726.  The  cases  in  the 
United  States  on  the  same  subject  are 
refezred  to  in  1  Kent,  Com.  75,  note. 
The  most  important  are  The  Venus, 
8  Cranbh*s  Sup.  Court  B.  253  ;  The 
Frances,  ibid.  363. 
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been  declared  between  this  country  and  the  States,  but  before 
he  knew  of  it,  or  had  any  reason  to  suspect  it ;  and  after  hk 
arrival  in  America  he  continued  to  reside  there  throughout 
the  war,  but  without  engaging  in  trade ;  as  it  did  not  clearly 
appear  that  his  stay  was  not  compulsory.  Lord  Ellenborough 
held  that  he  could  not,  by  such  residence,  be  considered  to 
have  acquired  a  hostile  character.^ 

It  has  been  held  in  the  United  States  that  if  the  native- 
born  subject  of  one  state  has  acquired  a  domicil  in  a  hostile 
state,  by  residing  and  keeping  up  a  commercial  establishment 
there  before  the  breaking  out  of  hostilities,  his  property, 
shipped  before  knowledge  of  the  war,  but  while  his  acquired 
domicil  continued,  would  be  liable  to  capture,  on  the  ground 
that  his  permanent  residence  had  stamped  In'm  with  the 
national  character  of  the  hostile  country. 

Some  American  merchants,  who  had  gained  a  domicil  by 
residing  and  carrjring  on  trade  in  England,  before  hearing  of 
the  declaration  of  war  by  the  United  States  against  Great 
Britain  in  1812,  and  while  they  had  no  particular  expectation 
of  it,  nor  any  intention  of  ceasing  to  reside  in  this  country, 
shipped  cfiurgoes  to  the  United  States,  which  were  captured 
by  American  cruisers,  after  a  declaration  of  hostilities:  a 
majority  of  the  Judges  of  the  Supreme  Court  decided  (against 
the  opinion,  however,  of  Marshall,  C.  J.)  that  the  property 
was  liable  to  capture  as  belonging  to.  those  who,  by  trading 
and  residing  in  an  actually  hostile  country,  were  to  be 
regarded  for  all  commercial  purposes  as  alien  enemies;^ 
Chief  Justice  Marshall  dissented,  on  the  ground  that  the 
parties  should  have  had  an  opportunity  given  them,  after 
they  knew  of  the  declaration  of  war,  to  show  by  their  acts 
whether  or  not  they  intended  to  continue  to  make  the  hostile 
country  the  place  of  their  permanent  abode.* 

^  Boberts  v.  Hardy,  3  M.  &  Sel.  169,  and  note,  who  indinee  to  the 

683»  as  explained  in  the   ease  of  opinionof  Marshall,  G.  J.,  and  refers 

Willison  V.  Patterson,  7  Taunt.  43S.  to  The  Ocean,  5  G.  Bob.  Adm.  B.  90, 

*  The  Venus,  SOranuh's  Sup.  Court  as  supporting  his  view  of  the  case. 
B.  277 ;  see  1  Kent,  Com.  78,  and  the         ^  There  appears  to  be  some  leaning 

remarks  of  Mr.  Phillips,  vol.  i.  no.  towards  this  opinion  in  the  judgment 
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In  one  case  Lord  Ellenboroagh  held  that  a  British-born 
Bnbject  became  an  alien  enemy  by  residing  and  trading  in 
a  hostile  country,  even  though  he  had  been  adopted  as  the 
citizen  of  a  neutral  state,  and  was  then  residing  and  carrying 
on  his  business  in  the  hostile  country  as  the  recognized  agent 
of  such  neutral  state.^ 

Upon  these  principles  British-bom  subjects,  residing  and 
carrying  on  trade  in  a  neutral  country,  axe  admitted,  in 
respect  to  their  bond  fide  trade,  to  all  the  priyileges  of  a 
neutral  character.^  Thus,  a  British-born  subject,  adopted 
by  and  trading  in  the  United  States,  was  permitted  to 
prosecute  a  voyage  from  America  to  the  East^Indies  in  a 
manner  which  would  have  been  illegal  in  a  British  subject, 
but  which  was  permitted  by  treaty  to  the  citizens  of  the 
United  States.' 

He  may  also,  like  any  other  neutral,  carry  on  trade  with 
powers  at  war  with  his  own  country.  Thus,  in  the  case  of 
The  BanaouSf  which  came  before  the  House  of  Lords  in  1802, 
a  British-bom  subject,  resident  and  trading  in  Portugal,  was 
allowed  the  benefit  of  the  Portuguese  neutral  character,  so 
far  as  to  render  his  trade  with  Holland,  then  at  war  with 
England,  not  impeachable  as  an  illegal  trade.^  The  same 
rule  was  afterwards  applied  to  a  natural-bom  British  subject, 
domiciled  in  the  United  States,  and  it  was  held  that  he  might 
lawfully  trade  to  a  country  at  war  with  England,  but  at 
peace  with  the  United  States.^ 

If  an  alien  enemy,  flagrante  bello^  migrate  into  a  neutral  Alien  enemy 
country,  certainly  gaining  thereby  considerable  advantages,  flagrante  hello. 
and  possibly  still  retaining  a  secret  connection  for  the  pur- 
poses of  trade  with  his  own  country,  he  does  not  thereby 


of  the  Queen's  Bench  in  Esposito  v,         '  See  The  Emanuel,  1 C.  Bob.  Ad. 

Bowden,  4  E.  &  B.  963 ;  24  L.  J.  269. 

(Q.  B.)  210,  216 ;  see  MaclaoUan  on  >  Wikon  v.  Marryatt,  8  T.  B.  31. 

Shipping,  557—559.  «  Cited  in  4   C.   Bob.  Ad.   255, 

^  O'Meallj  V,  Wilson,   1  Gamp.  note. 
481.  ^  BeU  r.  Beid,  1  M.  &  Sel.  726. 
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become  neutral;  at  all  events,  the  circumstanoes  attending 
such  a  course,  with  a  view  to  ascertaining  his  object  and 
intention,  will  be  closely  scrutinized.* 

A  neutral  who  is  resident  and  carrying  on  trade  in  a  foreign 
country,  up  to  the  time  of  the  breaMng  out  of  hostilities 
between  that  country  and  our  own,  is  not  precluded  if  he 
then,  with  all  expedition,  breaks  up  his  establishment  in  the 
enemy's  country,  from  recovering  in  our  Courts,  during  the 
war,  on  a  policy  effected  before  the  commencement  of  hosti- 
lities, on  his  separate  share  as  part  owner  in  a  ship  and  cargo; 
and  yet  the  other  moiety  of  both  may  be  owned  by  an  alien 
enemy,  in  partnership  with  whom  he  had,  prior  to  the  declara- 
tion of  hostilities,  been  carrying  on  his  establishment  in  the 
belligerent  country.* 


National  Where  the  party  interested  is  himself  a  neutral,  a  policy 

ports.  on  goods  consigned  to  him  at  a  neutral  port  is  not  void  by 

the  fact  of  his  happening  at  the  time  to  be  resident  in  a 
place,  which  though  situated  in  neutral  dominions,  is  occu- 
pied by  the  troops  of  the  enemy.' 

During  the  unexampled  circumstances  of  the  First  Napo- 
leon's wars,  it  frequently  became  important  to  decide  upon 
the  national  character  of  ports,  which  though  nominally 
neutral,  were  yet  under  military  occupation  by  the  troops  of 
the  French  Emperor. 

As  we  shall  have  occasion  to  consider  these  cases  elsewhere, 
it  will  be  sufficient  in  this  place  to  state  the  two  principles 
upon  which  they  were  mainly  decided: — Ist,  That  a  port 
belonging  to  a  neutral  state,  though  coerced,  or  even  occupied, 
by  the  forces  of  a  belligerent,  does  not  by  virtue  of  such 

^  The  Doe  Hermanos,  2  Wheaton'e  oaee.    See  a  note  of  Lord  GampbeU's 

Sap.  Court  B.  76,  cited  1  Kent,  Com.  to  his  report  of  Bromley  v.  Heseltine, 

76 ;  1  FhillipB,  Ins.  no.  166.  1  Camp.  75. 

*  Botch  f.  Edie,  6T.B.413;  such  '  Bromley  v,  Heseltine,  1  Camp, 

aeema  to  be  the  true  effect  of  the  75. 
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aggression  cease  to  be  neutral  and  become  hostile,  provided  it 
still  retains  its  own  institutions  and  its  own  civil  govern- 
ment:— ^2nd.  That  the  most  potent  evidence  in  time  of  general 
war,  as  to  the  hostile  or  non-hostile  character  of  ports,  is  the 
declaration  of  our  own  government,  which  by  either  directly 
or  indirectly  recognizing  any  of  the  ports  of  a  hostile  state, 
or  of  its  colonial  possessions,  as  neutral  or  non-hostile  ports, 
is  binding  on  our  courts  of  justice.^ 


So  much  for  domicil.    But  irrespective  of  personal  domicil,  Character  of 
and  notwithstanding  the  trader's  absence  from  the  enemy's  of  origin  in 
ooimtry  during  the  war,  the  produce  of  his  estates  in  that  ^^and 
coimtry,  and  the  commerce  conducted  by  his  trading  esta-  <»"ameroe. 
blishment  there,  will  receive  the  character  and  suffer  the 
disadvantages  of  enemy's  property  and  commerce.^ 

At  the  same  time,  this  principle  applies  only  to  property  Distmction. 
or  transactions  connected  with  the  hostile  firm.  If  a  neutral 
have  two  houses  of  business,  one  in  the  neutral  and  the  other 
in  the  belligerent  country,  his  property  connected  with  the 
neutral  house  is  protected  from  seizure,  while  his  property 
connected  with  the  hostile  establishment  is  liable  to  it.^  On 
the  same  principle,  there  may  be  a  partnership  between  two 
persons,  one  residing  in  a  neutral  and  the  other  in  a  belli- 
gerent country,  and  the  trade  of  one  of  them  with  the  enemy 
will  be  held  lawful,  and  that  of  the  other  unlawful,  and  con- 
sequently the  share  of  one  partner  in  the  joint  traffic  will  be 
condemned,  and  that  of  the  other  restored.^ 

X  Bromley  v.  Heeeltine,  1  Gamp.  Anna  Catharina,  6  ibid.  167;  The 

76 ;    Donaldson  v.  Thomson,   ibid.  FhoBniz,  6  ibid.  21 ;  The  Dree  Ge- 

429  ;  Johnson  v.  Greayes,  2  Tannt.  brooders,  4  ibid.  236. 

344  ;  Atkinson  v.  Abbott,  11  East,  >  The  Portland,  8  C.  Bob.  Ad.  B. 

186 ;  Hagedom  v.  BeU,  1  M.  &  Sel.  41. 

460 ;  see  also  Blaokbum  v.  Thomp-  *  Ibid. ;  The  Herman,  4  0.  Bob. 

son,  3  Gamp.  61.  Ad.  B.  228 ;  The  Jonge  Elassina,  6 

»  The  Portland,  8  0.  Bob.  41 ;  The  G.  Bob.  Ad.  B.  297. 
Vigilantia,  1  ibid.  1,  16 ;  The  Vrow 

M.  L 


^ 
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PriTikffed  A  neutral,  however,  on  the  breaking  out  of  hostilities,  has 

the  same  rights  of  carrying  on  trade  with  either  of  the  belli- 
gerents as  he  had  before  the  war  oommenoed.  But  if, 
instead  of  pursuing  such  trade  on  its  old  footing  and  in  the 
ordinaiy  course  of  his  previous  mercantile  transactions  in 
time  of  peace,  he  becomes  a  privileged  trader  of  the  enemy ; 
or,  if  the  trade  itself  consist  of  a  colonial  carrying  trade 
between  the  hostile  mother  country  and  any  one  of  her 
foreign  settlements,  to  which  neutral  nations  were  not 
admitted  previous  to  the  war ; — the  neutral,  by  the  exercise 
of  such  privileged  or  unusual  trade,  is,  in  respect  of  such 
trade,  regarded  as  an  alien  enemy,  and  cannot  maintain  an 
action  here  on  a  policy  to  protect  it.^ 

Trading  The  consul  of  a  neutral  nation  resident  as  consul  in  this 

country,  if  engaged  in  such  privileged  colonial  or  coasting 
trade  of  the  enemy,  loses  his  neutral  character;^  and  his 
consular  residence  does  not  protect  his  goods  concerned  in 
such  trade  from  seizure  and  condemnation  as  enemy's  pro- 
perty.* 

The  Flag  and  When  enemy's  goods,  although  carried  in  neutral  ships, 
^'  were  liable  to  seizure  and  confiscation,  yet  the  ship  and  rest 
of  the  cargo  were  not  thereby  rendered  liable  to  a  similar 
fate,  unless  the  property  of  the  same  owners.* 

Declaration  By  the  Treaty  of  Paris,  concluded  in  1856,  it  is  declared 
that  the  "  neutral  flag  covers  enemy's  goods  with  the  excep- 
tion of  contraband  of  war,"  and  that  "neutral  goods,  with 
the  same  exception,  are  not  liable  to  capture  under  enemy's 
flag." 


^  See  the  judgments  of  Sir  W.  Ad.  B.  232. 

Scott  in  The  Immanuel,  2  0.  Bob.  '  The  Indian  Chief,  3  0.  Bob.  Ad. 

Ad.  B.  186 ;  The  Anna  Catharina,  4  B.  12. 

G.    Bob.  Ad.    B.    107 ;  The   Dree  *  Barker  v.  Blakes,  9  East,  283 ; 

Grebroeders,  ibid.  232.  Feise  r.  Aguilar,  3  Taunt.  506. 

»  The  Dree  Gebroeders,  4  0.  Bob. 
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Europeaiifl  reriding  and  trading  tinder  the  protection  of  Factories  in 
factories  or  colonial  establishments  in  Asia  or  Africa,  have 
the  national  character  of  i^e  European  mother  state  to  which 
the  establishment  belongs,  and  under  whose  protection  they 
live  and  trade ;  and  the  reason  of  this  is  obvious :  Europeans, 
so  circumstanced,  do  not  become  the  subjects  of  the  Asiatic 
or  African  power  in  whose  dominions  such  trading  establish- 
ment is  situated.^ 

Such  are  some  of  the  more  important  points  in  the  juris- 
prudence of  this  country  and  the  United  States,  on  the  sub- 
ject of  national  character,  as  affected  by  domicil  or  course  of 
trade.  No  attempt  has  been  made  to  illustrate  these  princi- 
ples by  more  recent  decisions,  which  have  merely  confirmed 
them ;  the  war  of  Prussia  with  Austria  and  with  France  has 
not  presented  any  occasion  for  applying  them  to  questions 
connected  with  the  contract  of  marine  insurance,  and  it  has 
not  been  deemed  desirable  further  to  encumber  a  work 
devoted  to  a  special  subject,  by  references  to  authorities 
which  more  properly  range  themselves  under  other  heads  of 
legal  inquiry. 


Every  person  capable  of  making  a  contract  may  be  an  Who  may  be 
insurer,  and  may  authorize  any  person  capable  of  being  an  '°'°^- 


agent  to  underwrite  policies  in  his  name  and  on  his  behalf. 
This  description  of  agency  in  marine  insurance  is  very  com- 
monly used  by  private  omderwriters  and  public  companies. 
The  practice  of  insuring  with  individuals  was  the  earliest  in 
use  anywhere,  and  long  continued  to  be  followed  in  this 
country.  The  reference  that  still  appears  at  the  present  day  Histoiy. 
in  the  ordinary  Lloyd's  policy  to  "the  surest  writing  or 
policy  of  assurance  heretofore  made  in  Lombard  Street," 
points  to  a  time  when  the  mercantile  operations  of  exchange 

1  The  Indian  Chief,  3  C.  Bob.  Ad.  B.  12,  22,  30,  31. 
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and  assurance  oanied  on  in  London  were  chiefly  in  the  hands 
of  Italians,  who  congregated  about  this  locality,  ever  since 
known  to  us  by  their  name.  It  is  from  their  language  that 
we  derive  the  word  which  designates  the  instrument  of 
assurance,  polizza^  which  in  its  English  form  becomes  policy^ 
having  nothing  but  the  appearance  in  common  with  the  word 
that  we  apply  to  statecraft.  The  enterprising  vigour  of 
these  foreign  merchants  in  England  seems  to  have  provoked 
the  jealousy  of  Englishmen,  and  our  House  of  Commons 
petitioned  the  King  against  them  in  the  18th  year  of 
Henry  VI.,  1439,  a.d.  ;  but  the  King  refused  his  consent 
to  the  petition  being  converted  into  a  statute.  A  severe 
Act,  however,  was  passed  against  them  in  the  first  year  of 
The  Lorn-  Eichard  III.  In  the  course  of  time,  these  natives  of  Lom- 
seded.  bardy  were   succeeded   by  English   capitalists,   and   these 

appear  to  have  been  in  the  habit  of  closing  their  disputes 
respecting  risks  and  losses  and  premiums  by  a  species  of 
tribunal  of  commerce,  the  members  of  which  were  appointed 
every  year  by  the  Lord  Mayor  of  London.  That  judicature 
ceasing  in  the  reign  of  Elizabeth  to  be  of  influence  with  the 
citizens  of  that  time,  was  then,  and  afterwards,  in  the  reign 
of  Charles  H.,  successively  renovated  and  refurbished,  but  in 
vain. 

Uoyd'g  In  the  time  of  William  III.  and  of  Queen  Anne,  when 

coffee-houses  in  London  were  the  fashionable  places  of  resort, 
and  some  of  the  most  noted  of  these  became  the  haunts- 
each  for  a  peculiar  class  (ps  Will's  for  literary  men),  Lloyd's 
at  the  comer  of  Abchurch  Lane,  in  Lombard  Street,  became 
the  celebrated  resort  of  seafaring  men,  and  those  that  did 
business  with  them.  There,  and  subsequently  in  Pope's 
Head  Alley,  and  ultimately  on  the  west  side  of  the  old 
Boyal  Exchange,  at  this  coffee-house  congregated  the  under- 
writers of  London,  having  formed  an  association  among 
themselves,  still  familiarly  known  on  the  high  places  of 
commerce  as  Lloyd's ;  and  in  connection  with  this  asso- 
ciation they  have  developed  a  ramified  system  of  agency 
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radiating  everywhere  to  the  ports  of  the  world,  which  is  now 
become  of  imposing  magnitude,  essential  to  the  business  of 
marine  insurance  whether  in  the  hands  of  individuals  or  of 
companies,  and  indispensable  to  the  general  interests  of 
British  commerce. 

Lloyd^s  underwriters  now  meet  and  carry  on  their  business  Lloyd's 
m  subscription  rooms  over  the  Eoyal  Exchange,  consisting 
of  two  apartments,  one,  in  which  the  underwriters  sit  for  the 
transaction  of  business  with  their  employers,  called  the  Public 
Eoom,  and  another,  called  the  Private  Room,  opening  out  of 
the  flrst.i 

The  affairs  of  the  subscribers  to  these  rooms  are  managed 
by  a  committee,  chosen  from  their  own  number,  called  Lloyd's 
committee,  and  presided  over  by  a  chairman. 

Agents  (generally  called  Lloyd's  agents)  are  appointed  by  Lloyd's 
this  committee  in  all  the  principal  ports  of  the  world,  whose 
business  it  is  regularly  to  forward  to  Lloyd's  accounts  of  all 
departures  from  and  arrivals  at  their  ports,  as  well  as  of 
losses  and  other  casualties ;  and,  in  general,  all  such  informa- 
tion as  may  be  supposed  of  importance  in  guiding  the  judg- 
ment of  the  underwriters.     These  written  accounts,  which, 
in  the  present  state  of  our  commerce,  are  arriving  hourly 
from  some  part  or  other  of  the  world,  are  posted  up  as  fast 
as  they  come  in,  on  the  walls  of  the  inner  or  private  room  at 
Lloyd's,  and  are  called  Lloyd's  "Written  Lists;  as  soon  as  Lloyd's 
the  pressure  of  business  will  allow,  the  contents  of  these  ^"^ 
written  lists  are  copied  out  into  two  large  books,  placed  in  a 
conspicuous  part  of  the  inner  room,  and  also  in  another  book, 
which  is  placed  in  the  large  outer  room  for  the  more  con- 
venient use  of  the  general  public;  after  being  thus  copied 
into  these  books,  which  are  called  Lloyd's  Books,  the  written 
lists  are  subsequently  printed  and  filed,  and  copies  are  dis-  Lloyd's 
tributed  to  subscribers. 

Thus,  there  are  three  sources  of  information  relating  to  the 
arrivaLs,  departures,  losses,  accidents,  and  incidents  of  shipping 

^  This  society  was  regulated  by  a  it  was  incorporated  in  1871  by  special 
deed  of  association,  dated  1811,  until      Act,  34  Vict.  o.  i^i. 
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Form  of  un- 
derwiitiiig^. 


accessible  to  the  subscribers  at  Lloyd's : — The  written  lists, 
oontainiiig  the  latest  intelligence ;  Lloyd's  books,  containing 
this  intelligence  condensed,  methodized,  and  alphabetically 
arranged ;  the  printed  lists,  filed  for  those  who  may  wish  to 
consult  them.^ 

Lloyd's  underwriters  individually  sign  their  names  at  the 
foot  of  the  policy,  and  opposite  thereto  the  sum  insured  by 
each  in  figures  and  also  in  words,  with  the  date  of  so  doing.^ 
This  is  technically  called  underwriting  the  policy  for  so 
much,  and  each  thereby  makes  a  separate  contract  in  the 
terms  of  the  instrument  with  the  assured  of  the  particular 
amount  set  opposite  to  his  name.  The  right  of  action  in  the 
assured  is  consequently  against  each  separately,  and  not 
against  all  jointly. 

It  appears  that  of  late,  say  about  the  year  1853  in  particular 
instances,  and  since  1869  generally  from  all  the  underwriting 
members,  the  Committee  of  Lloyd's  have  required  a  written 
guarantee  to  cover  the  engagements  of  each  in  his  capacity 
as  an  underwriting  member,  usually  of  the  amount  of  5000/., 
with  a  view  to  maintaining  the  credit  of  the  room.  The 
Corporation  of  Lloyd's  being  thus  constituted  trustees  of 
the  guarantee  on  behalf  of  those  who  have  sustained  damage 


^  ''The  receipt  of  official  news  of 
capture,"  &o.  being  a  term  in  a 
polioji  the  qnestion  was,  what  would 
satisfy  it.  News  of  the  embargo 
reached  a  mercantile  fhrnj  the  agents 
of  the  ship,  in  London,  by  telegraph ; 
the  telegram  was  carried  by  the  in- 
surance broker  to  Lloyd's,  where, 
upon  its  being  authenticated  with 
the  name  of  the  receiving  firm,  the 
contents  were  entered  in  Lloyd*  s 
"Lost  Book."  This  was  held  by  a 
special  jury  at  Guildhall,  Erie,  0.  J*., 
presiding,  to  be  official  news ;  Fowler 
V.  The  English  and  Scottish  Marine 
Ins.  Co.,  Guildhall  Sitt.  post.  M.  T. 
1864. 

2  30  &  31  Vict.  0.  23,  s.  7.  Rule 
4  In  the  sched.  to  the  special  Act, 


34  Vict.   o.  xzi,   inooiporating  the 
Society  of  Lloyd's  is  as  follows : — 

*'An  underwriting  member  shall 
not,  by  himself  or  by  any  partner  or 
other  substitute,  directly  or  indirectly 
underwrite  in  the  city  of  London 
a  policy  of  insurance,  as  follows: 
(1)  In  the  name  of  a  partnership,  or 
otherwise  than  in  the  name  of  one 
individual  (being  an  underwriting 
member  of  the  Society)  for  each 
separate  sum  subscribed ;  or  (2)  For 
the  account,  benefit,  or  advantage  of 
any  company  or  association,  imless 
they  are  subscribers  to  the  Society, 
nor  unless  every  policy  underwritten 
for  their  account,  benefit,  or  advan- 
tage is  underwritten  in  their  ordinary 
place  of  businefls.'* 
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by  the  failure  of  the  underwriting  member  in  respect  of  his 
engagements  in  that  capaoitj,  are  entitled  to  put  it  in  suit, 
although  they  have  themselves  suffered  no  loss.^ 

About  the  beginning  of  the  Great  Bubble  Tear,  that  is,  The  two  Old 
1719-1720,  certain  persons  desirous  of  forming  a  Company  ™P*^®"" 
for  the  purposes  of  insurance,  headed  respectively  by  Lord 
Onslow  (who  afterwards  formed  the  Royal  Exchange  Assur- 
ance Company),  and  by  Lord  Ohetwynd  (who  afterwards 
formed  the  London  Assurance  Company),  made  sundry 
unavailing  attempts  to  interest  the  House  of  Commons  in 
their  favour  for  that  end.  At  length,  hectring  that  the  debts 
of  the  Civil  List  were  heavy,  and  the  Government  in  diffi- 
culty for  the  means  of  meeting  them,  these  two  sets  of 
gentlemen  offered  a  contribution  of  300,000/.  each,  provided 
the  Crown  would  incorporate  them  with  a  monopoly  as 
insurance  companies.  The  6  Geo.  1,  c.  18,  founded  on  a 
message  sebt  down  to  the  House  of  Commons  the  4th  of  May, 
1720,  passed  the  same  year,  and  the  Xing,  in  consequence, 
incorporated  the  two  Companies  with  the  exclusive  right  of 
making  sea  insurances  in  their  corporate  capacity,  and  re- 
straining all  others  from  granting  insurances  as  companies  or 
partnerships  on  a  joint  capital.  By  an  Act  of  the  next  year, 
7  Gteo.  1,  0.  27, 150,000/.  was  remitted  to  each  Company  of 
the  price  originally  offered  for  its  incorporation.  An  Act  of 
the  following  year,  8  Geo.  1,  c.  15,  relieved  them  of  any 
liability  to  double  damages  or  costs  at  law;  and  the  11  Geo.  1, 
c.  30,  gave  them  the  right  of  pleading  the  general  issue  to 
any  action  on  their  policies,  which  they  still  retain.'  These 
latter  two  statutes,  as  the  law  stood  then,  conferred  privileges 
of  a  value  almost  inappreciably  great.  Her  Majesty's  sub- 
jects are  now,  by  the  amelioration  of  the  law,  generally 


^  Lloyd's  V.  Harper,  16  Gh.  D.  Co.,  31  L.  J.  (Q.  B.)  93;  1  B.  &  S. 

290.  956;  and  amid  the  rooent  changes 

'  They  retain  this  right  still,  not-  effected   by   the    Judicature   Acts, 

withstanding  the  6  &  6  '^^t.  c.  97,  this  privilege  appears  to  remain  un- 

8.  3 ;  Garr  v.  The  Boyal  Exch.  Ass.  changed. 
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placed  on  a  level  with  them  in  respect  of  the  subject  of  the 
former  of  the  two ;  and  the  privilege  under  the  latter,  though 
it  be  still  preserved  to  them,  is  reduced  by  changes  in  the 
system  of  pleading  to  what  is  little  better  than  an  empty 
form. 

Their  main  privilege  of  exclusively  granting  marine  poli- 
cies as  corporate  bodies  was  retained  by  them  till  the  year 
1824,  when  the  5  Geo.  4,  c.  114,  repealed  so  much  of  the 
6  Geo.  1,  0.  18,  as  restrains  "  any  corporation  or  body  politic, 
society  or  partnership,  or  persons  acting  in  any  society  or 
partnership,"  from  underwriting  sea  policies  or  lending 
money  on  bottomry.  During  this  long  interval  of  a  century 
the  assured  could  not  obtain  in  Great  Britain  the  joint 
security  of  any  nimiber  of  individuals  to  a  marine  policy 
except  from  these  two  companies ;  and  they,  it  seems,  clogged 
their  acceptance  of  risks  with  so  many  conditions  that  the 
chief  current  of  business  flowed  in  the  direction  of  Lloyd's. 
It  is  hardly  a  subject  for  wonder,  therefore,  that  Lloyd's 
underwriters  should  have  assisted  these  two  Companies 
in  making  a  vigorous  resistance  to  any  repeal  of  their 
monopoly. 

Shipowners'  Necessity,  meanwhile,  gave  rise  to  the  shipowners'  clubs 
or  dube.  for  the  mutual  assurance  of  their  respective  vessels.  One  of 
the  conditions  of  membership  usually  exacted  iu  these  societies 
is  the  possession  of  a  certain  amount  of  ship  property  insured 
in  the  club.  An  essential  peculiarity  of  their  practical  work- 
ing is  the  absence  of  premiums.  Each  member  is  both 
assured  and  insurer ;  assured,  as  to  his  own  property  in  the 
club  by  all  the  other  members  in  the  ratio  of  their  respective 
properties  in  it;  and  e  converso  insurer,  in  the  ratio  of  his 
own  property  in  the  club  for  that  of  each  of  the  others. 
Their  mutual  covenants  or  agreements  are  the  quid  pro  quOy 
the  consideration  of  the  contract.  The  expense  of  their 
insurance  is  determined  by  the  amount  of  their  contribu- 
tions to  losses  for  the  year  in  addition  to  the  expenses  of 
the  club. 
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Contrary  to  an  opinion  formerly  existing,  and  even  Stamped 
expressed  on  the  bench,^  that  a  poKoy  was  unnecessary  to  penSble. 
the  validity  of  such  insurances,  it  is  now  the  law  that  no 
such  insurance  is  valid  unless  expressed  in  a  stamped  policy, 
and  unless  such  policy  shall  specify  each  of  the  following 
particulars,  viz.,  the  particular  risk  or  adventure,  the  names 
of  the  subscribers  or  underwriters,  and  the  sum  or  sums 
insured.^  As  neither  the  sum  insured,  nor  the  names  of  the 
underwriters  are  capable  of  being  ascertained,  this  provision 
of  the  statute  has  proved  fatal  to  these  clubs  as  originally 
constituted,  probably  without  any  intention  of  so  affecting 
them  on  the  part  of  the  legislature. 

During  the  monopoly  already  described,  it  was  essential  Legiil 
to  the  legality  of  such  clubs  that  their  members  should  be 
liable  individually  only,  each  for  his  own  proportion,  and  not 
jointly,  or  the  one  for  the  other  or  others  of  them,^  and 
therefore  a  club  that  transgressed  this  rule  only  so  far  as  to 
make  the  members  collectively  liable  for  the  share  of  an 
insolvent  member,  was  held  to  be  illegal.^  The  character 
thus  originally  impressed  upon  these  clubs  by  the  interests  of 
a  monopoly,  is  without  exception  still  retained  by  them  as  an 
advantage,  namely,  the  individual  liability  of  each  member 
for  his  own  proportion*  only.  Since  the  Companies  Act  of 
1862,  however,  and  after  a  variety  of  opinions  among  the 
Judges®  had  been  expressed  as  to  the  legality  of  these  dubs, 
an  adverse  opinion  was  decisively  given  by  Sir  George  Jessel, 


I  Bromley  v,  WilliainB,  32  L.  J. 
(Gh.)  716.  And  Bee  Harrey  V.  Beck- 
with,  12  W.  R.  {coram Wood,y.'C.) 
819,  (on  appecd)  996 ;  Mead  v. 
Davidson,  3  A.  &  E.  303;  Turpin 
9.  Bilton,  3  Man.  &  Gr.  455. 

'  In  re  London  Marine  Ins.  Ass. 
(Smith's  Case),  L.  R.,  4  Ch.  App.  611; 
Re  The  Arthur  Average  Ass.,  Ex 
parte  Hargrove  &  Co.,  L.  R.,  10  Ch. 
App.  542 ;  30  &  31  Viot.  c.  23,  ss.  7 
and  9. 

3  Harrison  v.  Millar,  7  T.  R.  340, 
note ;  Lees  i;.  Smith,  ibid.  338  ;  and 


see  Strong  v.  Harvey,  5  Bing.  304. 

*  Lees  V.  Smith,  7  T.  R.  338. 

*  It  was  argued  that  a  policy  which 
did  not  express  this  proportion  was 
invalid ;  bat  Gibbs,  C.  J.,  held  it  to 
be  good  without  that ;  indeed,  point- 
ing out  that  the  amount  of  it  could 
not  be  known  at  the  time  of  effecting 
the  policy;  Borrell  v.  Moore,  4  Camp. 
166. 

*  Per  Lord  Westbury,  C. ,  Tumbull 
V,  Woolfe,  9  Jur.,  N.  S.  67;  In  re 
London  Marine  Ins.  Ass.  (Andrew's 
Case,  &c.),  L.  R.,  8  Eq.  176. 
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and  that  opinion  oonolosiyely  affirmed  by  the  Court  of 
Appeal  in  1882;^  and  now  these  clubs,  to  maintain  their 
existence  in  accordance  with  law,  have  been  formed  into 
companies  registered  under  the  Companies  Act,  but  still 
based  upon  the  principles  and  continued  for  the  purposes  of 
mutual  assurance. 

In  favour  of  these  clubs  or  companies,  an  exception  is 
made  in  respect  of  stamping  these  policies  subsequently  to 
their  being  underwritten.  The  statute  provides  that  it  shall 
not  be  lawful  to  stamp  any  policy  at  any  time  after  it  is 
signed  or  underwritten  by  any  person,  on  any  pretence 
whatever,  except  in  two  cases:  the  first  is,  any  policy  of 
mutual  insurance  having  a  stamp  or  stamps  impressed  thereon 
may,  if  required,  be  stamped  with  an  additional  stamp  or 
stamps,  provided  that,  at  the  time  such  additional  stamp  or 
stamps  shall  be  required,  the  policy  shall  not  have  been 
signed  or  underwritten  to  an  amount  exceeding  the  sum 
or  sums  which  the  stamp  or  stamps  previously  impressed 
thereon  will  warrant.* 

Companies  formed  for  the  purposes  of  mutual  insurance 
are  usually  limited  by  guarantee,  say  of  5/.,  to  meet  the  costs, 
charges,  and  expenses  of  the  company  on  being  wound  up ; 
but  that  sum  of  5/.  is  not  the  fund  from  which  losses  under 
the  policy  are  to  be  met ;  for  in  respect  of  such  losses  the 
company  may  sue,  and  be  sued  by,  the  individual  member.' 

Consequences  The  repeal  of  the  monopoly  formerly  possessed  by  the  two 
of  the  m^-  ^1^  companies  has  been  succeeded  by  the  rapid  multiplication 
P^^y*  of  public  companies,  some  of  them  incorporated  by  special 

^  The  Master  of  the  Bolls  (Sir  G.  adopted  by  the  Conzt  of  Appeal  in 

Jeesel)  gave  a  definition  of  the  term  Re  Fadstow  Total  Loss  Ass.^  20  Ch. 

gain  used  in  the  4th  and  21st  sections  D.  137. 

of  the  Companies  Act,  1862  (26  &  26  ^  ZO  &  U  Vict.  c.  26,  s.  9 ;  post, 

Vict.  c.  89),  which,  beyond  aU  doubt.  Chap.  V. 

had  the  effect  of  including  these  dubs  '  Lion  Ins.  Ass.  v.  Tucker,  12  Q. 

among  the  companies  declared  illegal  B.  D.  176;  63  L.  J.  (Q.  B.)  186; 

by  that  statute unlessreg^stered  under  Marine  Mutual  Ins.  Ass.  v.  Young, 

its  provisions;  Re  Arthur  Ayerage  43  L.  T.,  N.  S.  441. 
Ass.,   L.    R.,   10   Ch.    App.    642; 
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statuteSy  some  by  charter  from  the  Crown,  and  others  formed 
upon  the  provisions  of  a  partnership  deed,  for  the  purpose  of 
granting  marine  policies. 

All  these  various  sodeties  may  now  be  registered  under  Companiefl 
the  ^*  Companies  Act,  1862,"^  and  thereby  obtain  the  advan-  CompamM 
tages  suitable  to  each  as  provided  under  that  statute.     By  '^^' 
doing  so,  they  retain  all  property,  and  all  rights,  interests, 
and  obligations  in  connection  with  property ;  their  rights  and 
liabilities  in  respect  of  debts,  obligations,  and  contracts ;  and 
the  peculiar  modifications  impressed  on  their  constitution — 
and  their  rights  and  liabilities  in  connection  therewith — by 
the  statute,  charter,  or  deed,  imder  which  they  may  have 
been  formed.^     Moreover,  any  stipulation  or  condition  in 
any  policy  affecting  the  liability  of  members,  or  of  the  funds 
of  any  company,  remains  in  full  force  and  effect,  notwith- 
standing registration  of  the  company  under  that  Act.' 

Any  company  registered  under  the  7  &  8  Vict.  c.  110,  if 
not  registered  under  the  Companies  Act,  1862,  is  not  illegal, 
but  subjected  to  the  following  consequences : — 1.  It  is  inca- 
pable of  suing,  yet  not  incapable  of  being  sued,  either  at  law 
or  in  equity ;  2.  No  dividend  is  payable  to  any  of  its  share- 
holders ;  and  3.  Each  director  or  manager  incurs  a  penalty 
of  5/.  a  day  during  default  in  registering  under  the  later 
Act.^  Policies  issued  under  these  circumstances  appear  to  be 
valid  notwithstanding,  and  they  may  be  enforced  against  the 
company. 

No  partnership  or  company  consisting  of  more  than  twenty 
persons,  which  has  been  formed  on  or  after  the  2nd  of 
November,  1862,  for  the  purpose  of  granting  policies  of  in- 
surance, redeemable  out  of  their  joint  funds,  if  unregistered 
under  the  Act  of  1862,  is  legal,^  and  consequently  the  policies 
issued  by  such  a  body  are  invalid. 

^'  For  the  purposes  of  this  (The  Companies)  Act  (1862),  a 

1  25  ft  26  Vict.  e.  89,  bb.  6,  180,  >  Ibid.  s.  38,  No.  6. 

206.  «  Ibid.  B.  210. 

*  Ibid.  88.  193,  194,  196.  ^  Ibid.  s.  4. 
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company  that  carries  on  the  husiness  of  insurance  in  common 
with  any  other  business  or  businesses,  shall  be  deemed  to  be 
an  insurance  company."^ 

If  the  issue  of  marine  policies  be  ultra  vires  of  the  com* 
pany,  the  policies  are  invalid,  and  the  premiums  paid  may 
be  recovered  back.  A  company  constituted  for  stated  pur- 
poses, for  instance,  of  life  assurance,  cannot  extend  its  busi- 
ness to  marine  insurance,  except,  as  it  would  seem,  under  new 
powers  conferred  with  similar  solemnities  and  sanctions  as 
were  the  old.  In  the  deed  of  the  Phoenix  life  Assurance 
Company  its  business  was  stated  to  be  life  assurance;  but 
by  resolutions  passed  at  an  extraordinary  general  meeting, 
called  for  the  purpose,  it  was  determined  to  grant  marine 
policies ;  and  whilst  this  new  branch  of  business  was  being 
carried  on,  a  report  to  that  effect  was  sent  to  the  registry 
office,  and  was  distributed  with  the  dividend  warrant,  and 
the  matter  was  mentioned  at  the  annual  meetings.  This 
was  held,  however,  not  to  be  sufficient  evidence  of  the  consent 
of  the  shareholders ;  indeed,  the  learned  Yice-Chancellor 
(Wood)  was  of  opinion  that  a  supplemental  deed  would  have 
been  necessary  to  confer  the  new  powers.  The  policies  were, 
therefore,  held  invalid,  and  the  holders  of  them  entitled  to 
repayment  of  the  premiums.* 


Form  of  Since  the  5  Geo.  4,  c.  114,  legalized  insurance  companies 

bj  companies,  cmd  partnerships,  the  mode  of  making  them  parties  to  a 

policy  varies  severally  with  the  constitution  of  each.     For 

this  purpose,  the  several  names  of  all  the  members  of  the 


>  26  &  26  Vict.  c.  89,  a.  8  ;  and 
see  The  London  Monetary  Advance 
and  Life  Abs.  Co.  i?.  Smith,  3  H.  & 
N.  543,  imder  the  previons  statates. 

^  The  Fhceniz  Life  Ass.  Co.,  in 
the  case  of  Burgee  r.  Stocks,  2  J.  & 
H.  441.  Acoord.  Hambro'  v.  HuU 
and  London  Fire  Ass.  Co.,  3  H.  & 
N.  789. 

That  the  objects  of  a  company  in- 
corporated under  the  Companies  Act, 


1862,  as  stated  in  the  memorandum, 
of  association,  cannot  be  departed 
from,  and  consequently  that  a  con- 
tract made  by  the  directors  in  respect 
of  a  matter  not  included  in  such 
memorandum,  is  ultra  vires  of  the 
directors  and  not  binding  on  the 
company,  is  now  matter  of  dear  law ; 
see  Ashbury  Railway  Carriage,  &c., 
Co.  V,  Biche,  L.  B.,  7  H.  of  Lds.- 
663. 
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partnership  or  company  never  were  necessarily  subscribed, 
notwithstanding  the  36  Geo.  3,  c.  63,  s.  11.^  In  some 
oases,  the  matter  is  left  as  at  common  law,  so  that  a  valid 
policy  is  made  by  the  subscription  of  the  partnership  firm,  or 
the  adhibition  of  the  seal  of  the  body  corporate.  But  the 
form  of  execution  may  be  indefinitely  varied  by  the  statute, 
charter,  deed,  or  articles  of  association  under  which  the 
company  is  constituted.^ 


^  Now  repealed  by  the  30  &  31 
Vict.  c.  23.  If  partners  do  under- 
inite  theirseyeral  names  for  separate 
sums,  the  right  of  the  assured  against 
the  partnership  assets  is  not  thereby 
inyalidated ;  Brett  v.  Beokwith,  26 
L.  J.  (Ch.)  130,  coram  M.  B. 

'  See  the  g^eral  principle  laid 
down  and  applied  in  Beid  v.  Allan,  4 
Exch.  326;  Dowdall  v.  Allan,  19 
L.  J.  (Q.  B.)  41.  In  an  nnreported 
case  where  a  rule  for  a  new  trial  or 
to  enter  a  yerdiot  for  the  defendants 
was  obtained  on  seyeral  grounds, 
and  among  these  on  this  that  the 
declaration  purported  to  be  on  a 
sunple  oontraoti  whereas  the  policy 


was  made  by  a  6ompany  under  seal; 
when  cause  came  to  be  shown  on 
that  point,  Blackburn,  J.,  inquired 
whether  the  seal  in  that  case  was  of 
any  other  legal  efPect  than  merely 
the  form  proper  to  the  company? 
Counsel  for  plaintiff  thereupon  de- 
sisted from  argfuing  the  point,  and 
it  was  not  further  pressed  by  the 
defendants;  Boper  a  English  and 
Scotch  Marine  Ins.  Co.,  coram  Q.  B. 
This,  accordingly,  seems  now  to  be 
the  opinion  entertained  in  the  pro- 
fession, at  aU  eyents  in  respect  of 
trading  and  similar  companies  regiB- 
tered  under  the  Companies  Act. 


168 


CHAPTER  IV. 


THE   AGENTS  FOR  MARINE  INSURANCE. 


Considered 
in  relation  to 
the  law  of 
agency. 


At  common  law       ...  168 

Agents  of  the  aaauied  -        -  158 

their  anthoritj,  ezpreas     -  169 

implied     -  169 

when  revocable  167 

their  dnties  and  liabilitiee  -  168 

dnties  when  policy  left  187 

Agents  of  the  insurer    -        -  190 

their  authority  -        -  190 


In  relation  to  business  usage    - 

The  oonrse  of  business  - 

Bights  and  liabilities    - 

of  assured  and  insurer 

of  assured  and  broker 

the  broker*s  lien  on  the 

policy 

of  the  broker,  insurer,  and 
assignees  of  insurer 


198 
193 
197 
197 
206 


-  211 


-  217 


In  the  present  chapter  it  is  proposed  to  consider  the 
relations  of  insurance  agents  to  their  employers, — first,  as 
governed  by  the  general  principles  of  the  law  of  agency, — 
and,  secondly,  as  affected  by  the  general  course  of  business  in 
sea  insurance,  in  so  far  as  that  has  grown  to  be  a  usage  and 
a  custom. 


Agents  of  the 
Assured. 


Their 
authority. 


Insurance  agents  may  be  employed  either  for  the  assured 
to  effect,  or  for  the  underwriters  to  subscribe,  policies ;  we 
treat  of  them  in  their  order.  Confining,  therefore,  our  atten- 
tion to  insurance  agents  acting  on  behalf  of  the  assured,  we 
shall  consider,  in  the  first  place,  the  nature  of  the  authority 
under  which  they  act. 

Insurance  agents  may  procure  policies  to  be  effected 
either,  first,  in  consequence  of  orders  expressly  given  them 
by  their  employers;  or,  secondly,  by  virtue  of  an  implied 
authority  arising  out  of  the  relation  in  which  they  stand 
to  the  persons  for  whom,  or  the  property  on  which,  they 
procure  the  insurance  to  be  effected;  or,  thirdly,  insur- 
ance made  by  them  without  the  prior  authority  may  be 
ratified  by  the  subsequent  adoption  of  the  assured.      In 
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effect,  the  third  ooinoides  with  the  first  in  point  of  prin- 
ciple, but  in  facts  it  differs,  and  maj  therefore  be  considered 
apart. 

First,  with  regard  to  persons  procuring  sea  insurances  to  Their  expiefls 
be  effected  at  the  express  request,  instance,  or  direction  of  the 
assured.  In  these  cases  no  difficulty  can  arise  as  to  the 
authority  to  insure ;  every  person  who  is  specially  requested 
or  directed  so  to  do  by  the  party  interested  may  effect  a 
policy  to  protect  the  interests  of  his  employer ;  if,  indeed,  he 
himself  puts  the  policy  in  suit  or  founds  any  legal  claim  upon 
it,  he  must,  of  course,  be  prepared,  in  the  first  instance,  to 
prove  the  express  authority,  as  given,  whether  verbally  or  in 
writing. 

The  questions  that  have  arisen  in  these  cases  of  express 
authority  turn  mainly  on  this, — whether  and  under  what 
circumstances  the  express  order  to  insure  imposes  on  the 
agent  the  positive  duty  of  causing  the  insurance  to  be  effected; 
as  both  points  will  more  properly  fall  to  be  considered  when 
we  are  discussing  the  duties  and  liabilities  of  insuranoe 
agents,  we  pass  on  to  the  next  part  of  our  subject. 

As  to  the  implied  authority  to  insure  arising  out  of  the  Their  implied 
relation  of  the  agent  to  the  parties  for  whom,  or  the  property  *^  ^^^' 
on  which  the  insurance  is  effected,  the  following  are  some  of 
the  principal  points  that  have  been  decided. 

A  partner  may,  without  express  authority  from  the  other  A  partner, 
members  of  the  firm,  procure  an  insurance  to  be  effected  for 
him  and  them  on  partnership  property ;  and  if,  by  his  di- 
rections,  such  an  insurance  is  effected  "  on  account  of  the 
firm,"  all  the  members  of  the  firm  are  liable  to  the  broker 
by  whom  the  policy  was  effected,  for  premiums  and  com- 
missions.^ 

^  Hooper  v.  Lnsbj,  4  Camp.  66.  the  firm,   on   two  ships  of  which 

That  which  is  xmnsual  in  this  case  the  several  partners  held  separate 

is  that  one  of  the  partners  was  held  shares  as  part-owners  and  not  as 

to  hare  made  the  firm   liable  for  partners. 
insurances,  directed  on  account  of 
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Not  a  part- 
owner. 


Although 
such  part- 
owner  be 
ship^B  hus- 
band. 


Special 
adventure  in 
partnership. 


But  the  same  rule  does  not  apply  to  part-owners,  none  of 
whom  can  bind  the  other  part-owners  by  any  policy  originally 
effected  without  their  express  authority,  and  not  subsequently 
adopted  by  their  ratification.  The  reason  of  this,  in  the 
words  of  Lord  Ellenborough,  is  that,  '^  each  separate  share  in 
the  ship  is  the  distinct  property  of  each  individual  part- 
6wner,  whose  business  it  is  to  protect  it  by  insurance ;  so  that 
the  insurance  of  another  cannot  be  binding  on  such  pro- 
prietors without  some  evidence  importing  an  authority  by 
them."i 

This  is  so  even  where  the  part-owner,  who  has  given 
orders  for  the  insurance,  is  ship's  husband  or  managing 
owner,  appointed  in  the  usual  way  to  act  discretionaUy  for 
all  the  other  owners.  Nothing  will  make  his  insurance 
binding  on  the  others,  except  either  a  particular  direction 
from  them  to  insure,  or  satisfactory  proof  that  the  other 
part-owners  severally  approved  and  ratified  the  insurance 
after  it  came  to  their  knowledge  as  a  step  taken  for  their 
benefit.*  Consequently,  without  such  express  direction,  or 
subsequent  ratification,  the  brokers  who  effect  the  policy 
under  his  directions  must  look  to  him  only  for  premiums, 
and  are  liable  to  him  alone  for  the  amount  received  by  them 
from  the  underwriters  on  account  of  losses.'* 

Whether  a  special  partnership  in  a  particular  adventure 
merely,  imply,  ex  ret  naturd,  at  common  law  such  an 
agency  in  each  partner  or  even  in  the  common  manager  as 
without  express  authority  enables  him  to  bind  all  for  the 
premiums  of  insurance,  admits  of  doubt,  notwithstanding  the 
afi&rmative  is  favoured  by  the  language  of  some  of  the  Judges 
in  Robinson  v.  Gleadow.*  Considering  how  immediately  the 
end  is  in  contemplation  of  the  adventurers  from  the  instant 
of  beginning,  so  as  to  be  specified  and  detailed  in  the  very 


^  Per  Lord  Ellenborough,  in  Bell 
V.  Humphries,  2  Stark.  346.  See 
Prench  v.  Backhouse,  5  Burr.  2727. 

'  French  v.  Backhouse,  5  Burr. 
2727  ;  Robinson  v.  Gleadow,  2  Bing. 


N.  C.  156. 

»  Roberts  v.  Ogaby,  9  Price,  269. 

^  Robinson  v.  Gleadow,  2  Bing. 
N.  C.  166. 
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act  of  oonixibutiiig  the  means,  one  is  almost  driven  to 
oonstrue  the  silence  of  the  partners  in  respect  of  insurance 
tinder  the  maxim  "  Bxpressum  facit  oessare  tacitum,'^  unless 
the  adventure  be  so  completely  one  and  indivisible  that  the 
partners  could  not  conveniently  insure  each  his  own  share.^ 


A  consignor  or  commission  agent,  to  whom  funds  are  Conai^oror 

,  i»i»ir        commiflsion 

^remitted  to  purchase  and  ship  goods  for  his  employer — ^haS  agent. 
he  any  implied  authority,  as  such,  in  the  absence  of  express 
orders,  to  insure  such  goods  on  behalf  of  his  principal? 
Such  insurances  are  not  unfrequently  made  in  expectation  of 
their  being  subsequently  adopted  by  the  principal.  In  the 
absence  of  a  course  of  dealing,  of  prior  authority,  or  subse- 
quent adoption,  would  such  insurances  be  upheld,  so  as  to 
give  the  agent  who  had  effected  them  a  right  to  charge  the 
premium  to  his  principal,  or  to  demand  a  loss  from  the 
underwriter? 

As  a  general  rule,  and  in  accordance  with  ordinary  mer- 
cantile practice,  the  answer  to  this  question,  it  seems,  must  be 
in  the  negative.  Where  orders  are  given  to  consign,  and  no 
orders  given  to  insure,  the  practical  inference  generally  would 
be,  either  that  the  principal  meant  to  effect  the  insurance 
himself,  or  intended  to  remain  uninsured.  Exceptions  to  the 
general  rule  may,  of  course,  be  created  by  circumstances.  An 
established  course  of  dealing  between  the  principal  and 
agent ;  or  the  usage  of  a  particular  port  or  trade,^  may  be 
reasonably  held  to  confer  an  implied  authority  on  the  con- 
signor to  effect  an  insurance  on  behalf  of  his  principal.' 


,  1  See'  Lindflay  f;.  Gibbe,  4  Jur., 
N.  S.  779 ;  on  appeal,  28  L.  J.  (Gh.) 
692  ;  Green  «.  Briggs,  6  Hate,  896  ; 
Alexander  v»  Sinuns,  23  L.  J.  (Gh.) 
721. 

'  Mr.  Boer  adds :  "  An  anthority 
to  inraie  may  probably  arise  by  im- 
plication in  aU  oases  where,  from 
■pedal  or  unforeseen  oircnmstances, 
the  agent  is  justified  in  belieying 
that  the  property,  unless  insured  by 

M. 


himself,  will  be  unprotected,  and  that 
his  principal,  if  on  the  spot,  would 
himself  direct  the  insurance.'* — ^Mr. 
Amould  adopted  this  on  the  high 
authority  of  Mr.  Duer ;  but  it  may 
be  doubted  whether  authority  could 
be  implied  from  such  a  state  of 
things,  however  reasonable  it  would 
be  in  the  agent  to  insure,  relying  on 
the  ratification  of  his  principaL 
3  2  Duer,  101-104. 
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ConBigDee.  The  same  queetion  may  be  put  with  legaid  to  the  implied 

authority  of  the  consignee,  as  such;  to  insure.  The  answer 
to  this  question  depends  on  the  sense  in  which  the  word 
consignee  is  used.  A  consignee  making  advances  clearly 
has  not  only  the  right  to  effect  an  insurance  on  his  own 
behalf,  and  to  recover  thereon  to  the  extent  of  those  *ad- 
yanceSi  but  also  an  implied  authority  to  insure  on  behalf  of 
his  consignor.^  But  a  mere  naked  consignee — one,  that  is, 
who  has  no  personal  interest  in  the  property  consigned  to 
him,  but  is  the  mere  transmittee  of  the  bill  of  lading  with 
directions  to  sell  or  otherwise  dispose  of  the  goods  to  which 
it  relates — has  no  implied  authority  (in  the  absence  of  an 
established  course  of  dealing)  to  efiect  insurances  on  behalf  of 
his  consignor.^ 
General  agent  Has  the  general  agent  of  a  foreign  merchant  an  implied 
merchant.  authority  to  insure  on  his  behalf  P  Here,  again,  the  answer 
to  the  question  must  depend  on  the  extent  of  trust  and 
authority  embraced  by  the  term  general  agency.  Where  the 
general  agency  consists  in  this,  that  a  merchant  in  one 
country  consigns  all  his  goods  intended  for  sale  in  another 
country  to  a  particular  merchant  there,  and  effects  through 
him  all  his  purchases,  this  alone,  without  some  evidence  of  a 
special  course  of  dealing  in  regard  to  insurances,  would  not 
show  that  either  correspondent  had  implied  authority  to 
insure  on  behalf  of  the  other.  But  where  the  trust  reposed 
is  more  extensive;  for  instance,  where  a  foreign  merchant 
employs  a  general  agent  to  procure  consignments,  and  make 
advances  and  shipments  on  his  account,  leaving  the  whole 
conduct  and  management  of  the  business  entirely  in  the 
agent's  uncontrolled  and  unassisted  discretion ;  an  authority 
to  insure  on  the  foreign  merchant's  behalf  would  be  implied 
as  a  necessary  incident  to  conducting  the  business  of  such  an 
agency.' 

1  Wolff  r.  Homoastle,  1  B.  &  P.  »  2Dner,  104-111.    See  2  PhiUips, 

316;  Cairathersv.  Sheddon,  6  Taunt.  no.  1868. 

14;  Smithr.LaaceUe8,2T.Rep.  187;  *  2  Duer,  111-113.    Judge  Doer 

Craufurd  r.  Hunter,  8  T.  Rep.  23.  Rays,  "Snoh  agents  as  thoee  last  men- 
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An  implied  authority  to  insure  may  arise  from  the  peculiar  The  pocnliar 
situation  of  the  property  with  which  the  agent  effecting  the  the  property, 
insurance  is  entrusted.  Thus,  although  the  master,  as  such, 
has  not  in  general  an  implied  authority  to  effect  insurance 
either  on  ship,  freight,  or  cargo,*  yet  there  seems  little  doubt 
that  cases  may  arise  which  would  confer  that  authority  on 
him.  Where  the  ship  is  lost,  but  the  cargo  or  part  of  it  is 
saved,  under  such  circumstances  as  to  make  it  impossible 
either  to  sell  it  at  the  place  of  disaster,  or  to  forward  it  to  the 
port  of  destination,  the  master,  if  he  had  the  chance  of  so 
doing,  would  be  justified,  as  agent  for  all  parties  concerned, 
in  sending  it  on  to  some  other  port  for  sale.  In  such  a  case, 
if  there  were  no  means  of  speedy  communication  with  the 
owners,  the  law  that  confers  the  agency  would  seem  also  to 
imply  in  the  agent  authority  to  insure.^ 

It  has  been  intimated  by  a  learned  Judge  in  the  United 
States,  that  in  a  similar  case,  a  like  authority  would  be 
implied  in  the  supercargo.^  A  merchant,  who  has  ordered 
goodB  from  a  foreign  correspondent,  may  refuse  to  receive 
them  if  in  excess  of,  or  not  according  to,  order ;  in  such  case 
if  he  elect  to  re-ship  them,  he  has,  in  the  opinion  of  Lord 
Hardwicke,  an  impUed  authority  to  insure  them  on  behalf  of 
the  consignor.^ 

Generally  speaking,  as  we  have  seen,  a  mere  order  to 
««dg.o,Lld  ^«ll  not  oa^U  it  »  implied 
authority  to  insure  on  behalf  of  the  party  giving  the 
order.  In  a  case,  however,  where  an  agent  was  empowered 
by  the  owners  of  a  ship  and  cargo,  captured  as  prize,  to 
prosecute  their  claims  in  the  foreign  Prize  Court,  to  make 

tioned  are  to  be  found  in  all  our  prin-  ^  Grauf  ard  v.  Hunter,  8  T.  Bep. 

cipalcitieB;  and  their  universal  prac-  23. 

tioe  is  either  to  insure  themselyes  the  *  2  Buer,  101. 

shipments  made  to  their  principals,  '  Per  Jones,  J.,  in  Be  Forest  v. 

or  to  take  an  assignment  of  the  poll-  Fulton  F.  &  M.  Ins.  Co.,  1  Hall,  84. 

cies,  that  for  the  Becuiity  of  their  ^  Cornwall  v,  Wilson,  1  Yes.  sen. 

prindpalstheyrequiretobeeffeoted;"  511. 

p.  113. 
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suoh  compromise  as  he  might  deem  advisable,  and  in  case  of 
restitution,  "  to  forward  the  ship  to  London,"  upon  objection 
that  these  circumstances  raised  no  implied  authority  in  the 
agent  to  direct  an  insurance  on  the  property  after  restitu- 
tion, Lord  EUenborough  held  that  the  order  to  forward  the 
ship  to  London  was  an  authority  to  insure  her.^ 


Batification 
eqniyalent 
to  prior 
aathority. 


The  cases  hitherto  considered  have  been  those  in  which  a 
prior  authority  to  insure  has  either  been  expressly  given,  or 
has  been  implied  from  the  relation  of  the  parties  efiecting 
the  policy,  either  to  those  for  whose  benefit  the  insurance  is 
intended  or  to  the  property  to  be  protected.  It  is  not, 
however,  essential  to  prove  prior  authority,  either  express  or 
implied ;  it  will  be  sufficient  to  show  that  the  principal,  on 
becoming  acquainted  with  what  the  party  effecting  the 
insurance  has  done,  ratifies  and  adopts  it,  such  subsequent 
ratification  being  equivalent  to  a  prior  authority.^ 

This  general  principle  has  been  so  abundantly  illustrated 
in  our  jurisprudence,  and  the  cases  establishing  it  will  be  so 
fully  noticed  elsewhere,  that  it  will  be  sufficient  to  give  below 
a  general  reference  to  some  of  the  leading  authorities.' 

Thus,  although  one  part-owner  has  no  original  implied 
authority  from  the  rest  to  insure  on  their  account,  yet  if  he 
does  so,  and  they  subsequently  adopt  the  insurance,  they 
are  bound  by  it.^  So,  although  the  captors  of  a  prize  have 
no  original  implied  'authority  to  insure,  yet,  if  they  do 
insure  for  whom  it  may  concern,  and  the  Crown,  in  whom 
the  legal  interest  vests,  subsequently  adopts  the  insurance,  it 
is  thereby  rendered  valid.*    Whether  the  clerk  of  a  foreign 


^  Bobextson  v.  Hamilton,  14  East, 
622.  See-  the  cane  aa  stated  and 
oommented  on,  2  Dner,  101,  102. 

'  Pe(rBeBt,C.  J.,  Maoleanv.Dmin, 
4  Bing.  722,  727. 

*  Wolff  V.  Homcastle,  1  B.  &  P. 
316 ;  Lacena  v,  Cranfnrd,  2  B.  &  P. 
K.  B.  269;  Stirling  v.  Yanghan,  11 
East,  619 ;  Bouth  v,  Thompson,  13 
East,  274 ;  Hagedom  v.  OUverson,  2 


M.  &  Sel.  486 ;  Bobinson  v.  Gleadow, 
2  Bing.  N.  C.  166. 

*  French  v,  Badkhonse,  6  Bon*. 
2227 ;  Bobinson  v.  Qleadow,  2  Bing. 
N.  C.  166 ;  Lindsay  v,  Gibbs,  4  Jur. 
N.  S.  779 ;  on  appeal,  28  L.  J.  (Gh.) 
692. 

*  Bonth  V.  Thompson,  13  East, 
274 ;  Luoena  v.  Cranford,  2  B.  &  P. 
N.  B.  269. 
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oonsigiiee,  as  suoh,  has  a  prior  implied  authority  to  direct  an 
insuranoe  to  be  effected  by  English  correspondents  of  his 
master  on  a  consignment  made  by  them  on  account,  and  to 
the  order  of  his  employer,  may  be  doubtful ;  but  the  foreign 
principal  by  subsequently  adopting  it  ratifies  it  with  his 
authority.^ 

As  regards  the  evidence  necessary  in  such  cases,  proof  of  Endenoe  of 
an  express  ratification  is  not  indispensable;  the  adoption  of 
the  policy  may  be  an  inference  from  the  conduct  of  him  for 
whose  benefit  it  was  originally  intended.  If  he  means  to 
repudiate  the  benefit,  it  is  his  duty  to  express  his  dissent 
within  a  reasonable  time  of  his  being  informed  of  the 
policy ;  and  if  he  fail  to  do  so,  his  adoption  of  the  contract 
will,  generally  speaking,  be  inferred  from  his  silence.  At 
all  events,  this  will  be  so  where  those  effecting  the  policy, 
instead  of  being  mere  strangers  or  volunteers,  stand  in  such 
relations  of  business  or  correspondence  as  would  give  them 
and  others  aware  of  it  a  reasonable  ground  for  anticipating 
his  adoption  of  the  insurance.^ 

Thus,  in  the  case  of  part-owners,  where  the  evidence  was, 
that  the  one  of  them  insuring  had  told  all  his  co-part-owners 
that  he  had  insured  for  all,  and  that  they  did  not  object  to  it ;' 
or  where  it  appeared  that  the  part-owner  insuring  had  entered 
the  premium  in  his  books,  which  were  open  to  the  inspection 
of  the  other  owners,  and  that  these  had  actually  inspected 
an  extract  from  these  books  relating  to  the  insurance  trans- 
action ; — ^in  these  cases,  there  being  no  objection  made,  this 
was  held  enough  to  warrant  a  verdict  that  the  part-owner 
insuring  had  done  so  with  the  authority  of  his  co-owners.* 


>  Barlow 9. Ledde, 4 J. B.Moore, 8. 

'  This  disimction  is  suggested,  as 
it  seems  to  me,  upon  solid  g^unds  by- 
Judge  Duer,  vol.  ii.  pp.  151-154 ;  see 
also  note  v.  to  seot.  z.  pp.  178-182, 
In  which  he  discusses  the  question 
*' whether  the  mere  omission  of  the 
principal  to  reply  to  a  letter  of  advice 
from  a  self -constituted  agent  is  to  be 
regarded  as  evidenoe  of  an  adoption 


of  the  agent's  act:"  the  learned 
jurist  takes,  and  I  think  quite  cor- 
rectly, the  negative  view. 

^  French  v.  Backhouse,  6  Burr. 
2727.  The  action  here  was  by  the 
ship's  husband  against  his  co-part- 
owners  to  recover  premiums  on  a 
poUoy  effected  by  him  on  their  be- 
half. 

'  Robinson  r.  Gleadow,  3  Bing. 
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Conditional         An  express  ratification,  conditional  in  its  terms,  becomes 
cation,      ^^g^j^t^  ^^^  equivalent  to  prior  authority  on  the  happening 

of  the  contingency  on  which  it  was  to  depend.  The  general 
agent  at  New  York  of  a  merchant  resident  at  Carthagena, 
having  effected  an  insurance  for  him,  without  instructions, 
gave  him  notice  of  what  he  had  done.  The  Carthagena 
merchant  wrote  in  answer,  that,  if  other  insurances  which  he 
had  ordered  should  not  have  been  made,  and  if  the  ship 
should  not  have  arrived  safe,  he  wished  the  policy  to  stand, 
otherwise  to  be  cancelled.  When  this  answer  was  received  in 
New  York,  the  other  insurance  referred  to  had  not  been 
made,  and  the  ship  (which  was  then  out  of  time)  had  not 
arrived ;  in  fact,  was  totally  lost.  An  action  having  been 
brought  in  the  Superior  Court  of  New  York  on  the  policy, 
Oakley,  J.,  before  whom  the  case  was  tried,  held  the  ratifi- 
cation sufficient,  and  judgment  was  recovered  for  the  loss.^ 

When  the  As  a  general  rule  of  law,  ratification  is  vaUd  if  made 

be  made.™  within  the  time  within  which  the  principal  could  himself 
have  made  the  contract ;  but  in  marine  insurance  the  rule  so 
limited  would  operate  mischievously,  and  consequently  it  has 
long  been  received  law  that  a  ratification  to  be  valid  need 
not  be  during  the  pendency  of  the  risk.  In  many  of  the 
cases  on  the  subject  there  was  no  ratification  till  after  the  loss 
had  taken  place,  and  was  known  to  the  principal;^  and,  in 
one  case,  the  only  evidence  of  adoption  was  a  letter  written 
by  the  principal  two  years  after  the  making  of  the  insurance, 
and  nearly  as  long  after  he  had  become  aware  of  the  loss, 
expressing  a  hope  that  the  party  who  had  effected  the  policy 
had  procured  a  final    settlement   from  the  underwriters.* 


N.  C.  166.  The  action  was  by  the 
assignees  of  the  broker  agpainst  all 
the  part-owners  for  preminms. 

^  Bridge  f'.  Niagara  Ins.  Co.,  1 
Hall,  247,  cited  2  Phillips,  no.  1868. 
In  point  of  fact,  a  conditional  order 
ceases  to  be  so,  and  becomes  positive, 
when,  before  receipt  by  the  party  who 


is  to  execute  it,  its  conditions  haye 
beenfulfiUed. 

'  Lucena  v.  Graufnrd,  2  B.  &  P. 
N.  B.  269;  Bonthi;.  Thompson,  13 
East,  274 ;  Barlow  v,  Leokie,  4  J.  B. 
Moore,  8. 

^  Hagedom  v,  OUyerson,  2  M.  & 
Sel.  486. 
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Accordingly  the  Court  of  Appeal,  when  ajsked  to  review  these 
oases  in  order  to  restrain  the  time  for  vaKd  ratification'within 
narrower  limits,  recognized  the  exception  as  one  that  had 
long  been  established  and  no  doubt  found  convenient  in  the 
case  of  marine  insurance,  and  therefore  refused  to  disturb  it.* 

That,  however,  which  is  relied  upon  as  a  ratification  must  Eatification 
be  done,  said,  or  written  by  the  principal  after  he  is  oogni-  £J^4kd^^ 
zant  of  the  insurance.    A  general  order  to  insure,  given  by  ^^^ 
the  principal  before  knowledge  of  the  particular  insurance, 
though  not  received  by  the  party  insuring  till  after  the  policy 
was  effected,  cannot,  it  seems,  be  construed  into  an  adoption 
of  such  policy.^ 

With  regard  to  the  revocation  of  an  express  authority  to  Where  an 
insure  given  to  an  agent,  the  time  within  which  it  may  be  auShOTity  to 
made  depends  of  course  upon  this,  whether  the  agent,  acting  ^™^  ?f7 
in  pursuance  of  the  authority,  has  conclusively  bound  himself 
or  third  parties  before  receiving  the  revocation.  If  he  have 
not,  the  revocation  will  be  operative ;  if  he  have,  it  will  be 
ineffectual.  In  this  country  no  contract  for  sea  insurance  is 
valid,  unless  the  same  is  expressed  in  a  duly  stamped  policy, 
containing  the  particulars  required  by  the  statute.'  Hence, 
the  authority  given  to  an  insurance  agent  may  be  revoked, 
notwithstanding  the  initialing  of  the  slip  by  the  underwriters, 
at  any  time  before  the  regular  stamped  poUcy  is  subscribed : 
and  if  a  broker,  having  procured  a  slip  to  be  written  on  terms 
within  the  scope  of  his  original  authority,  afterwardB  receive 
an  intimation  from  his  principals  that  they  will  not  consent 
to  such  terms,  and,  notwithstanding  such  notice,  effect  a 
stamped  policy  on  those  terms,  and  pay  the  premiums,  he 
cannot  recover  against  his  employers  for  the  premiums  so 
paid,  nor  for  his  commission.^ 


1  T^niliams  r.  North  China  Ins.  *  Warwiok  v.  Slade,  3  Camp.  127. 

Co.,  1  C.  P.  Dir.  757.  See  x>08t,  Chap.  V.  as  to  the  effect  of 

3  BeQ  V.  Janson,  1  M.  &  Sel.  201.  the  dip. 
'  30  Vict.  0.  23,  88.  7  and  9. 
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Bntiesand 
liiabilitieB 
of  the  agents 
of  the  as- 
Bnxed. 


Skilled  agents 
acting  gratui- 
tously. 


Skilled  and 
paid  ag^ts. 


Aoiion  on 
the  case  for 
neglig^ce. 


By  a  general  principle  of  the  law  of  agency,  every  person 
entrusted  and  undertaking  to  do  business  for  another,  even 
though  he  is  to  be  paid  nothing  for  his  trouble,  is  bound  so 
to  conduct  himself  in  the  business  as  not  to  be  guilty  of 
gross  negligence. 

If  such  unpaid  agent  be  an  unprofessional  person,  or  the 
business  he  undertakes  be  unconnected  with  his  general  trade 
or  calling — this  is  all  he  is  bound  to ;  but  if  his  situation  or 
profession  is  such  as  to  imply  skill,  and  the  business  he 
undertakes  is  directly  connected  with  the  exercise  of  his  pro* 
fession,  then,  although  his  undertaking  be  gratuitous,  the 
failure  to  exert  such  skill  wUl  be  imputable  to  him  as  gross 
negligence. 

If  the  person  employed  is  to  be  paid  for  his  trouble,  and 
is  also  engaged  in  some  trade  or  profession,  with  the  exercise 
of  which  the  business  he  undertakes  is  intimately  connected, 
such  person  is  bound  to  exercise,  in  the  conduct  of  the  busi- 
ness, a  reasonable  degree  of  skill,  that  is,  as  much  skill  as  is, 
and  no  more  than  ordinarily  is,  possessed  and  exercised  by 
persons  of  average  capacity  engaged  in  the  same  business  or 
employment.^ 

If,  therefore,  an  agent,  being  unpaid  and  unskilled,  is 
guilty  of  gross  negligence,  or,  being  paid  and  skilled,  or 
only  the  latter,  exerts  not  as  much  skill  in  the  business  as 
might  fairly  be  expected  from  his  situation  or  profession, 
there  is  a  right  of  action  against  him  for  the  damage 
sustained,  or  the  advantages  lost,  through  such  failure  of 
duty. 


Application 
of  these 
principles. 


The  majority  of  persons  employed  in  the  business  of  sea 
insurance  are  both  paid  and  skilled  agents,  or,  at  all  events, 
either  the  one  or  the  other.     Generally  speaking,  therefore, 


^  See  Goggs  v,  Bernard,  and  the  notes  1  Smithes  L.  0. 188,  207,  210. 
See  also  Story  on  Agency,  149,  160. 
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the  question  of  their  liability  for  negligenoe  turns  on  the 
inquiry  whether  they  exerted  such  an  amount  of  reasonable 
skill  in  effecting  the  policy  as  is  ordinarily  possessed  and 
exeroised  by  persons  of  common  capacity  engaged  in  the 
same  business.  From  a  policy  broker,  whose  main  occupa- 
tion is  to  manage  sea  insurance  transactions,  a  higher  degree 
of  skill  may  fairly  be  claimed  than  from  a  merchant  or 
commission  agent,  who  may  be  expected,  indeed,  to  possess 
a  general  acquaintance  with  maritime  and  mercantile  aff cdrs, 
but  no  special  knowledge  of  the  business  of  sea  insurcmce. 

Notwithstanding  doubts  which  at  one  time  prevailed,  this 
may  now  be  taken  to  be  the  law  as  to  the  liability  of  a 
person  who  voluntarily  and  without  consideration  under- 
takes to  effect  insurances  for  another,  according  as  he  is 
unskilled,  or  skilled,  if  he  takes  any  steps  towards  per- 
formcmce  of  his  undertaking.^  But  if  the  person,  who 
voluntarily  promises  without  any  kind  of  consideration  to 
procure  an  insurance,  takes  no  steps  whatever  towards  the 
performance  of  his  promise,  he  is  not  liable  to  an  action  for 
nonfeasance?^ 

Generally  speaking,  a  person  to  whom  an  order  to  insure  When  request 

11  1  ».,    1     •  J  T_i«      X*        i.  A.   xi.     to  insure muat 

has  been  transmitted,  is  under  no  obhgation  to  accept  the  be  complied 
trust ;  but  there  are  certain  cases  in  which  an  express  order  ^^ 
to  insure,  not  only  may,  but  must  be  complied  with. 

1.  Where  the  merchant  abroad  has  effects  in  the  hands  of  Effects  in  the 
his  agent  or  correspondent  here,  he  has  a  right  to  expect  that  ^^^  ' 


i  W^laoev.Tellfair,  before  Boiler, 
J.,  at  N.  P.,  cited  in  Wilkinson  r. 
Coverdale,  1  Esp.  76.  In  the  latter 
case  Lord  Kenyon  held,  that  a  failure 
to  procure  a  proper  indorsement  on  a 
fire  poUcj,  whereby  plaintiff  was  de- 
prived of  the  benefit  of  the  insurance, 
was  actionable  negligence  in  the  seller 
of  a  house  who  had  voluntarily  under- 
taken to  get  the  policy  renewed  for 
the  plaintiff. 


'  Thome  v.  Deas,  4  Johns.  New 
York  Bep.  84 :  a  decision  of  Chief 
Justice  (afterwards  GhanceUor)  Kent. 
Judg^  Duer  approves  of  this  decision 
as  a  correct  exposition  of  the  law, 
though  he  remarks  forcibly  on  the 
hardship  which  may  thus  be  inflicted 
on  the  party  who  trusts  to  the  pro« 
mise  of  the  volunteer ;  Duer,  vol.  ii. 
pp.  128-130.  See  the  Carpenters 
Case,  Year  Books,  zi  H.  iv.  p.  33,  ed. 
1679. 
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The  conne 
of  dealing. 


To  insure  if 
he  accepts 
bUlflof 
lading. 


the  agent  will  oomplj  with  an  order  to  insure ;  because  the 
principal  is  entitled  to  call  the  money  out  of  his  hands  when 
and  in  what  manner  he  pleases. 

2.  Where  the  merchant  abroad  has  no  effects  in  the  hands 
of  his  correspondent  here,  but  the  course  of  dealing  between 
them  has  been  such  that  the  one  has  been  accustomed  to  send 
orders  for  insurance,  and  the  other  to  execute  them,  the  former 
has  a  right  to  expect  that  his  oiders  for  insuranoewiU  still  be 
obeyed,  unless  the  latter  give  him  notice  in  reaaonable  time 
to  discontinue  that  course  of  dealing. 

3.  Where  the  merchant  abroad  sends  bills  of  lading  to  hi9 
correspondent  here,  with  an  order  to  insure  as  the  implied 
condition  on  which  he  is  to  accept  the  bills  of  lading,  and  the 
correspondent  accepts  the  bills  of  lading,  he  must  obey  the 
order ;  for  it  is  one  entire  transaction,  and  the  acceptance  of 
the  bills  of  lading  amounts  to  an  implied  agreement  to  per- 
form the  condition.^ 


Previous 
oourae  of 
dealing. 


Out  of  the 
usual  course. 


The  rules  thus  stated  are  belieyed  to  be  as  imiversally  ob- 
served as  they  are  unquestionably  well  founded  in  justice  and 
equity. 

Where  the  obligation  to  insure  arises  from  a  previous 
course  of  dealing,  and  the  agent  has  no  fimds  in  hand,  it  is 
suggested  by  Judge  Duer  that  he  would  be  excused  from 
compliance  with  the  order  if  upon  the  receipt  of  it  he  has 
just  grounds  for  believing  his  correspondent  to  be  insolvent.^ 
This  may  be  eo,  but  in  practice  it  will  be  the  safer  course  for 
the  agent  to  obey  the  order,  unless  his  information  of  his 
correspondent's  insolvency  be  of  such  a  nature  as  to  leave  him 
no  ground  for  doubt. 

Judge  Duer  also  thinks  that,  "the  obligation  to  insure, 
which  arises  from  a  previous  course  of  dealing,  can  only  apply 
to  insurances  similar  to  those  that  the  agent  had  been  in  the 
habit  of  effecting.    If  the  past  insurances  had  all  been  effected 


^  Per  Buller,  J.,  in  Smith  v.  Las- 
celles,  2  T.  R.  187,  189,  190. 


s  2  Duer,  124. 
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in  a  time  of  peaoe  at  a  low  rate  of  premimn,  and  requiring 
in  each  ease  only  a  moderate  advance,  they  would  give  the 
principal  no  right  to  expect  that  an  order  to  inBure,  in  a  time 
of  war,  not  accompanied  by  a  remittance  of  the  necessary 
funds,  would  be  obeyed."^  It  may  be  a  question  how  far 
this  would  be  so  held  in  this  country,  where  an  immediate 
advance  in  respect  of  the  premium  is  hardly  ever  required  in 
practice,  at  the  time  of  effecting  the  policy. 

There  can  be  no  doubt  as  to  another  position  of  the  very  Funds 
learned  American  jurist ;  "  that  where  the  necessary  funds  '®°" 
for  prooiiring  the  insurance  are  remitted  to  a  commission 
merchant  or  insurance  broker,  he  is  under  an  equal  obligation 
to  apply  them  to  the  purpose  directed,  as  where  the  funds  are 
in  his  hands  when  the  order  is  received."* 

It  also  seems  free  from  doubt  that  the  duty  of  insuring  may  Usage  of 
be  imposed  on  an  agent,  even  in  the  absence  of  express  direc-  ^*^®' 
tions  to  insure,  by  the  usage  of  the  particular  trade  to  which 
his  agency  and  the  insurance  relate.^ 

If  an  agent  is  employed  by  a  foreign  correspondent  to  Agent  bonnd 
procure  an  insurance  under  circumstances  which,  according  ^Se  to** 
to  the  rules  laid  down  by  Buller,  J.,  in  Smith  v.  Lascelles,  ^©firieot. 
give  the  correspondent  a  right  to  expect  such  orders  will 
be  complied  with,  total  failure  to  comply,  if  without  notice, 
subjects  the  agent  to  an  action  for  all  the  loss  which  his 
correspondent  may  have  sustained  from  the  non-insurance.^ 
It  was  his  duty  to  give  prompt  notice  of  his  refusal  to  act  Unless 
upon  such  orders,  that  his  employer  might  not  be  deprived  of  notioe. 
the  opportunity  of  effecting  the  insurance  elsewhere ;  and  if, 
for  want  of  such  notice,  no  insurance  be  made,  he  is  answer- 
able for  the  loss  arising  from  his  neglect.^ 

A  merchant  in  this  country  received  from  a  merchant  Corlett  v. 

Gk>rdon. 

1  2  Dner,  125.  Duer,  120. 

'  Ibid.  ^  Ibid.    Observations  of  Ashurst, 

s  Ibid.  127,  128.  J.,  2  T.  B.   188.    See  the  general 

«  So&ith  V.  LasceUes,  2  T.  R.  187,  principle  in  Frinoe  v.  Clark,  1  B.  & 

ante,  p.  170;  Smith  i;.  Price,  coram  C.  186. 

Erie,  0.  J.,  2  F.  &  F.  748.    See  2 
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Notice  of 
refusal 


abroad,  with  whom  he  had  no  previous  oonneotion,  a  bill  of 
lading,  with  request  to  insure  the  goods ;  the  English  mer- 
chant not  wishing  to  take  to  the  oonsignment,  but  without 
notice  to  the  consignor  that  he  rejected  it,  handed  over  the 
bill  of  lading  and  the  order  to  insure  to  a  creditor  of  the 
consignor,  who  effected  the  insurance  and  received  the  goods, 
and  afterwards  became  insolvent,  with  the  proceeds  in  his 
hands ;  it  was  held,  that  the  merchant,  who  had  his  election 
either  to  accept  or  reject  the  bill  of  lading,  was  bound,  if  he 
did  not  notify  his  rejection  of  it,  to  comply  with  the  terms  of 
the  consignment,  and  was  liable  for  the  consequences  of  not 
having  done  so.^ 


Notice  of 
difficulties. 


Callander  v. 
Oelriohs. 


So  also  in  the  event  of  any  difficulty  of  procuring  tha 
insurance  on  the  terms  prescribed  by  the  principal,  it  is  the 
duty  of  the  person  employed,  in  the  exercise  of  that  reason- 
able diligence  expected  of  agents,  to  give  notice  of  such 
difficulties  to  the  principal  within  a  reasonable  time. 

The  plaintiff,  a  merchant  in  this  country,  had  instructed 
the  defendants,  who  were  his  commission  agents  and  cor- 
respondents in  America,  to  effect  an  insurance  for  him  on 
certain  prescribed  terms  (viz.,  that  the  insurers  should  be 
liable  for  average  losses  above  10/.  per  cent.),  upon  a  cargo 
of  wheat  shipped  by  him  from  London  to  Baltimore,  and 
consigned  to  the  defendants  to  be  sold  and  disposed  of  on 
commission.  The  defendants  attempted,  in  vain,  to  procure 
an  insurance  on  the  terms  prescribed,  but  gave  no  notice  to 
the  plaintiff  of  their  failure,  and  instead  thereof  effected  an 
insurance  on  the  usual  terms  (by  which  the  insurers  on 
wheat  are  exempted  from  all  liability  for  average,  unless 
general,  or  the  ship  be  stranded).  The  Court  of  Common 
Pleas  held,  that  the  giving  of  such  notice  was  part  of  the 
common  law  duty  of  the  defendants,  to  be  implied  from 
their  retainer  as  commission  agents  with  express  orders  to 
insure,  and  that  the  plaintiff  therefore  was  entitled  to  recover 


'  Corlett  r.  Gbrdon,  3  Gamp.  472. 
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in  an  action  brought  against  them  for  the  breach  of  such 
duty.i 

In  this  case  the  damage  alleged  was,  that  by  reason  of  the 
want  of  notice,  the  plaintiff  had  been  prevented  from  effect- 
ing an  insurance  on  the  wheat  on  the  terms  proposed,  and 
thereby  precluded  from  recovering  for  the  average  loss ;  but, 
as  Judge  Duer  remarks,  no  proof  appears  to  have  been  given 
that  an  insurance  could  have  been  effected  on  the  terms 
proposed,  and  unless  this  was  practicable  no  damage  was 
sustained.^ 

A  foreign  principal  has  a  right  to  expect  the  same  ordi-  TVlth  the 

t  •^t         1  ^^^^  •  •  •  j.1.   i.  considerate 

nary  care,  skiU,  and  dingence  in  procuring  an  msurance  that  oare  of  a 
the  principal  himself  would  exercise  as  a  man  of  common  P^^^en*  n»J=^« 
prudence  and  knowledge  of  business. 

Hence,  where  the  foreign  correspondent  of  a  mercantile 
firm  in  this  country  directed  them,  as  his  agents,  to  procure 
an  insurance  for  him,  prescribing  no  limit  of  premium ;  but 
they  limited  the  broker  to  so  low  a  rate  of  premium  that  no 
insurance  on  such  terms  could  be  effected,  and  they  were  held 
liable  to  their  foreign  employer  for  the  loss  arising  from  the 
"want  of  insurance.'  On  the  same  principle,  where  a  policy 
had  been  effected,  but  through  the  agent's  neglect  to  ascer- 
tain the  solvency  of  the  underwriters,  and  his  omission  to 
communicate  the  names  of  the  brokers,  by  whom  it  was 
effected  in  their  own  name,  a  loss  on  the  property  was  sus- 
tained by  the  insolvency  of  the  brokers  and  of  one  of  the 
tmderwriters,  the  agent  was  held  liable  as  if  he  had  imder- 
written  the  policy.* 

On  the  contrary,  if  the  agent  does  all  that  the  foreign 
principal,  on  the  spot,  and  acting  with  due  care,  skill,  and 
diligence  as  a  man  of  business  might  reasonably  be  expected 


1  Callander  v.  Oelriohs,   6  Bing.  '  Wallace  t'.  Tellfair,  2  T.  B.  188, 

N.  C.  68.  m  notis. 

.    >  2  Doer,  p^.  222-225.    The  qnee-  *  Hnrrell  r.  Bnllard,  coram  Oock- 

tion  as  to  the  amount  of  damagfes  bum,  C.  J.,  3  F.  &  F.  445. 
▼as  referred. 
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to  do,  he  is  not  liable  for  the  oonsequenoes  of  his  failure  to 
procure  insurance. 

Thus,  where  the  correspondents  in  London  of  a  foreign 
merchant,  being  directed  by  him  to  procure  an  insurance, 
and  having  failed  to  do  so  at  Lloyd's  because  the  ship  was 
not  in  Lloyd's  register,  ultimately  caused  it  to  be  effected 
with  a  Newcastle  company  through  the  medium  of  the  ship- 
owners, who  afterwards  refused  to  deliver  up  the  policy,  or 
pay  over  a  loss  they  had  received  on  it  from  the  imder- 
writers,  it  was  intimated  to  the  jury  by  Buller,  J.,  before 
whom  the  case  was  tried,  that  this  afforded  no  ground  of 
action  against  the  agents  for  negligence  in  effecting  the 
policy.^  "  If,"  said  the  learned  Judge,  "the  defendants  had 
made  a  blunder  in  effecting  the  insurance,  which  would  have 
avoided  the  policy,  that  would  have  been  negligence;  but 
the  policy  is  a  good  one,  and  it  was  only  owing  to  the 
knavery  and  insolvency  of  the  shipowners  that  the  plaintiffs 
have  lost  the  benefit  of  it." 

Local  At  this  day,  at  least,  Buller,  J.,  would  not  be  justified  in 

'  the  doubt  which  he  expressed  in  the  same  case,  whether  the 
defendants,  who  lived  in  London,  were  bound  to  seek  insur- 
ance elsewhere  than  at  Lloyd's,  as,  for  instance,  at  the 
public  metropolitan  insurance  offices.  It  seems  dear,  at  all 
events,  that  no  obligation  could  be  cast  upon  them  to  seek 
insurance  beyond  the  limit  of  this  great  mercantile  emporium* 
With  correspondents  resident  in  smaller  towns,  such  as 
Newcastle,  Whitby,  and  the  like,  the  obligation  might  be 
different. 

In  the  United  States  the  extent  of  the  obligation  to 
procure  insurance  has  been  well  illustrated  in  the  following 
case : — The  correspondents  in  Boston  of  shippers  at  Surinam 
received  orders  to  effect  insurance  on  a  valuable  cargo  on 
their  account.    When  this  order  was  received  the  ship  was 

1  Smiths.  GologaiiyatK. P.y  2  T.      gronnd  that  the  foreign  oorrespon- 
B.  188,  in  notis ;  the  verdict  was  given      dent  had  adopted  the  agents'  acts, 
partlj,  if   not   principally,  on  the 
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out  of  time,  and  the  insuranoe  was  dedined.oiL  that  ground 
by  the  insurers  at  Boston,  to  whom  the  agents  had  applied 
on  the  very  day  they  received  the  letter.  They  subsequently 
tiied  in  vain  to  effect  the  insurance  at  Salem,  Newburyport, 
Portsmouth,  and  Providence,  the  principal  commercial  places 
within  sixty  miles.  They  then  wrote  to  New  York  for  the 
same  purpose,  fixing  a  limit  (but  a  very  high  one)  to  the  rate 
of  premium;  part  of  the  amount  was  eventually  insured 
there  at  high  premiums  (the  highest  being  33^  per  cent.), 
and  the  rest  could  not  be  done  at  the  limit.  An  action 
having  been  subsequently  brought  against  them  for  not 
having  insured  the  whole  amount,  a  verdict  was  found  for  the 
defendants  under  the  direction  of  the  presiding  Judge,  on  the 
ground  that  in  their  prompt  endeavours  to  procure  insurance 
at  Boston  and  the  other  neighbouring  ports,  they  had  ex- 
tended their  efforts,  at  least,  so  far  as  their  duty  required, 
and  that  having  done  so,  they  were  not  liable  for  having 
failed  in  procuring  a  full  insurance  at  New  York,  though 
such  failure  might  possibly  have  been  ascribed  to  their 
having  set  a  limit  on  the  premium.^ 


In  none  of  these  cases  does  the  law  require  an  extraordi-  A  reaaonaUe 
nary  degree  of  skill  on  the  part  of  the  agent.  In  inquiries,  degree  of 
therefore,  as  to  his  liability  in  cases  of  loss,  the  question  is, 
whether  the  act  or  omission  complained  of  is  inconsistent 
with  that  reasonable  and  proper  degree  of  care,  skill,  and 
judgment  which  persons  of  common  prudence  or  ordinary 
ability  might  be  expected  to  show  in  the  situation  and  pro- 
fession of  the  defendant.^ 


Every  policy  broker  of  average  capacity,  must  know  that  Commiuiioa' 
all  communications  respecting  the  time  of  the  ship's  sailing  Uie  time  of 
are  material  to  be  submitted  to  the  underwriter.  Baiimg. 


^  Sonches  v.  Davenport,  6  Mass.  '  Per  Tmdal,  C.  J.,  in  Chapman  v. 

Bep.  268,  cited  2  Dner,  242-244  ;  2      Walton,  10  Bing.  63. 
Phillips,  no.  1890. 
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Hence  an  insurance  broker,  for  omitting  to  forward  infor*^ 
mation  of  this  kind  to  a  second  broker,  who  at  the  wish  of 
the  principal  was  employed  to  effect  the  policy,  was  held 
liable  to  the  principal  for  the  consequent  failure  of  the 
insurance ;  for,  although  he  was  to  receive  no  remuneration, 
he  had  yet  undertaken  to  employ  the  other.^ 


As  to  deiliTeiy 
of  a  stamped 
policy. 


Statatorj 
penalties. 


Every  insurance  broker  is  bound  to  know  all  the  ordinary 
formal  details  necessary  to  make  a  sea  policy  a  legally  valid 
instrument. 

Hence,  a  policy  broker  employed  to  effect  a  policy  on  a 
ship,  having  negotiated  an  insurance  with  the  Newcastle 
Commercial  Insurance  Company  on  the  terms  directed,  was 
held  liable  for  not  procuring  a  stamped  policy,  in  conse- 
quence of  which  neglect  the  shipowner  was  unable  to  recover 
against  the  company  for  a  loss  that  subsequently  took  place.^ 

Unless  the  policy  is  in  writing  on  vellum,  parchment,  or 
paper,  duly  stamped,  he  is  by  statute  deprived  of  his  legal 
right  to  any  sum  for  brokerage  or  agency,  or  for  his  pains  or 
labour  in  negotiating,  transacting  or  making  such  insurance, 
or  writing  the  same,  or  to  recover  moneys  paid  by  way  of 
premium  or  in  the  nature  of  premium,  and  all  simis  actually 
paid  him  by  his  principal  in  negotiating,  or  transacting, 
or  making  any  insurance  contrary  to  the  statute,  may  be 
recovered  back  from  him  as  moneys  received  for  his  prin- 
cipal's use.^ 


All  ordinary 

andnsual 

clauses. 


Every  policy  broker,  or  other  insurance  agent,  is  bound, 
without  express  directions,  to  insert  in  the  policy  all  the 
ordinary  risks  and  customary  clauses  which  are  usual  and 
proper  in  respect  of  the  contemplated  voyage.    Thus,  as  it 


^  Seller  v.  Work,  1  Marshall,  Ins. 
306.  See  the  remarks  of  Judge  Duer 
on  this  case,  yol.  ii.  pp.  202,  203 ;  see 
also  Maydew  v,  Forrester,  6  Taunt. 
616,  as  to  the  point  that,  whenever 
the  information  concealed  is  nnqaes- 
tionably  material  the  broker  will  be 


liable;  see  also  as  to  what  constitutes 
negligence.  Wake  r*  Atty,  4  Taunt. 
493. 

>  Turpin  v,  Bilton,   6  M.   &  G. 
466. 

>  30  &  31  Vict.  0.  23,  s.  16. 
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was  shown  to  be  the  invariable  practice  in  all  voyages  from 
TenerifEe  to  London,  to  insert  a  clause  "giving  liberty  to 
touch  and  stay  at  all  or  any  of  the  Canary  Islands,"  it  was 
held  that  a  London  policy  broker  was  guilty  of  actionable 
negligence  in  omitting  this  clause.^ 

It  has  been  repeatedly  and  notoriously  decided,  that  a  Oommenoe- 
policy  on  goods,  "  beginning  the  adventure  from  the  loading  on  goods, 
thereof  on  board,"  without  any  addition,  only  attaches  on 
goods  loaded  at  the  port  which  is  the  terminus  a  quo  of  the 
voyage  insured.' 

So  completely  is  this  settled  law,  that  all  insurance  brokers 
are  bound  to  know  and  act  on  it.  Hence,  a  London  insurance 
broker,  being  directed  to  effect  a  policy  for  a  voyage  "  from 
Gibraltar  to  Dublin,"  upon  goods  which,  upon  his  instruc- 
tions, clearly  appeared  to  have  been  loaded  on  board  at 
Malaga,  was  held  liable  for  negligence  in  having  effected 
the  poKcy  on  such  goods  "  at  and  from  Gibraltar  to  Dublin, 
beginning  the  adventure  upon  the  said  goods  and  merchan- 
dise from  the  loading  thereof  aboard  the  said  ship."  ^ 

The  rule  which  we  have  been  discussing  regards  what 
is  ordinary,  usual,  and  settled ;  when  we  leave  this  common 
beaten  track,  it  ceases  to  be  applicable.  As  Judge  Duer  well 
expresses  it,  "  The  mistake  of  the  agent,  where  the  practice 
is  unsettled,  and  the  law  uncertain,  affords  no  evidence  of 
that  want  of  reasonable  skill  and  ordinary  diligence  for 
which  alone  he  his  responsible."* 

Directions  that  are  clear,  precise,  and  intelligible,  make  BireotionB 
the  failure  of  the  insurance  agent   to    comply  therewith  preoiBe,  make 
actionable,  in  so  far  as  they  may  lawfuUy  be  foUowed.  ^^.^®*" 

^  Manongh  v.  Barber,  4  Camp.  Sel.  106. 

150.  >  Park  v.  Hammond,  Holt's  N.  P. 

'  Bobertson  v.  French,  4   East,  80 ;  8.C.4  Camp.  344 ;  2  Harshall's 

130 ;  Spitta  r.  Woodman,  2  Taunt.  Bep.  189 ;  6  Taunt.  496. 

416;   Homeyer  v,  Lushington,   15  *  2  Daer,  214. 
East,  46;  Mellish v.  Allnutt,  2  M.  & 

M.  N 
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Direotioiui  in 
writiog^ 
supersede 
prior  yerbal 
oonuuimica- 

tiOBB. 


Thus,  where  clear  directions  were  given  by  the  plaintiffs  to 
the  defendants  to  insure  goods  and  also  the  premium,  and 
the  defendants  insured  the  goods,  but  not  the  premium, 
it  was  held  that  they  were  liable  to  the  plaintiffs  for  not 
complying  with  the  order  thus  far  to  insure,  notwithstand- 
ing it  also  directed  them  to  insure  against  British  capture, 
which  could  not  legally  be  done.^ 

An  agent  who  has  faithfully  followed  express  written  in- 
structions, is  not  liable  for  omitting  a  provision  which,  from 
the  verbal  communications  of  his  principal,  he  might  fairly 
have  inferred  to  be  necessary.  Thus,  a  policy  broker,  who 
had  heard  in  the  course  of  conversation  with  the  captain, 
that  the  ship  was  to  carry  simulated  papers,  followed  the 
written  instructions  sent  him,  in  which  nothing  whatever  was 
said  as  to  inserting  a  liberty  to  carry  them,  and  was  held  not 
to  be  liable  in  an  action  for  negligence  in  not  inserting  the 
clause,  though  the  ship  was  subsequently  condemned  for 
carrying  such  papers.^ 

In  case  the  orders  of  the  principal  are  so  ambiguous  as  to 
be  susceptible  of  two  distinct  and  perfectly  consistent  mean- 
ings, and  the  agent  honestly  and  fairly  assuming  one  of  these 
to  be  the  intention  of  the  principal,  carries  out  the  orders 
accordingly ;  he  has  done  his  duty,  and  the  principal  is 
bound  by  his  acts.^ 


What  policy 
willBiiffioe. 


Whether  the  policy  effected  in  the  particular  instance 
answers  the  directions  given,  or  meets  the  necessities  of  the 
case  stated  in  the  instructions,  is  a  difficult  question  of  fact 
upon  the  evidence  that  should  be  considered  quite  apart 
from  private  views  on  either  side,  and  with  reference  to  the 
ordinary  ways  of  business  men. 


1  Glaser  V.  Cowie,  1  M.  &  Sel.  52 ; 
see  also  S.  P.  in  Fomin  v.  Oswell,  3 
Camp.  357. 

2  Fomin  v,  Oswell,  3  Camp.  367. 
<<The  captain,"  Lord  EUenboroogh 
remarked,  ''notwithstanding  his  prior 
conversation,  might.haye  resolved  not 


to  carry-  any  such  papers ;  or  if  he 
stiU  meant  to  carry  them,  might  not 
have  wished  that  a  leave  for  that 
purpose  should  have  been  inserted  in 
the  policy.'* 

'  Ireland  v,  Livingstone,  L.  B.,  5 
H.  of  Lds.  395. 
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A  general  order  to  insure  seems  to  be  satisfied  by  an  in-  A  policy  in 
Burance  in  the  form  in  general  use  at  the  place  to  which  the  torm^^^ 
order  refers,  with  regard  to  such  a  subject  in  such  circum- 
stances. If  the  principal  wishes  to  have  an  insurance  in  a 
particular  form,  or  with  a  particular  class  of  insurers,  he 
should  give  specific  instructions  to  that  effect.  In  the 
following  case  the  subject  of  insurance,  it  was  thought,  would 
have  indicated  a  different  course  from  that  which  the  agent 
pursued ;  but  the  Court  held  otherwise. 

The  plaintiff,  a  merchant  of  Alicante,  sued  the  defendant,  Moore  v. 
his  agent  in  London,  for  not  insuring  the  plaintiff's  goods 
agreeably  to  his  directions.  The  goods  were  a  cargo  of 
fruit,  which  the  plaintiff  without  other  more  particular 
directions  gave  the  defendant  a  general  order  "  to  insure." 
The  defendant  effected  the  policy  with  the  London  Assurance 
Office,  where  they  only  insured  fruit  "  free  from  particular 
average,"— an  exception  at  that  time  not  to  be  found  in  the 
policies  of  Lloyd's  or  the  Eoyal  Exchange,  although  the 
rate  of  premium  was  the  same  in  all  three ;  and  the  conse-' 
quence  was,  that  when  an  average  loss  happened  the  plaintiff^ 
was  precluded  from  recovering  for  it  on  the  policy. 

The  Court  held  that  the  plaintiff  was  not  entitled  to 
maintain  his  action,  unless  the  defendant  were  guilty  of  a 
breach  of  orders,  of  gross  negligence,  or  of  fraud;  and  as' 
the  verdict  of  the  jury  was  in  favour  of  the  defendant  on 
all  these  grounds,  the  Court  refused  to  disturb  it.  "The 
plaintiff,"  says  Lord  Mansfield,  "  if  he  pleased,  might  have 
given  orders  to  the  defendant  not  to  insure  at  the  London 
Assurance  Office,  but  at  some  other  office,  where  this  excep- 
tion would  not  have  been  insisted  on.  But  he  gives  no 
directions  at  all.  Therefore  he  left  it  to  the  discretion  of 
his  correspondent,  who,  if  he  meant  no  fraud,  was  at  liberty 
to  elect  between  the  underwriters."^ 

It  may  be  said  in  favour  of  this  decision,  that  it  by  no 
means  follows  that  a  policy  from  a  particular  office  containing 

^  Moore  v,  Monrgne,  Cowp.  479.     • 
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unfavourable  oonditions  is  not  a  policy  on  the  best  terms,  at 
all  events  in  the  hands  of  an  agent,  who  is  not  justified  in 
aoceptiQg  what  is  doubtful,  or  expected  to  undertake  a  risk 
by  doing  something  which  may  be  perilous. 

Judge  Duer  commenting  on  the  case  says : — "  A  general 
order  to  insure  implies  a  direction  to  make  the  insurance  on 
the  best  terms  that  the  agent,  in  the  exercise  of  reasonable 
diligence,  will  be  able  to  obtain,  and  binds  the  agent  at  least 
to  that  degree  of  diligence  that  a  person  of  ordinary  prudence 
is  accustomed  to  employ  in  his  own  affairs.  Certainly  no 
person  of  ordinary  prudence,  about  to  determine  on  an 
insurance,  woidd  fail  to  ascertain  the  usual  terms  of  the 
respective  companies  or  sets  of  underwriters  to  whom  he 
might  apply,  nor  would  fail,  if  the  credit  of  the  underwriters 
was  equally  solid,  to  effect  his  insurance  at  that  office  whose 
terms,  at  an  equal  premium,  secured  to  him  the  largest 
indemnity.  Hence,  an  agent,  who  in  acting  for  another 
shoidd  omit  to  make  the  same  inquiries  and  pursue  the  same 
course,  would  be  chargeable  with  such  a  want  of  reasonable 
and  ordinary  diligence  as  would  render  him  justly  liable  for 
a  resulting  loss."  ^ 
Comber  V.  The  defendants,  London  insurance  brokers,  having  re- 

ceived from  the  plaintiff,  a  merchant  in  Liverpool,  general 
orders  to  insure  a  cargo  of  wheat  on  his  account,  but  no 
specific  instructions  as  to  how  or  with  whom  to  insure, 
effected  a  policy  with  the  Boyal  Exchange  Assurance  Com- 
pany, who  at  that  time  left  out  of  their  memorandum  the 
exception  which  makes  them  liable  for  an  average  loss 
on  wheat  in  case  of  stranding.  In  this  case  there  was  a 
stranding  and  an  average  loss  on  the  wheat;  but  the 
plaintiff,  by  reason  of  the  form  of  the  policy,  could  not 
recover  under  it.  He  lay  by  till  some  time  after  the  loss 
had  happened,  without  complaining  of  the  form  of  the 
policy  effected,  and  then  brought  his  action  against  the 
plaintiff  for  not  having  effected  such  a  policy  as  would 

>  Duer  on  Ins.,  vol.  ii.  p.  231,  and  see  also  pp.  229-232. 


Anderson. 
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have  seoTired  him  on  indemnity  for  average  loss  in  case  of 
stranding. 

Lord  EUenborough,  as  to  tliis  part  of  the  case,  said: 
^'  The  plaintiff  must  be  taken  to  have  been  cognizant  of  the 
existence  of  the  chartered  companies  and  the  tenor  of  their 
policies.  If  he  wished  that  the  policy  on  this  cargo  should 
not  be  effected  on  the  terms  of  the  Boyal  Assurance  Com* 
pany,  he  ought  to  have  given  special  directions  to  the 
defendants  for  this  purpose ;  and,  at  any  rate,  having  been 
BO  late  in  reproaching  them  with  what  they  had  done,  he  had 
acquiesced  in  and  adopted  the  policy  which  they  had  actually 
effected."! 

A  question  of  some  importance  in  relation  to  the  subject  Wheiher 
of  a  broker's  duty  in  a  particular  case  has  been  agitated  ^Liasible 
but  not  yet  authoritatively  determined  as  to  the  evidence  of  ^^^^J^^on 
other  persons  engaged  in  the  same  business  as  the  defendant,  of  skiU  and 
whether  they  may  be  examined  as  experts  and  asked  what  an 
insurance  broker  of  reasonable  skill  would,  in  their  judgment, 
have  done  under  the  circumstances. 

In  the  only  two  cases  which  have  been  decided  on  the 
express  point,  the  Court  of  King's  Bench  and  Common  Pleas 
were  at  variance.^ 

Accordingly  where  a  merchant  in  Sydney  had  shipped  a  CampbeQ  9, 
consignment  to  England,  and  wrote  to  the  defendants,  his  *"^*'^' 
correspondents  in  London,  desiring  them,  if  the  ship  had 
not  arrived  in  England  when  they  received  the  letter,  to 
wait   thirty  days  and   then    effect   an    insurance    on    the 


1  Comber  f'.  Andersoii,  1  Camp. 
623.  To  justify  the  opinion  of  the 
Isamed  Judge  as  to  the  effect  of 
delaj  in  complaining,  one  mnst 
aasnme  that  the  policy  was  in  the 
hands  of  the  plaintiff  some  time 
before  the  loss  happened. 

'  Mr.  Phillips  says,  and  I  think  in 
accordance  with  the  spirit  of  English 
law  and  practice,  in  discoasing  this 
question — **  A  witness  is  not  admis- 


sible to  testify,  and  cannot  be  in- 
quired of  specifically,  which  party 
should  prevail,  or,  what  is  identically 
equivalent;  or  in  other  words,  di- 
rectly to  instruct  the  jury  what  ver- 
dict they  are  to  gi ve. '  *  2  Phillips,  no. 
2112.  How  much  of  the  question  of 
practice  here  in  dispute  is  compre- 
hended undorthisobservationremains 
to  be  seen. 
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Walton. 


condgnment;  and  the  defendants,  after  waiting  thirty-six 
days,  effected  an  insurance,  telling  the  underwriters  nothing  of 
the  thirty  days*  delay  after  receipt  of  the  letter ;  the  question 
put  to  several  brokers  and  underwriters  as  witnesses  for  the 
plaintiff  was :  "  Whether  it  was  material  to  have  communi- 
cated the  fact  that  that  letter  had  arrived  in  this  country 
thirty  days  before  effecting  the  insurance  P  "  Lord  Denman 
pronounced  the  evidence  inadmissible,  on  the  ground  that 
the  opinion  of  the  underwriters  and  brokers  had  been  susked, 
not  as  to  a  matter  of  prevalent  practice  in  their  trade,  but 
on  a  matter  of  legal  obligation,  which  was  itself  the  very 
point  on  which  the  jury  were  called  upon  to  pronounce  a 
verdict;  viz.,  whether  the  fact  concealed  was  or  was  not 
material,  and  ought  to  have  been  communicated.^ 

In  the  other  case,  the  plaintiff,  a  London  merchant,  em- 
ployed the  defendant  to  effect  a  policy  on  his  goods  for  a 
voyage  "  at  and  from  London  to  St.  Thomas's,  with  leave  to 
call  at  Madeira  or  Teneriffe:"  which  was  done.  Shortly 
afterwards  the  plaintiff  received  the  following  letter  from  his 
supercargo,  who  was  then  at  Funchal,  in  Madeira : — "I  have 
now  nearly  completed,  and  expect  to  sail  to-morrow  or  next 
day  at  farthest  for  the  Canaries,  from  whence,  as  I  have 
taken  more  wines  here  than  I  at  first  contemplated,  it  is 
my  intention,  for  your  government,  to  visit  one  or  more  of 
the  West  India  Islands,  say  Barbadoes,  St.  Kitt's,  and  St. 
Thomas ;  in  one  or  other  of  which,  I  am  told,  I  cannot  fail 
pf  getting  a  market  for  the  wines,  and  such  part  of  the  cargo 
as  I  do  not  dispose  of  in  the  Canaries.  I  have  not  sold  a 
single  package  of  linens,  but  could  have  disposed  of  a  much 
larger  quantity  of  cottons.  With  respect  to  the  linens  I  have 
no  fear,  as  in  Canary  any  reasonable  quantity  is  desirable." 


^  Campbell  v,  Bickards,  6  B.  &  Ad. 
840,  846.  Similar  evidence  appears 
to  have  been  admitted  bj  Lord  Ten- 
terden  at  Nisi  Prius,  in  the  action 
brought  bj  these  same  agents  for  the 
plaintiff  against  the  underwriters; 
and  in  Banco  he  seemed  strongly  of 


opinion  that  it  had  been  admitted 
rightlj,  saying,  ''I  know  not  how  the 
materiality  of  any  matter  is  to  be 
ascertained  but  by  the  evidence  of 
persons  conversant  with  the  subject 
matter  of  the  inquiry.'*  SeeBickards 
t'.  Murdock,  10  B.  &  C.  640, 
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The  plaintlfl  took  this  letter  to  the  defendant,  telling  him, 
"  that  the  voyage  was  altered,  and  that  he  left  him  the  letter 
to  do  the  needful  with."  The  defendant,  upon  this,  altered 
the  policy,  by  adding  to  it  a  liberty  for  the  ship  "  to  proceed 
to  St.  Kitt's  and  Barbadoes  for  all  purposes,"  but  did  not 
also  add  any  liberty  to  proceed  to  or  touch  at  the  Canary 
Islands.     The  ship  ^as  lost  at  the  Grand  Canary  Island. 

At  the  trial  of  an  action  against  the  defendant  several 
policy  brokers  were  called  for  the  defendant ;  and  the  altered 
policy,  together  with  the  bills  of  lading  and  invoices,  and  the 
supercargo's  letter  being  placed  in  their  hands,  they  were 
asked  what  alterations  of  the  policy  a  skilful  insurance 
broker  ought  in  their  judgment  to  have  procured,  having 
these  documents  in  his  possession,  and  being  instructed  to  do 
the  needful.  The  witnesses  having  replied,  that  they  thought 
a  policy  broker  could  have  done  ample  justice  to  such  in- 
structions by  effecting  the  alterations  as  made,  the  jury 
found  for  the  defendant;  and  on  motion  to  set  aside  their 
verdict,  on  the  ground  of  the  improper  reception  of  this 
evidence,  the  Court  refused  to  do  so,  and  held  the  evidence 
admissible.^ 

Tindal,  C.  J.,  said,  "  This  action  is  brought  for  the  want  of 
reasonable  and  proper  care,  skill,  and  judgment  shown  by 
the  defendant  under  certain  circumstances,  in  the  exercise  of 
his  employment  as  a  policy  broker.  The  point,  therefore,  to 
be  determined  is,  not  whether  the  defendant  arrived  at  a 
correct  conclusion  upon  reading  the  letter,  but  whether  upon 
the  occasion  in  question  he  did  or  did  not  exercise  a  reason- 
able and  proper  care,  skill,  and  judgment.  This  is  a  question 
of  fact,  the  decision  of  which  appears  to  rest  on  this  further 
inquiry,  viz.,  whether  persons  exercising  the  same  profession 
or  calling,  and  being  men  of  experience  and  skill  therein, 
would  or  would  not  have  come  to  the  same  conclusion  as  the 
defendant.  For  the  defendant  did  not  contract  that  he 
would  bring  to  the  performance  of  his  duty,  on  this  occasion, 

1  Chapman  v.  Walton,  10  Bing.  57. 
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an  extraordinaiy  degree  of  skill,  but  only  a  reasonable  and 
ordinary  proportion  of  it ;  and  it  appears  to  us  that  it  is  not 
only  an  unobjectionable  mode,  but  the  most  satisfactory  mode 
of  determining  this  question,  to  show  by  evidence  whether  a 
majority  of  skiUul  and  experienced  brokers  would  have  come 
to  the  same  conclusion  with  the  defendant."^ 


AffQat  not 
liable  if  prin- 
cipal not 
damnified. 


Two  things  are  requisite  to  enable  the  plaintifiE  to  main- 
tain his  action  against  his  agent  in  case  of  failure  of  the 
insurance, — default,  namely,  of  the  agent  as  the  cause,  and 
damnification  of  the  principal  as  the  consequence ;  in  other 
words,  there  must  be  a  damnum  to  the  principal  as  well  as 
an  injuria  in  order  to  make  the  agent  personally  liable. 
Hence,  if  an  agent  fails  to  procure  an  insurance,  which,  if 
made  as  required,  would  be  wholly  void,  the  agent  is  not 
liable  in  damages,  and  this  for  the  plain  reason  that  his 
principal  has  not  been  damnified.^  If  the  neglect  complained 
of  be  the  non-communication  of  a  material  fact,  the  insurance 
agent  may  defend  himself  on  the  ground  that  had  the  fact 
been  communicated  it  would  have  been  impossible  to  procure 
an  insurance  at  the  premium  limited  in  the  instructions;^ 
but  unless  the  policy,  when  made  as  required,  would  have 
been  tchollj/  void,  such  a  defence  as  this  which  we  are  dis- 
cussing cannot  be  set  up ;  as  e,  g.  in  the  case  of  an  agent 
directed  to  insure  against  British  capture,  for  this,  if 
embodied  in  the  policy,  would  have  avoided  it  only  pro 
tanto.^ 


^  Chapman  V.Walton,  lOBing.  63. 
See  1  Smith's  L.  C.  655,  572-578, 
notee  to  Garter  v,  Boehm.  As  to  the 
American  decisions,  see  M'Lanahan 
V,  Uniy.  Ins.  Co.,  1  Peter's  Supreme 
Court  Bep.  188 ;  Jefferson  Ins.  Co.  v, 
Cotheal,  7  Wend.  79 ;  3  Kent,  Com. 
285;  Duer,  vol.  ii.  pp.  780-788;  2 
Phillips,  no.  2112,  &o. 

'  Webster  r.  De  Tastet,  7  T.  R. 
157.    The  assurance  directed  to  be 


made  in  this  case  was  on  slayes,  the 
priyilegpe  of  transporting  which  was 
given  to  the  mate  of  a  slave-ship  in 
lieu  of  wages :  wages  being  an  illegal 
subject  of  insurance,  the  policy,  if 
made  as  directed,  would  have  been 
void. 

'  Anonymous  case  before  Chambre, 
J.,  1808,  cited  in  Palej's  Principal 
and  Agent,  20. 

«  Glaser  v,  Cowie,  1  M.  &  Sel.  52 . 
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If  an  agent  at  a  distance  whose  duty  it  is  to  keep  his  Principal 

,.p  j»ii  £  •  1  -L-L  identified 

pnneipal  inionned  for  the  purposes  of  insuranQe,  keep  - baok  with  the 
intelligence  which  is  necessary  to  be  communicated  at  the  *firent  s  fraud, 
time  of  negotiating  the  insurance,  in  order  that  his  principal 
may  obtain  an  advantage  in  the  absence  of  this  information, 
the  policy  so  effected  is  void.^  But  in  case  the  non-commu- 
nication of  such  necessary  intelligence  be  merely  the  effect  of 
negligence  in  the  agent,  without  a  fraudulent  intention,  and 
the  effect  thereof  does  not  go  to  the  whole  of  the  policy,  but 
only  to  an  average  loss,  the  Courts  have  held  that  the  policy 
is  not  void  save  as  to  the  average  loss.^ 

An  insurance  agent  in  this  form   of  action  may  avail  Samedefenoee 
himself  of  any  defence  that  would  be  open  to  the  under-  for  under- 
writers, as  e.  g.  breach  of  warranty,*  unseaworthiness,*  devia-  ^"**®"' 
tion,*  illegality,®  and  the  like ;  the  only  exception  to  this  rule 
being,  that  the  agent  cannot,  of  course,  take  advantage  of 
any  defence  founded  on  his  own  act  or  default. 

The  defaulting  agent's  liability  in  such  actions  is,  as  a  Extent  of 
general  rule,  co-extensive  with  what  the  underwriter's  would  ^' 

have  been  if  sued  on  such  a  policy  as  ought  to  have  been 
effected ;  so  that  he  is  entitled  to  deduct  the  premium,  and 
the  one-half  per  cent,  on  the  amount  of  loss,  whenever  such 
deduction  might  have  been  made  by  the  underwriter.^ 

It  may  happen  that  the  agent,  in  actions  for  negligence,  is  It  may  some- 
liable  beyond  the  amount  for  which  the  imderwriters  would  g^ter. 
be  liable  on  the  policy. 


^  Proudfoot  V.  Monteflore,  L.  B.,  cited  Duer  &  FhiUips,  loc.  cit.  supra. 

2  Q.  B.  511 ;  Fitzherbeiii  v.  Mather,  '  Delaney  i;.  Stoddart,  1  T.  B.  22. 

1  T.  R.  12.  •  Webster  v.  Be  Tastet,  7  T.  R. 

'  Gladstone  «..King,  1  M.  &  Sel.  157. 

35 ;  Stribley  v.  Imperial  Mar.  Ins.  ^  Harding  i;.  Garter,  1  MarshaU, 

Co.,  1  Q.  B.  D.  507.    S^  quare.  Ins.   309  ;  Delaney  v.   Stoddart,    1 

3  Alsop  V.  Colt,  12  Mass.  Rep.  40,  T.  R.  22 ;  Wilkinson  v.  Coyeidale, 

cited  2  Doer,  325 ;  2  Phillips,  no.  1  Esp.  75 ;  Glaser  v,  Cowie,  1  M.  & 

1904.  Sel.  52. 

«  Miner  v.  Tagart,  3  Binn.  204 ; 
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This  may  be  for  the  costs  of  a  previous  action  on  the  policy 
when  brought  at  his  desire  or  with  his  concurrence ;  and  so 
it  seemingly  may  be  when  the  action  on  the  policy,  though 
brought  without  his  concurrence,  is  defeated  by  some  mis- 
conduct of  his  in  effecting  the  insurance  not  disclosed  to  his 
principal  until  action  brought :  ^  not  so,  however,  where  the 
principal  knows  of  the  invalidity  of  the  insurance  and  the 
misconduct  of  the  agent,  before  suing,  unless  the  suit  be  at 
the  agent's  request.  Thus,  where  the  principal  sued  the 
underwriters,  although  he  knew  that  they  had  refused  to  pay 
on  the  ground  that  the  agent  had  concealed  a  material  fact, 
ix)rd  Eldon  would  not  suffer  him  to  charge  the  agent  with 
the  costs,  as  the  action  was  not  necessary  to  entitle  the 
principal  to  recover,  and  did  not  appear  to  have  been  brought 
at  the  desire  or  with  the  concurrence  of  the  agent.^ 

Insurance  brokers  were  sued  for  negligence  in  not  having 
communicated  certain  material  letters  to  the  underwriters, 
whereby  the  plaintiff,  their  principal,  had  failed  in  two 
actions  on  the  policies,  and  incurred  costs  to  a  large  amount 
in  addition  to  very  heavy  losses.  It  appeared  that  the 
plaintiff  had  since  offered  the  defendants  permission  to  try 
on  his  behalf  as  many  other  actions  as  they  liked  on  the 
policies,  and  that,  on  this  offer  being  declined,  he  at  once, 
without  further  communication  with  the  defendants,  paid 
back  to  certain  of  the  underwriters  the  losses  which  they  had 
paid  over  to  him  without  suit.  It  was  held  that  the  plaintiff 
had  a  right  so  to  do  without  waiting  to  resist  an  action  at 
the  suit  of  these  underwriters,  and  that,  having  done  so,  he 
had  a  right  to  recover  from  the  defendants  the  amount  of  the 
losses,  so  paid  over,  in  addition  to  his  other  losses  and  costs 
of  action.' 
Ib  entitled  to  Judge  Duer  raises  the  question,  whether,  in  cases  of  con- 
abandonment,  struotive  total  loss,  it  is  necessary,  in  order  to  charge  the 

^  2  Dner,  330 ;  this  may  sometimes  ^  SeUer  v.  Work,  1  Marshall,  Ins. 

he  the  case  where  the  underwriters'  306,  306 ;  Duer,  nbi  supra, 

ground  of  defenoe  is  concealment  or  ^  Majdew  v.  Forrester,  5  Taunt, 

misrepresentation  by  the  agent.  615. 
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agent  in  an  action  for  negligenoe  with  the  whole  amount 
that  would  have  .been  due  under  the  policy,  to  vest  the 
remains  of  the  property  in  the  agent  by  abandonment :  he 
concludes,  that  it  is, — on  grounds  every  way  reasonable,  -  - 

seeing  the  principal  is  entitled  in  law  against  the  defaulting 
9gent  to  the  extent. and  in  form  as  if  he  were  the  under- 
writer on  a  valid  policy  such  as  ought  to  have  lean  effected.^ 

So  much  for  the  duties  of  the  insurance  agent  in  effecting  Datdes,  when 
an  insurance.     If  the  agent,  after  the  insurance  is  effected,  ^j^h  policy, 
as  generally  happens,  retains  the  poKcy  in  his  own  hands, 
another  class  of  duties  is  imposed  upon  him,  his  negligence 
or  unskilfulness  in  the  discharge  of  which  may  also  make 
him  liable  to  the  assured. 

Generally  speaking,  the  agent  so  entrusted  with  the  policy 
is  the  substitute  for  the  assured  in  all  the  relations  of  the 
latter  with  the  underwriters,  and  has  cast  upon  him  in  that 
capacity  the  duty  of  enforcing  the  rights  and  protecting  the 
interests  of  his  principal  in  all  matters  arising  out  of  the 
contract  of  insurance.^  Thus,  according  as  circumstances  Duties  ena- 
require,  it  may  be  his  duty  to  demand  a  return  of  the 
premium,  or  to  prepare  and  submit  the  proof  of  a  loss,  to 
settle  and  adjust  the  amount,  and  at  the  proper  time  collect 
and  receive  the  various  sums  from  the  tmderwriters  and  pay 
them  over  to  his  principals;  and  in  case  an  abandonment  is 
requisite,  he  must  give  notice  thereof  in  due  time  and  in 
proper  form.  These,  in  this  country,  are  the  duties  usually 
discharged  by  professed  insurance  brokers ;  and  they  will 
equally  be  expected  of  any  mercantile  commission  agent  who 


1  2  Duer,  326,  327. 

'  2  Ihier,  246.  "Perhaps,"  says 
Blackbnm,  J.,  **it  maj  be  put  as 
high  as  to  say  that  he  is  clothed 
with  authority  to  do  aU  that  is 
incidentally  necessary  for  carrying 
out  the  contract  in  the  policy  thus 
left  in  his  hands, — see  Richardson 


V.  Anderson,  1  Gamp.  43  n.,  and 
Goodson  V.  Brooke,  4  Camp.  163. 
I  do  not  wish  to  be  understood  as. 
giying  a  decided  opinion  that  he 
has  so  much  authority,  but  there  are 
at  least  grounds  for  so  contending  ;*' 
Xenos  V,  Wickham,  33  L.  J.  (C.  P.) 
13,21. 
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ohooBes  to  place  himself  in  the  same  responsible  relations  to 
his  principal. 
To  collect  and      One  of  the  most  important  of  these  subsequent  duties  of 

Dftv  over 

the  insurance  agent  is  to  collect,  receive,  and  promptly  pay 
over  losses  to  his  principal.  In  an  action  against  an  insur- 
ance broker  for  not  having  duly  called  on  certain  under- 
writers to  settle  and  pay  the  loss,  there  was  no  other  evidence 
o£Pered  of  such  obligation  except  that  the  policy  remained  in 
his  hands  after  the  loss.    Lord  EUenborough  said :  ^'  If  an 

J^^^  V,  insurance  broker  keeps  the  policy  in  his  hands  he  shall  be 
presumed  to  promise  that  he  will  collect  the  sum  due  from 
the  underwriters  on  a  loss  happening,  in  consideration  of  the 
commission  he  receives  for  e£Pecting  the  insurance.  Here 
the  broker,  if  he  chose  to  part  with  his  lien,  might  have 
handed  over  the  policy  to  the  assured  as  soon  as  it  was 
effected,  and  his  responsibility  would  then  have  been  at  an 
end ;  but  as  he  retained  it  he  was  bound  to  use  all  reasonable 
diligence  to  bring  the  underwriters  to  a  settlement  of  the  loss 
according  to  the  usage  of  trade  in  this  respect."  ^ 

To  grive  notice      The  insurance  agent  is  no  doubt  bound,  as  to  giving  notice 

of  abandon-         jiiji  jt_  -xx-  -jj 

ment.  of  abandonment,  by  any  express  instructions  received  from 

his  principal,  and  to  carry  them  out  with  such  reasonable 
skill  as  may  fairly  be  expected  of  him.  Where,  however,  he 
is  left  to  his  own  judgment  in  the  matter,  his  liability  in  an 
action  for  not  giving  due  or  timely  notice  of  abandonment 
must  depend  upon  the  circumstances  of  the  case. 

In  the  case  of  principals  living  abroad,  or  at  too  great  a 
distance  to  be  consulted  on  the  matter,  the  agent  having  the 
policy  in  his  hands  would  be  bound  in  their  behalf  to  give 
due  notice  of  abandonment  where  the  circumstances  are  such 
as  require  it,  or  as  render  this  the  prudent  course.  There, 
if  he  have  done  all  that  his  principal,  as  a  prudent,  careful, 
and  skilful  man  of  business  on  the  spot,  might  reasonably  be 

^  Bousfield  V,  Gresswell,  2  Gamp.  to  be  collected  from  the  underwriters 
645.  The  usage  of  trade  referred  to  a  month  after  the  adjustment,  and 
by  his  Lordship  is,  that  losses  ought      paid  over  forthwith  to  the  assured. 
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expected  to  do,  he  has  incurred  no  liability ;  but  if  he  have 
failed  in  this,  he  is  liable  for  the  consequences  of  his 
negligence.  If  the  principal  lives  sufficiently  near  to  be 
consulted,  the  agent  would  always  do  wisely  to  refer  to  him 
for  instructions. 
A  pledgee  of  the  poKcy  has  no  impKed  authority  to  give  Pledgee  of 

Dolicv 

such  a  notice.^ 

If  the  principal  puts  himself  in  communication  with  his  Prindjpalm 

ftooordT  with 

agent,  and  is  in  accord  with  him  in  what  he  does,  or  neglects  agent, 
to  do,  he  cannot  recover  against  his  agent  for  any  damage 
that  ensues  therefrom. 

When  a  cargo  of  wheat  from  Waterf ord  to  Liverpool  was 
on  the  28th  of  January  damaged  to  the  extent  of  95  per 
cent.,  the  plaintiff  at  Liverpool  wrote  to  the  defendants  in 
London  a  letter  on  the  2nd  February,  which  they  received 
on  the  4th,  directing  them,  if  any  steps  could  be  taken  for 
his  interest  with  the  imderwriters,  "to  do  the  needful," 
adding,  "  I  should  wish  to  abandon  if  it  be  admitted  of." 
The  defendants,  by  return  of  post,  wrote  back  to  say,  "  that 
it  would  be  imprudent  to  say  anything  to  the  imderwriters 
without  learning  further  particulars."  The  plaintiff  did  not 
write  again  till  the  9th,  when  he  neither  complained  of  the 
abandonment  not  being  made  nor  directed  the  defendants  to 
abandon,  and  on  the  18th  of  the  same  month  notice  of 
abandonment  was  given,  but  too  late.^ 

Lord  Ellenborough  held,  that  no  negligence  could  be  im- 
puted to  the  defendants  for  not  abandoning  before  the  18th. 
The  letter  of  the  2nd  left  it  to  the  defendants'  discretion  to 
act  as  they  should  think  most  expedient ;  and,  if  he  was  dis- 
satisfied with  their  conduct,  he  ought  at  once  to  have  said  so. 
Instead  of  that  he  lay  by  till  the  9th,  and  did  not  even  then 
complain  or  give  them  any  fresh  orders.  Had  he  positively 
required  them  to  abandon,  they  would  have  been  answerable 
for  not  complying  with  his  request  as  soon  as  possible ;  but 
he  had  referred  them  to  their  own  judgment,  and  it  seemed 

^  Jardine  v.  Leathley,  8  B.  &  S.  '  Andersons.  The  Boy.  Exoh.Aas. 

700.  Co.,  7  East,  38. 
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as  if  he  himself  at  the  time  had  thought  thej  acted  judi- 
ciously.^ 

To  cancel  The  cancellation  of  the  policy  being  an  act  that  destroys 

the  relation  not  only  of  assured  and  insurer,  but  of  insurance 
broker  as  agent  for  the  assured,  cannot  for  that  reason  be 
justified  by  any  supposed  authority  implied  from  the  existence 
of  that  relation  or  from  the  fact  of  the  policy  being  left  in 
the  broker's  hands,  and  consequently  depends  for  sanction  on 
the  express  authority  of  the  principal.^ 


The  agents  of      There  may  be  agents  to  effect  sea  policies  for  the  assured,^ 
1—  and  agents  to  subscribe  them  for  the  underwriters.     In  this 

latter  case  they  are  generally  authorized  by  power  of  attorney ; 

but  it  is  not  requisite  that  such  power  should  be  produced  at 

the  trial,  if  other  satisfactory  evidence  can  be  given  of  their 

authority. 

Their  antho-  As  to  what  shall  be  satisfactory  evidence  in  the  absence 
of  the  vmtten  authority,  is  a  point  on  which  there  has  been 
a  little  fluctuation  of  opinion.  Thus,  where  a  broker  proved 
that  one  Eutchins  had  subscribed  the  defendant's  name 
under  the  policy,  that  he  was  in  the  constant  habit  of  doing 
so  on  policies,  and  had  done  several  for  the  witness  and  for 
others  to  his  knowledge.  Lord  Kenyon  ruled,  that  this  was 
suflScient  evidence  to  charge  the  defendant,  without  the  pro- 
duction of  the  written  authority  imder  which  he  acted ;'  but 
Lord  EUenborough,  in  a  later  case,  held  precisely  similar 
evidence  insufficient,^  imless  it  was  also  proved  that  the  defen- 
dant had  ratified  such  subscription,  as  e,  g,y  by  paying  losses 
upon  policies  so  subscribed.* 

^  Comber  i^.  Anderson,  1  Gamp.  ^  Oonrteen  v,  Tonse,  1  Gamp.  43,, 

523.  note;  and  rightly,  see  2  Duer,  341^ 

'  Xenos  V,  Wiokham  (in  error),  14  note  a. 
G.  B.,  N.  S.  462 ;  38  L.  J.  (G.  P.)  13;  «  Haughton  v.  Ewbank,  4  Camp. 

L.  B.,  2  H.  of  Lds.  ^Eng.)  296.  88. 

3  Neal  V.  Irving,  1  Esp.  61. 
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A  memorandum  indorsed  on  a  policy  for  change  of  voyage 
was  signed  by  the  agent  of  an  insurance  company.  It  was 
proved  that  the  agent  had  signed  similar  memorandums  on 
many  other  policies,  and  that  his  habit  was  to  do  so,  and 
advise  the  company  of  it.  This  was  held  by  Lord  Tenter- 
den  to  be  sufficient  proof  of  the  agent's  authority  to  sign 
such  memorandums ;  and  that  the  other  policies  on  which  the 
memorandums  had  been  signed  need  not  be  produced.^ 

Where  a  power  was  given  to  fifteen  persons,  "  jointly  or  "W^t  ^  a 
separately,  to  sign  policies  on  such  ships  as  they  or  any  of  execution  of 
them  should  think  proper,"  after  four  of  the  original  fifteen  rign^pSicies. 
had  died,  a  policy  was  executed,  in  the  name  of  the  principal, 
by  four  of  the  survivors,  and  the  execution  was  held  to  be  in 
pursuance  of  the  authority.^ 

Where  the  power  of  attorney  was  to  execute  policies  on 
which  the  risk  should  commence  from  the  day  that  the  ship 
was  accepted  by  the  association,  the  Court  held  that  the 
agent  had  sufficiently  complied  with  this  power  by  executing 
a  retrospective  policy  (with  the  clause  "lost  or  not  lost"), 
to  commence  on  the  day  the  ship  had  been  accepted,  although, 
at  the  time  of  so  executing  it,  the  agent  and  the  assured  were 
both  aware  that  two  average  losses  had,  in  the  meantime, 
happened  on  the  ship.'  ^ 

In  virtue  of  a  power  "to  underwrite  any  policy  of  in- 
surance not  exceeding  100/.,  and  to  subscribe  the  same  in  his 
(the  underwriter's)  name,  and  to  settle  and  adjust  losses,"  the 
broker  signed  a  slip  for  a  poUcy  within  the  terms  of  the 
power,  and  the  Court  were  of  opinion  that  the  signature  of 
the  broker's  clerk  to  the  policy,  made  in  pursuance  of  the 
slip,  was  a  good  execution  of  this  power,  this  being  a  mere 
ministerial  act.  There  was,  however,  in  the  same  case,  a 
ratification  of  this  signature  by  the  underwriter.* 


^  Brockelbaiik  v,  Sngme,  5  Gar.  &  >  Mead  v.  Dayidaon,  3  A.  &  E. 

P.  21  \  S,C,\  Moo.  &  Bob.  102 ;  1  303.    This  case  is  giren  pro  quanta 

B.  &Ad.  81.  vaUat. 

*  Guthrie  v,  Armstrong,  1  Dowl.  *  Mason  r.  Joseph,  1  Smith,  406. 
&  Byl.  248. 
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TiiinHftd 
authority. 


The  effect  of  holding  out  one  as  an  agent  to  underwrite 
polioies  may  be  countervailed  by  the  usage  of  the  place.  A 
broker  who  had  a  written  authority  to  underwrite  for  not 
more  than  100/.  by  any  one  slip,  underwrote  a  policy  for 
150/.  on  the  same  adventure ;  the  principal  did  not  confirm 
the  policy,  and  the  Court  held  that  he  was  not  bound  by 
the  subscription,  inasmuch  as  in  the  place  where  it  was  made 
by  the  broker,  viz.,  Liverpool,  it  was  common  knowledge 
that  such  agents  had  only  a  limited  authority.^ 


Authoiiiy  An  agent  with  authority  to  subscribe  a  policy,  has  an 

polides;  implied  authority  to  sign  the  adjustment  of  a  loss.^    And 

and  to  submit  one  that  had  been  in  the  habit  of  subscribing  policies  and 

settling  losses,  was  held,  by  Chief  Justice  Gibbs,  to  have  an 

implied  authority  even  to  submit  a  dispute,  concerning  a  loss, 

to  arbitration.' 

Some  of  these  were  cases  of  authority  implied  from  the 
proved  relationship  subsisting  between  underwriter  and 
agent.  Where  the  agent  derives  his  authority  from  express 
instructions,  which  profess  to  define  and  regulate  his  duties, 
he  cannot  bind  his  principal  by  any  act  which  exceeds  the 
limits  of  such  instructions,  much  less  by  one  that  violates  or 
contravenes  their  contents ;  unless  the  principal  have  in  effect 
held  him  out  to  the  public  as  his  general  agent  with  a  general 
authority  as  such. 


Authority 
of  Lloyd  s 
agfents. 


•  Lloyd's  agents  have  no  other  authority  than  what  they 
derive  from  the  printed  instructions  under  which  they  act. 
By  these  instructions  it  is  expressly  declared  that  no  Lloyd's 
agent  is  to  make  up  or  sign  any  adjustment  of  loss  as  the 


^  Baines  v.  Ewiug,  L.  B.,  1  Exoh. 
820. 

'  Biohaidsonr.  Anderson,  1  Gamp. 
44,  note. 

*  Goodaon  v,  Brooke,  4  Gamp.  163. 
Sed  quare.  The  report  referred  to  no 
doubt  bears  out  the  text,  but  it  is 
a  report  ex  relatione  of  another,  and  it 


seems  to  be  contrary  to  Stead  c;.  Salt, 
8  Bing.  101 ;  Adams  v.  Bankart, 
1  G.  M.  &  B.  678,  confirmed  by 
Hatton  V.  Boyle,  3  H.  &  N.  600 ;  27 
L.  J.  (Ex.)  486,  that  even  a  partner 
has  no  implied  authority  to  bind  his 
co-partner  by  a  submission  to  arbi- 
tration. 
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representative  of  the  underwriters;  where,  therefore,  such 
an  agent  in  a  foreign  port,  signed  a  certificate  that  certain 
sugars  were  damaged  over  5  per  cent.,  the  Court  held  that 
he  had  exceeded  his  authority,  and  that  the  certificate  so 
given  was  not  binding  on  the  underwriters.^  By  the  same 
instructions,  no  Lloyd's  agent  "  is  to  accept  an  abandonment 
as  the  representative  of  the  underwriters;"  and  although 
such  acceptance  of  an  abandonment  by  a  Lloyd's  agent 
seemed  in  one  case  to  have  been  regarded  as  binding  in  the 
Common  Pleas,^  Lord  Tenterden  remarked,  that  in  the  case 
referred  to,  the  instructions  to  Lloyd's  agents  could  not 
have  been  before  the  Court.* 


We  have  been  considering  the  rights  and  liabilities  of  Considered 
insurance  agents  on  the  part  of  the  assured  and  of  the  BoBmess 
insurer,  as  governed  by  the  general  principles  of  the  com-     ^^^' 
mercial  law.     But  there  are  usages  of  trade  which  cannot  be 
overlooked  in  a  treatise  such  as  this,  especially  as  these  very 
usages  are  recognized  in  the  Supreme  Court.     The  usage 
of  the  metropolis  has  introduced  certain  modes  of  transact- 
ing business  between  the  brokers  and  imderwriters  of  London, 
apparently  intended  to  facilitate  business  on  an  extensive 
scale,  by  substituting  credits  for  payments,  but  one  effect  of 
the  system  has  been  to  complicate  in  law  the  relations  sub- 
sisting between  the  assured,  the  broker,  and  the  underwriter. 


The  s:eneral  course  of  the  business  of  marine  insurance,  Gonneof 

^_  nHAinAftR  m 

as  actually  carried  on  in  London  and  the  more  important  London 
towns  of  this  country,  is  briefly  but  comprehensively  de-  ^^^^ 
scribed  by  Bayley,  J.,  in  these  words: — "  Aooordincr  to  the  broker,  and 

underwriter. 

ordinary  course  of  trade  between  the  assured,  the  broker,  

>  Drake  v.  Marryatt,  1  B.  &  G.  there  reported  at  p.  166. 

473.  >  Lord  Tenterden  in  Drake  r.Mar- 

2  Bead  v.  Bonham,  3  B.  &  B.  147.  xyatt,  1  B.  &  G.  478. 
See  the  dicta  of  Burroughs,  J.,  as 

H.  O 
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Legal  rela-      and  the  underwriter,  the  assured  does  not  in  the  first  in- 

partiesand      stance  pay  the  premium  to  the  broker,  nor  does  the  latter 

eir  ro  er.    ^^^  -^  ^^  ^j^^  underwriter.     But,  as  between  the  assured  and 

the  underwriter,  the  premiums  are  considered  as  paid.  The 
underwriter,  to  whom,  in  most  instances,  the  assured  are 
unknown,  looks  to  the  broker  for  payment,  and  he  to  the 
assured.  The  latter  pay  the  premiums  to  the  broker  only, 
who  is  a  middleman  between  the  assured  and  the  imder- 
writer.  But  he  is  not  merely  an  agent :  he  is  a  principal  to 
receive  the  money  from  the  assured,  and  to  pay  it  to  the 
underwriters."^ 
Eule  of  law  Hence  the  general  rule  of  law  is,  that  the  broker  is  the 
debtor  of  the  underwriter  for  premiums,  and  the  underwriter 
the  debtor  of  the  assured  for  losses. 

If  we  enter  a  little  more  minutely  into  the  subject,  the 
following  will  be  found  to  be  the  actual  course  of  practice  at 
the  present  time,  altered  in  one  point  from  what  was  the 
practice  of  a  remoter  period. 
Slips.  The  broker  on  receiving  orders  from  his  principal  to  effect 

an  insurance,  prepares  a  slip  embodying  the  terms  of  the 
proposed  policy.  In  the  case  of  private  underwriters  at 
Lloyd's,  it  is  the  custom  to  have  but  one  slip,  which  is 
initialed  by  the  different  underwriters  for  the  amounts  for 
which  they  are  willing  to  become  insurers,  and  a  policy  is 
subsequently  prepared  by  the  broker  of  the  assured  and  taken 
by  him  to  the  different  underwriters  in  succession  for  execu- 
tion. In  the  case  of  insurance  companies  a  separate  slip  is 
always  prepared  for  each  company  by  the  broker  of  the 
assured,  and  the  policy  is  afterwards  prepared  and  filled  up 
from  the  slip  by  the  officers  of  the  company,  and  is  kept  by 
the  company  until  sent  for  by  the  assured  or  his  broker.^ 

Aocounta.  The  broker  now  keeps  two  accounts  with  underwriters, 

>  In  Power  v.  Butcher,  10  B.  &  C.       14  C.  B.,  N.  S.  462 ;  33  L.  J.  (C.  P.) 
329|  340.  13,  and  the  judgment  per  Blackburn, 

'  See  Xenofl  r.  Wickham  (in  error),      J. ,  ibid. 
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Fespeotiyely  called  the  Credit  and  the  Gash  Account.  Till 
within  a  few  years  back  only  one  account  was  kept,  which  was 
that  now  called  the  Credit  Account.  When  the  slip  for  any 
particular  policy  is  signed,  it  is  arranged  between  the  broker 
and  underwriter  whether  the  premium  is  to  go  into  the  Credit 
Account  or  the  Cash  Account.  In  either  case,  the  broker  be- 
comes debtor  to  the  underwriter  for  the  premium  at  once,  but 
the  time  and  manner  of  payment  are  different  in  the  two  cases. 

If  the  premium  goes  into  the  Credit  Accoimt,  it  is  not  Credit, 
payable  till  the  end  of  the  year.  If  before  the  end  of  the 
year  any  claim  arising  on  one  of  the  policies  in  the  Credit 
Account  is  adjusted  by  the  broker  and  underwriter,  the 
broker  has  credit  in  the  account  against  the  underwriter  for 
the  amount  of  the  loss  thus  adjusted,  if  the  account  is  good 
for  that  amount ;  and  at  the  end  of  the  year,  and  not  till 
then,  the  balance  on  the  account,  and  the  balance  only,  is  due 
in  cash  from  the  broker  to  the  underwriter  under  a  discount 
of  12/.  per  cent. 

If  the  premium  instead  of  going  into  the  Credit  Account  Cash, 
goes  into  the  Cash  Account,  the  custom  is  the  same,  except 
that  the  account  is  settled,  and  the  balance  is  due  in  cash 
at  the  end  of  the  month  instead  of  the  end  of  the  year,  and 
the  balance  is  paid  under  a  smaller  discount.  In  either  case 
the  cheque  is  not  passed  till  several  days  after  the  balance  is 
struck,  and  in  both  cases  the  broker  receives  credit  on  the 
account  for  a  commission  or  brokerage  of  5L  per  cent,  on  the 
premiums,  and  10/.  per  cent,  for  ready  money.^ 

The  result  in  law  of  this  system  of  dealing  is  thus  put  by  Effect  in  law. 
Lord    Wensleydale  :    "  The  broker  gives  the  imderwriter  ^*''^o»  B. 
credit  for  the  premium  when  the  policy  is  effected,  and  he,  as 
the  agent  of  both  the  assured  and  the  imderwriter  is  con- 
sidered as  having  paid  the  premium  to  the  underwriter,  and 
the  latter  as  having  lent  it  to  the  broker  again,  and  so 

>  Beckwith  v.  BuUen,  8  £.  &  B.  452 ;  Baring  r.  Stanton,  3  Ch.  D. 

686 ;   cited   per   Blackbum,    J.,   in  602 ;   Great  Western   Ins.    Co.    v. 

Xenos   V.  Wickham  (in   error),   83  Cnnliffe,  L.  B.,  0  Ch.  App.  625. 
L.  J.  (C.  P.)  13,  19  ;  14  C.  B.,  N.  S. 

02 


196 


USAGE  AT  J.LOYD  S. 


[part  !• 


becoming  his  creditor.  The  broker  is  then  considered  as 
having  paid  the  premium  for  the  assured.  The  fact  of  giving 
credit  on  account  by  the  broker  to  the  underwriter,  and  of  the 
underwriter  by  the  terms  of  the  policy  having  acknowledged 
the  receipt  of  the  premium,  are  equivalent  to  actual  pay- 
ment." 1 

"  If  the  opinion  of  that  very  learned  judge,"  says  Black- 
bum,  J.,  ^'  required  any  confirmation  it  would  be  furnished 
by  the  universal  practice  by  which  premiums  are  recovered 
by  the  assured  under  the  count  for  money  had  and  received, 
without  any  reference  to  whether  or  not  the  year  during 
which  the  broker  generally  has  credit  has  run  out,  so  as  to 
make  them  payable  in  cash  by  the  broker  to  the  under- 
writer."^ 


Acoounts 
between 
broker  and 
aasured. 


Gommisfflons 
del  credere. 


The  broker  also  keeps  an  account  current  with  the  assured, 
in  which  he  debits  him  for  all  the  premiums,  and  credits 
him  for  all  the  losses  which  may  be  due  upon  the  various 
insurances  effected  by  his  orders.  At  the  expiration  of 
the  month  allowed  the  tmderwriter  after  the  adjustment 
of  a  loss,  the  amount  due  from  the  broker  to  the  assured  in 
respect  of  such  loss  is  ascertained  by  deducting  all  the  pre- 
miums with  which  he  is  debited  in  his  general  account  with 
the  broker  up  to  that  time,  from  the  sum  payable  in  respect 
of  the  loss,  and  such  amount  is  then  generally  paid  him  by 
the  broker's  accepting  a  bill  at  three  months  for  the  balance. 
If,  however,  the  dealings  between  the  assured  and  the  broker 
are  very  extensive,  the  balance,  instead  of  being  thus  paid,  is 
frequently  carried  on  into  the  general  account.^ 

For  greater  security  to  their  customers,  insurance  brokers 
frequently  guarantee  the  solvency  of  the  underwriters.  This 
exposes  them  to  greater  hazard,  and  of  course  entitles  them 
to  a  higher,  or  as  usually  it  is,  an  additional,  commission 


^  Per  Parke,  J.,  in  Power  v.  But- 
cher, 10  B.  &  Or.  329,  847. 

^  Per  Blackbom,  J.,  Xenoa  v, 
Wickham  (in  error),  33  L.  J.  (G.  P.) 


18,  18 ;  14  G.  B.,  N.  S.  452. 

'  Stewart  v,  Aberdein,  4  M.  &  W. 
211. 
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upon  the  "business  they  perform.  In  such  oases  the  brokers 
are  said  to  act  del  credere^  and  the  per-oentage  which  they 
are  entitled  to  receive  is  called  a  commission  del  credere. 
This  commission  they  are  legsJly  considered  to  be  entitled  to 
immediately  upon  entering  into  the  contract,  without  wait- 
ing to  see  whether  such  guarantie  do  in  the  event  subject 
them  to  loss.^  "  The  commission,"  said  Lord  EUenborough 
in  such  a  case,  "  was  earned  and  to  be  paid  to  the  party  for 
entering  into  the  contract  of  guarantie,  and  not  in  respect 
of  the  event,  which  was  perfectly  collateral."^ 


In  the  common  forms  of  policy  the  underwriter  expressly  l^gWa  and 
acknowledges  receipt  of  the  premium  from  the  assured-—  as  between 
"  confessing  ourselves  paid  the  consideration  due  unto  us  for  trnderwriter. 
the  assurance  by  the  assured."     It  is  now  clearly  established 
that  this  acknowledgment,  except  in  cases  of  manifest  fraud, 
is  conclusively  binding  on  the  underwriter,  precluding  him 
alike  from  suing  the  assured  himself  for  impaid  premiums 
credited  in  his  account  with  the  broker,  or  from  setting  off  Eeceipt 
such  premiums  to  an  action  brought  by  the  assured  himself 
on  the  policy.* 

If  the  policy  contains  no  such  acknowledgment  as  that  Broker's  con- 

.  .  .  •         tract  to  pay. 

foimd  in  the  common  printed  form,  but  instead  of  it  a 
covenant  or  agreement  by  the  broker  to  pay  the  premium  to 
the  underwriter,  the  Courts  will  not  imply  a  contract  by  the 


^  Garathers  v,  Graham,  14  East, 
678. 

'  Ibid.  As  to  the  general  law  re- 
lating to  the  liability  of  del  credere 
agents,  the  reader  is  referred  to  a 
masterly  exposition  of  the  subject  by 
Judge  Duer,  who,  as  usual,  collects, 
and  exhausts  all  the  authorities;  2 
Duer,  331-339,  especially  337,  in 
notis. 

*  Dalzell  V.  Mair,  1  Camp.  532 ;  De 
Gaminde  r.  Pigou,  4  Taunt.  246.  In 
the  first  of  these  cases,  which  was  by 
the  assured  against  the  underwriter. 


to  recover  back  a  premium  where  the 
risk  had  never  attached,  Lord  Ellen- 
borough  said,  **  I  should  completely 
knock  up  the  insurance  business  if  I 
were  to  allow  this  acknowledgment 
[in  the  policy]  to  be  impeached. ' '  In 
the  second,  which  was  an  attempt  by 
an  underwriter,  in  an  action  by  the 
assured,  to  set  off  premiums,  Heath, 
J.,  said :  *'  When  the  assured  is  ad- 
mitted to  have  paid  the  premium,  it 
is  as  between  the  assured  and  the 
underwriter  actually  paid." 
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In  case  of 
fraud. 


assured  to  pay  the  premium  to  the  underwriter  in  the  face 
not  only  of  this  express  stipulation,  but  also  of  the  general 
usage  for  the  underwriter  to  look  not  to  the  assured,  but  to 
the  broker  as  his  debtor.^ 

In  case  there  be  fraud  on  the  part  of  the  assured,  or 
ooUusion  between  the  assured  and  broker  in  their  dealings 
with  the  underwriter,  the  aoknowledgment  in  the  polioy 
is  not  held  binding.^ 


To  recover 

premiums 

back. 


Botum  of 
premiams. 


The  imderwriter's  acknowledgment  of  having  received  the 
premiums,  being  a  bar  to  his  own  action  against  the  assured 
for  the  same,  is  also,  apart  from  business  usage,  legal  warrant 
for  an  action  by  the  assured  against  him  as  for  money  had 
and  received  to  recover  the  premiums  back.^  As  regards  a 
return  of  premium,  since  the  title  is  upon  the  express  con- 
tract in  the  policy,  the  right  of  the  assured  to  sue  the  under- 
writer is  liable  to  the  same  considerations  that  apply  to  his 
right  of  action  on  the  policy  for  a  loss,  which  we  now  pro- 
ceed to  discuss. 


To  reooter  If  a  loss  occurs  withiu  the  meaning  of  the  policy  and  it  is 

for  losses 

disputed,  the  question  and  the  rights  of  the  parties  in 
reference  to  it  are  in  the  ordinary  course  of  law  complicated 
in  no  way  by  the  usages  of  insurance  business. 

AdjustmoDt         But.  supposing  a  loss  occurs  which  is  not  to  be  disputed ; 

fossT  ^^  then,  the  per-centage  (100  per  cent,  if  it  be  a  total  loss  and 
a  lesser  per-centage  if  an  average  loss)  payable  by  the  under- 
writers in  respect  of  it  is  ascertained  and  indorsed  upon  the 
policy  with  the  word  ''Adjusted"  prefixed.  The  several 
underwriters,  as  this  indorsement  is  submitted  to  them, 
sanction  it  with  their  initials,  and  this  is  called  the  adjustment 


^  Power  V.  Butcher,  10  B.  &  Cr. 
329;  6  Man.  &  Ryl.  327;  and  see 
the  observations  of  Baylej,  J.,  at  p. 
340  of  the  former,  and  p.  336  of  the 
latter  report. 

2  Foyr.Bell,  3Taunt.  492;  Mavor 


V,  Simeon,  ibid.  497. 

^  Per  Blackburn,  J.,  in  Xenos  v, 
Wickham,  14  C.  B.,  K.  S.  452 ;  33 
L.  J.  (0.  P.)  13,  18,  ante,  p.  196 ; 
and  Dalzell  v.  Mair,  ]  Camp.  632, 
ante,  p.  197,  note  3. 
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of  the  policy.  If  the  underwriter  at  the  same  time  passes  the 
loss  to  the  credit  of  the  broker  he  strikes  through  his  subsorip- 
tion  to  the  policy  with  his  pen,  and  this  is  called  striking  off 
the  has. 


Such  a  mode  of  settlement  is  binding  by  the  usage  of  Whether  the 
business  upon  the  broker  and  the  underwriter  as  between  Lloyd's  bind 
themselves.    But  whether  it  be  of  any  binding  effect  upon       *■«"«• 
the  assured,  is  a  question  of  fact  as  to  his  assent  to  this  kind 
of  settlement. 

We  have  seen  that  it  is  a  usual  thing  for  the  assured  to 
leave  the  policy  in  the  hands  of  the  broker.  This  may  be 
evidence  of  the  broker's  authority  to  do  all  things  ordinarily 
consequent  on  the  efPecting  of  a  policy,  even  so  far  as  to 
adjust  the  loss  and  to  receive  the  money.  But  it  is  no 
evidence  whatever  to  bind  the  assured  by  the  peculiar  usages 
of  Lloyd's.* 

If  the  underwriter  pays  the  loss  in  money  to  the  broker  What  dis- 
who  has  the  policy  in  his  hands,  the  underwriter  is  thereby  underwiit^ 
discharged  at  common  law  from  any  claim  by  the  assured  ^Jg^^® 
for  the  same  loss.^    So  he  is,  if  the  assured  can  be  shown  to 
have  actually  assented  to  the  usage  at  Lloyd's  in  striking  ofi 
the  loss ; '  or  if,  from  all  the  circumstances  of  the  case,  he 
must  reasonably  be  presumed  to  have  acquiesced  in  it.*^ 

The  question  involved  in  this  is  not  appreciated  in  all  its 
importance  until  the  bankruptcy  of  the  broker  threatens  one 
of  the  two  other  parties  to  the  insurance  with  serious  loss. 
Very  strict  views  of  the  broker's  authority,  imder  any  cir- 
cumstances whatever,  were  at  one  time  entertained  by  the 
judges,  much  to  the  prejudice  of  the  imderwriter.*     The 


1  Ab  to  this,  see  post,  p.  200.  ^  See  the  case  before  Lord  Ellen- 

'  Scott  ff,  Lrving,  1  B.  &  Ad.  605.  borough  of  Jell  v,  Pratt,  2  Stark. 

3  See  Bartlett  v,  Pentland,  10  B.  &  N.  P.  67 ;  and  the  cases  before  Lord 

G.  760.  Tenterden  of  Todd  v,  Beid,  4  B.  & 

«  Andrew  v.  Bobinson,  3  Gamp.  Aid.  210 ;  and  Bussell  v,  Banglej, 

199.  ibid.  396. 
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leaning  of  the  Courts,  however,  speedily  altered.  The  right 
of  the  assured  in  such  cases  to  recover  from  the  underwriter 
'  is  now  a  pure  question  of  evidence,  and  depends  solely  upon 
the  point  whether  the  assured,  upon  a  view  of  all  the  facts, 
must  not  be  taken  to  have  been  cognisant  of  the  usage  and 
an  assenting  party  therefore  to  its  observance.*  For  the 
usage  of  Lloyd's  as  to  settling  losses  in  account  being  ^'  the 
usage  of  a  particular  place,  or  of  a  particular  set  of  persons, 
cannot  be  binding  on  other  persons,  unless  those  other  persons 
are  acquainted  with  that  usage  and  adopt  it."  ^ 

Instead  of  attempting  to  define  or  even  describe  what 
evidence  would  suffice  to  show  that  the  underwriter  is  dis- 
charged by  a  settlement  according  to  the  usage  at  Lloyd's, 
it  will  be  of  more  practical  use  to  set  out  the  exigency  of  the 
law  when  applied  to  the  circumstances  of  such  a  case.  This 
is  very  strildngly  done  by  Bramwell,  B.,  in  the  following 
terms,  delivering  his  opinion  in  the  case  of  Sweeting  r« 
Pearce : — * 

**  This  is  a  question,"  says  the  learned  judge,  "  of  the 
broiler's  authority.  The  legal  presumption  of  authority 
given  to  a  person  who  is  to  receive  satisfaction  for  another 
for  a  money  demand,  is  that  he  is  to  receive  it  by  payment 
of  money  only.  It  is  also  a  rule  of  good  sense.  The  custom 
[i.  e,  of  Lloyd's]  set  up  is  that  the  persons  who  are  by  legal 
presumption  to  receive  in  money,  and  in  money  only,  are 
not  to  receive  in  money.  The  custom  is  therefore  in  contra- 
diction to  the  authority  given  to  the  agents  by  their  prin- 
cipal. It  is  a  custom  not  to  do  the  thing  which  the  law 
implies  they  are  to  do.  That  shows  it  to  be  unreasonable  " 
{i,  ^.,  if  it  were  to  be  supposed  to  be  binding  on  a  person 
ignorant  of  it  and  consequently  not  assenting  to  it). 

^^  There  is  a  great  distinction  between  it  and  the  cases 


I  Bardett  v,  PenUand,  10  B.  &  G. 
760 ;  Scott  r.  Irving,  1  B.  &  Ad.  605 ; 
Stewart  i^.  Aberdein,  4  M.  &  W.  211 ; 
Sweeting  v,  Pearce,  9  G.  B.,  K.  S. 
634 ;  30  L.  J.  (G.  P.)  109. 


^  Per  Lord  Tenterden,  in  Bartlett 
V,  Pentland,  10  B.  &  G.  770. 

'  Sweeting  v.  Pearce  (in  error),  9 
G.  B.,  N.  S.  634,  540;  30  L.  J. 
(G.  P.)  109,  113. 


CHAP.  IV.]  THEIR  RIGHTS  AND  LIABILITIES.  201 

which  have  been  relied  upon.  If  I  set  a  man  generallj  to 
do  a  thing,  a  custom  may  well  apply  to  regulate  the  mode  of 
doing  it.  S0|  with  regard  to  usages  of  the  Stock  Exchange 
which  have  been  referred  to.  If  I  tell  a  broker  to  purchase 
such  and  such  stock,  I  impliedly  say  to  him,  deal  upon  terms 
upon  which  you  can  deal,  that  is,  according  to  the  usage. 
If  the  tenor  of  my  authority  is  to  exclude  the  operation  of 
any  custom,  I  give  him  no  authority  to  act  according  to  the 
custom;  but  if  the  authority  I  give  is  consiBtent  with  the 
custom,  then  the  custom  may  come  into  play.  Thus,  in 
the  case  before  us,  the  plaintiff  [who  was  ignorant  of  the 
usage  at  Lloyd's  and  consequently  non-assentiDg  to  it]  says 
to  the  broker  *  receive  payment  in  money;'  that  means 
receive  it  in  money  and  not  otherwise. 

^'  It  has  been  said  that  ^  it  might  have  been  considered  not 
a  very  violent  presumption  that  all  parties  resident  in  this 
country  employing  brokers  to  effect  policies  for  them  in  the 
common  course  of  business  should  be  considered  to  have 
done  so  with  reference  to  the  usages  established  at  Lloyd's.' 
I  beg  leave  to  eay  that  I  think -it  would  have  been  an 
unreasonable  presumption.  I  can  well  imderstand,  if  a  man 
who  knows  of  this  usage  of  Lloyd's  gives  his  policy  to  the 
broker,  with  directions  to  do  the  needful,  a  jury  might  well 
find  that  he  authorizes  the  broker  to  do  the  needful  according 
to  the  custom.  But  it  would  be  a,  question  for  the  jury  in 
each  case  whether  the  presumption  that  the  authority  to 
receive  payment  in  money  was  rebutted  by  the  principal's 
knowledge  of  the  custom.  This  custom,  in  truth,  goes  not 
to  say  how  the  presumed  authority  to  receive  payment  in 
cash  is  to  be  exercised,  but  that  it  should  not  be  exercised 
at  all." 

The  result  of  these  remarkable  observations  of  the  learned  Besult. 
Judge  is  that  the  presumption  of  law  as  to  the  cases  is 
directly  contrary  to  the  usage  at  Lloyd's,  and  that  this  usage 
is  not  allowed  to  be  binding  in  any  case  unless  there  be 
facts  evidencing  assent  on  the  part  of  the  assured  sufficient 
to  rebut  that  presumption. 
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The  case  in  which  these  observations  were  made  was 
singnlarlj  suitable  to  bring  out  the  definite  relation,  i.e.^  of 
antagonism,  sustained  by  Lloyd's  usage  to  the  general  law 
of  the  country.  The  London  brokers  had  become  bankrupt 
after  debiting  the  underwriter  with  the  loss  as  against  a 
large  sum  due  to  him  from  them  on  account  of  premiums. 
This  was  in  accordance  with  the  usage,  and  would  have  been 
a  bar  to  the  action  of  the  assured  against  the  underwriter, 
if  the  usage  were  binding  on  the  plaintiff.  It  was  admitted 
however,  by  the  defendant,  in  accordance  with  the  plaintiff's 
evidence,  that  the  policy  being  in  the  hands  of  the  brokers 
for  safe  custody  only,  the  ship's  papers  were  delivered  to 
them  after  the  loss  for  no  other  purpose  than  to  obtain  an 
adjustment.  The  plaintiff  was  ignorant  of  Lloyd's  usage, 
and  had  not  intended  his  brokers  shoidd  even  receive  the 
money  in  payment  for  the  loss.  Under  these  circumstances 
it  waj3  determined  in  the  Court  below,  and  affirmed  by  the 
Exchequer  Chamber,  that  the  general  law,  and  not  the 
usage  at  Lloyd's,  governed  the  case  and  entitled  the  plain- 
tiff, notwithstanding  the  settlement  with  the  broker,  to 
recover  against  the  underwriter.^ 

In  Bartlett  v.  Pentland,  the  plaintiffs,  com  merchants  in 
Plymouth,  had  a  policy  effected  for  them  by  a  London  broker 
with  the  St.  Patrick's  Insurance  Company  at  their  office  in 
Lombard  Street,  London ;  a  total  loss  having  taken  place,  a 
pen  was  struck  through  the  company's  subscription  to  the 
policy,  and  the  loss  passed  in  account,  as  between  broker  and 
underwriter,  in  the  usual  way,  the  company  being  at  that 
time  indebted  to  the  broker  on  the  general  account  between 
them.  The  plaintiffs,  although  in  the  habit  for  thirty  years 
of  procuring  insurances,  were  yet  unacquainted  with  the 
usage  at  Lloyd's,  and  were  misled  by  a  false  request  of  the 
broker  to  draw  on  him  instead  of  the  imderwriter  three 
months'  bills,  which  he  accepted  but  never  paid,  having 


»  Sweeting  v.  Pearoe,   7  C.    B.,      error),  9  C.  B.,  K.  S.  634  ;  30  L.  J. 
N.  S.  449 ;  29  L.  J.  (C.  P.)  265 ;  (in      (C.  P.)  109. 
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failed  before  they  became  due.  Previous  to  his  bankruptcy, 
the  insurance  company,  which  had  all  along  been  indebted  to 
him  on  the  general  account  between  them  (including  many 
transactions  besides  the  policy  in  question),  settled  such 
general  account  with  him,  by  paying  in  money  the  balance 
due  to  him  for  losses,  including  the  loss  in  question,  after 
deducting  the  amount  of  the  premiums  due  to  them  from 
the  broker.  The  question  in  the  case  was  whether  such 
settlement  with  the  broker  was  binding  on  the  assured,  as 
being  in  law  a  payment  to  him. 

The  Court  were  clearly  of  opinion  that  there  was  nothing 
in  the  case  before  them  to  raise  any  presumption  against 
the  plaintifip,  that  he  had  given  an  implied  authority  to  the 
broker  to  settle  according  to  Lloyd's  usage  ;^  and  conse-  Whenpay- 
quently  that  the  money  paid  to  the  broker,  being  not  a  diadwtfge. 
specific  payment  on  account  of  a  specific  loss,  but  merely  a 
general  payment  on  a  general  account,  was  not  to  be  deemed 
in  law  payment  as  against  the  assured.^ 

They  further  held  that,  notwithstanding  the  plaintiffs  When  laehet 
had  been  induced  to  give  credit  to  the  broker,  and  had  "*  cuarge. 
not  applied  to  the  company  until  after  the  broker's  failure 
when  the  company  had  already  settled  their  general  account 
with  him,  yet,  as  the  company  had  not  been  damnified  by 
the  laches  of  the  plaintiffs,  they  could  not  be  discharged 
by  it.» 

In  the  next  case  of  the  same  kind,  the  plaintiff,  a  mer-  Soottv. 
chant  in  Glasgow,  had  employed  a  London  broker  to  procure  "^* 
an  insurance  for  him  at  Lloyd's.  A  total  loss  having  oc- 
curred on  the  policy,  the  plaintiff  wrote  to  the  broker,  en- 
closing a  bill  drawn  on  the  broker,  payable  ten  days  after 
sight,  and  stating  that  he  did  not  know  at  what  date  it  was 
proper  to  draw  for  the  balance,  this  being  the  first  total  loss 


1  Bartlett  v,  Pentland,  10  B.  &  G.  farlane  v,  Giaunooopulo,  infra. 
760.  '  Per  Lord  Tenterden,  G.  J.,  10  B. 

'  Per  Bayley,  J.,  Bartlett  r.  Pent-  &  C.  770 ;  accord,  per  Guriam,  Ifac- 

land,  10  B.  &  G.  773 ;  and  see  Scott  r.  farlane  v.  Gtiaunocopulo,  3  H.  &  N. 

Irving,  1  B.  &  Ad.  605  ;  and  Mac-  S60 ;  28  L.  J.  (Ex.)  72. 
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he  had  ever  had  in  London.  The  Court  upon  these  facts 
held  that  the  plaintiff  was  not  cognisant  of  the  usage  of 
Lloyd's  so  as  to  be  precluded  from  suing  the  underwriter 
even  two  years  after  the  broker's  insolvency ;  but  that  to  the 
extent  of  a  payment  made  in  cash  by  the  underwriter  to  the 
broker  within  the  month  on  account  of  this  loss  the  under- 
writer was  discharged  as  against  the  assured,  since  the 
payment  made  was  in  strict  accordance  with  his  general 
authority  to  the  broker.^ 
Stewart  f .  In  the  next  case  the  plaintiffs  were  merchants  at  Liver- 

pool, who,  for  a  long  course  of  years,  had  employed  the  same 
firm  of  London  brokers  to  effect  their  insurance  business  in 
London,  which  was  of  a  very  extensive  character.  The 
London  brokers  kept  both  a  general  and  also  an  insurance 
account  with  the  plaintiffs,  in  the  latter  of  which  they 
debited  them  with  all  premiums,  and  credited  them  with 
all  losses  allowed  in  account  by  the  different  underwriters ; 
and  the  balance,  after  deducting  the  premiums,  was  then 
carried  into  the  general  account  with  the  plaintiffs.  Some 
evidence  was  given  that  Lloyd's  usage  was  well  known  in 
Liverpool.  A  loss  on  a  policy  effected  with  the  defendant, 
who  was  an  underwriter  at  Lloyd's,  was  settled  and  passed 
in  account  as  between  the  brokers  and  the  defendant  in  the 
usual  way,  and  the  defendant's  name  was  struck  off  the 
policy.  An  adjustment  of  this  and  other  losses  having  been 
obtained  by  the  brokers,  they  advised  the  plaintiffs  (to  whom 
they  were  then  considerably  indebted  on  the  general  account) 
of  the  fact ;  and  the  plaintiffs  then  drew  upon  them  for  the 
amount.  Shortly  after  this  the  London  brokers,  who  were 
still  greatly  indebted  to  the  plaintiffs,  became  bankrupt,  and 
the  plaintiffs  thereupon  immediately  sued  the  defendant  for 
the  loss  already  mentioned  as  passed  in  account  with  the 
brokers.  But  the  Court  held  that,  under  the  circumstances, 
the  plaintiffs'  claim  could  not  be  supported,  on  the  ground 
stated  by  Lord  Abinger,  "  that  there  was  sufficient  evidence 

1  3oott  r.  Irving,  1  B.  &  Ad.  605. 
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in  the  case  of  the  knowledge  of  the  plaintiffs  of  the  custom, 
and  of  their  authorizing  the  brokers  to  settle  with  the  under- 
writers, desiring  them  to  credit  the  plaintiffs  with  the  loss, 
and  to  permit  them  to  draw  on  the  brokers  for  the  amount."  ^ 

The  following  propositions  seem  to  embrace  the  law  on  Summary  of 

the  law  on 

this  subject : —  this  point. 

1.  Unless  the  assured  by  evidence  reasonably  sufficient  can 
be  shown  to  be  cognisant  of  this  usage  of  settling  losses  in 
account  and  to  have  assented  to  it,  he  is  not  bound  by  it ;  but 
may  recover  against  the  underwriter,  although  the  loss  has 
been  passed  in  account,  as  between  broker  and  underwriter, 
and  the  name  of  the  latter  struck  off  the  policy. 

2.  Payment  in  cash  by  the  underwriter  to  the  broker  of 
the  balance  of  a  general  account  is  not  payment  as  against 
the  assured  if  ignorant  of  Lloyd's  usage.  But  a  specific 
money  payment  by  the  underwriter  to  the  broker  in  respect 
of  the  specific  loss  claimed  by  the  assured  in  the  action,  and 
within  the  time  appointed  for  cash  payments,  is,  as  against 
the  assured,  payment  pro  tanto. 

3.  If  upon  the  facts  of  the  case  it  is  to  be  inferred  that  the 
assured  was  cognisant  of  this  usage  and  assenting  to  it,  he  is 
bound  by  it,  and  cannot  recover  against  the  underwriter, 
whose  name  has  been  erased  from  the  policy,  losses  passed  in 
account  as  between  underwriter  and  broker. 

But  the  assured  may  lose  his  right  to  recover  against  the 
imderwriter  by  .suing  in  the  name  of  the  broker,  since  every 
defence  which  is  good  against  the  actual  plaintiff  is  open  to 
the  defendant.  Consequently,  a  settlement  by  passing  the 
loss  in  account  with  the  broker  is  a  bar  to  the  action  when 
it  is  brought  in  the  broker's  name.^  But  the  assured  has  the 
right  of  action  in  his  own  name. 

^  Stewart «.  Aberdein,  4  If .  &  W.  for  another  (see  the  observations  of 

211.  Parke,  B.,  in  Willdnson  r.  Lindo,  7 

>  (Hhsonr.  Winter,  5B.  &  Ad.  96 :  M.  &  W.  87).    So,  the  Jodioatore 

this   is   so  wherever  the  action  is  Act,  1873,  36  &  37  Vict.  o.  66,  s.  25, 

brought  in  the  name  of  one  in  trust  sab-s.  6. 
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We  have  seen,  in  disoussing  the  general  duties  of  the 
assured's  agent,  that  a  brewer  who  undertakes  for  eommission 
to  effect  a  policy,  and  does  not  effect  one,  is  liable  to  the 
assured  as  for  breach  of  contract;  that  the  plaintiff  must 
prove  his  loss  as  in  an  action  against  the  underwriter ;  and 
that  the  defendant,  the  broker,  may  avail  himself  of  any 
defence  which  the  underwriter  would  in  such  a  case  have 
been  entitled  to  set  up.^ 

In  the  usual  course  of  business,  the  policy  is  left  in  the 
hands  of  the  broker  until  the  adjustment  of  a  loss.  This 
fact  alone  is  primd  facie  evidence  of  authority  from  the 
assured  to  the  broker  to  act  as  his  agent  in  all  matters  arising 
on  the  policy — to  claim  and  receive  return  of  premiums  for 
short  interest  or  for  compliance  with  warranties,  to  adjust 
and  settle  losses,  and  to  receive  the  amount  of  them  in  cash, 
or,  if  the  assured  is  cognisant  of  the  usage  at  Lloyd's,  to  pass 
them  in  account — probably,  to  do  all  that  is  incidentally 
necessary  for  carrying  out  the  contract  in  the  policy  thus  left 
in  his  hands.^ 

Whenever  the  assured  leaves  the  policy  in  the  hands  of 
the  broker  for  the  purposes  just  explained,  the  broker  is,  in 
law,  presumed  to  promise,  in  consideration  of  his  commission, 
that  he  will  use  all  reasonable  diligence  to  procure  from  the 
underwriter  a  speedy  adjustment  and  settlement  of  the  loss, 
and,  without  delay,  to  collect  and  pay  over  to  the  assured 
the  sums  due.  This  being  the  implied  contract,  if  he  fail  of 
performance,  an  action  for  damages  at  the  suit  of  the  assured 
lies  against  him  in  respect  of  the  breach.^ 


^  Ante,  p.  184.  See  Harding  v. 
Garter,  before  Lord  Ifansfield,  1 
Park,  Ins.  4 ;  1  Ifarshall,  Ins.  309 ; 
GahiU  V.  Dawson,  3  G.  13.,  N.  S. 
106 ;  26  L.  J.  (G.  P.)  253  ;  Turpin  v. 
Bilton,  5  M.  &  Gr.  455 ;  Wilkinson 
r.  Goverdale,  1  Esp.  75 ;  Delaney  v, 
Stoddart,  1  T.  B.  22 ;  Webster  v.  Be 
Tastet,  7  T.  R.  157. 


'  See  the  cautionslj  expressed  opi- 
nion of  Blackbnm,  J.,  in  Xenos  v, 
Wiokham  (in  error),.  14  G.  B.,  N.  S. 
452;  33  L.  J.  (G.P.)  13,  21;  Richard- 
son V,  Anderson,  1  Gamp.  43,  n.  ^ 
Goodson  V.  Brooke,  4  Gamp.  163. 

'  Bousfield  V.  Gresswell,  2  Gamp. 
544. 
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The  broker,  after  adjusting  and  passing  the  loss  in  account.  May  be  sued 
thereby  depriving  the  assured,  when  cognisant  of  the  usage,  rweW^!^ 
of  all  legal  remedj  against  the  underwriter,  is  liable  to  the 
assured  for  the  amount,  as  money  received  to  his  use,  and 
this,  although  no  proof  be  given  that  he  has  actually  received 
the  money.^ 

The  assured,  however,  may  be  found,  by  his  subsequent  Unless  there 

De  a  T7&1V6F 

course  of  dealing,  to  have  waived  his  right  to  resort  to  the  by  the 
broker.  In  the  following  case,  the  brokers,  after  a  loss  had  *^^^^- 
occurred,  allowed  the  underwriter's  name  to  be  struck  off  the 
policy,  who  credited  them  in  his  books  with  the  amount. 
They  did  not,  however,  take  credit  for  it  in  their  own  books, 
and  on  the  underwriter's  bankruptcy,  which  took  place  soon 
after,  gave  notice  thereof  to  the  assured,  telling  him  he  must 
prove  for  his  loss  under  the  commission.  Six  months  after 
this  the  assured  settled  an  account  with  the  brokers,  includbg 
the  very  loss  in  question,  without  making  any  complaint  of 
the  erasure  of  the  underwriter's  name,  or  any  claim  in  respect 
of  the  loss.  Lord  Ellenborough  ruled,  that,  under  these  cir- 
cumstances, the  assured  must  be  considered  to  have  waived 
his  right  against  the  broker,  and  to  have  elected  to  seek  his 
remedy  under  the  bankrupt's  commission.^ 

If  an  insurance  broker,  in  case  of  a  loss,  pays  the  assured  Broker 
the  full  amount,  in  ignorance  that  before  the  loss  happened  theS*^  ^ 
one  of  the  underwriters  had  become  insolvent,  the  money  from  re«)7er- 
cannot,  "  on  account  of  the  well-known  course  of  dealing 
between  the  insurance  broker,  the  merchant,  and  the  under- 
writer, be  recovered  back."^ 

A  broker  in  Leith  there  effected  policies  on  the  ship  of  the  Broker 
defendants,  merchants  in  liverpool,  and,  having  adjnsted  ^^^ 
an  average  loss  of  68  per  cent,  under  the  policies,  he  rendered  J?°ST®™^ 
in  May,  1806,  an  account  to  the  defendants  showing  a  balance 
due  to  them  of  170/.,  which  the  broker  then  paid  them. 
Some  time  afterwards  the  hroker  on  applying  for  payment 

^  Andrew  v.  BobinBon,  3  Gamp.  '  Ovington  v.  Bell,  3  Camp.  237. 

199;  Wilkinson  r.   Clay,   4  Camp.  ^  Edgar  r.  Bamstead,    1   Camp. 

171.  411. 
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of  the  average  loss  thus  adjusted  failed  to  obtain  it,  to  the 
extent  of  325/.,  in  oonsequence  of  the  insolvency  of  several  of 
the  underwriters.  After  this,  namely,  in  August,  1808,  he 
rendered  an  account  of  the  loss  to  the  defendants,  and  sued 
them  to  recover  back  the  amount.  Mansfield,  0.  J.,  said  that 
without  resorting  to  usage,  which  might  be  different  at  Leith 
and  London,  he  must  hold  that  after  so  great  a  lapse  of  time 
between  the  rendering  of  the  two  accounts,  the  plaintiff  must 
be  presumed  either  to  have  received  actual  payment  of  the  loss 
from  the  underwriters,  or  to  have  settled  with  them  in  account 
some  way  or  other.  For  the  purpose  of  recovering  from  the 
defendants,  he  should  have  apprised  them  in  August,  1806, 
of  the  state  of  the  underwriters ;  but  his  silence  had  deprived 
them  for  the  space  of  two  years  of  all  opportunity  of  enforc- 
ing the  policies.^ 

An  agent,  to  whom  moneys  have  actually  been  paid  to  the 
use  of  the  principal,  has  no  right  to  inquire  into  the  legality 
of  the  transactions  out  of  which  the  payment  arose.  Hence, 
where  a  loss  is  paid  over  by  the  imderwriter  to  the  broker, 
the  latter  cannot,  to  an  action  by  the  assured  to  recover  the 
money,  set  up  the  illegality  of  the  insurance.^  But  where 
the  money  is  not  paid,  the  amount  being  only  allowed  in 
account,  as  the  course  of  dealing  is  not  suffered  to  operate  in 
illegal  transactions,  the  money  may  be  always 'stopped  by 
the  principal  whilst  it  is  in  transitu  to  the  person  otherwise 
entitled  to  receive  it;  e.g^  premiums  on  illegal  insurances 
may  in  such  a  case  be  stopped  by  the  assured  in  the  hands  of 
the  broker.'^ 


He  may  not        An  agent  cannot  dispute  the  title  of  his  principal;  nor 
d^'fltitfe!"'  shall  he,  after  accounting  with  his  principal  and  receiving 
money  for  >^iTn  in  that  capacity,  be  allowed  to  deny  this,  and 
to  aver  that  the  receipt  waa  for  some  other  person. 


^  Jameson  p.  Bwainstone,  2  Gamp.     Farmer  v.  Buasell,  I  id.  296. 
646,  in  notiB.  '  Edgar  v.  Fowler,  3  Eaat,  222. 

3  Tennant  f .  Elliott,  1  B.  &  P.  8 ; 
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An  action  for  money  received  was  brought  to  recover  from  Roberta  v. 
an  insurance  broker  the  amount  of  a  loss  received  by  him  ^ 
from  the  underwriters  on  a  poKcy  effected  on  ship  on  behalf 
of  the  plaintiff,  a  part-owner  and  ship's  husband.  The  other 
part-owners,  though  they  had  given  no  directions  to  insure 
for  them,  gave  the  defendant  notice  not  to  pay  the  loss  over 
to  the  plaintiff.  The  Court  refused  to  set  aside  the  verdict 
for  the  plaintiff,  because  the  defendant  being  employed  to 
insure  for  the  plaintiff's  benefit,  and  having  since  received  the 
money  from  the  underwriters,  must  be  held  to  have  received 
it  for  his  use.^ 

a 

Hamond,  mortgagee  of  a  ship  for  900/.,  and  in  that  capacity  Dixon  v, 
registered  as  owner,  effected  an  insurance  for  2800/.  on  ship 
and  freight,  as  agent  for  and  by  the  direction  of  Flowerden, 
the  actual  owner,  and  his  partner,  Davidson,  and  charged  the 
partnership  with  the  premiums.  The  underwriters  paid 
over  a  total  loss  to  Hamond,  who  resisted  an  action  brought 
by  the  assignees  of  Davidson,  the  surviving  partner,  to 
recover  the  difference  between  the  900/.  and  the  2800/.  on 
the  ground  that,  being  sole  registered  owner,  he  was  not 
liable  at  all,  or  if  liable,  wets  so  to  the  executors  of  Flowerden, 
and  not  to  the  assignees  of  the  surviving  partner.  The 
Court  overruled  both  objections,  and  held  that  as  the  defen- 
dant had  received  the  money  as  agent  for  the  partnership, 
he  could  not,  when  it  was  claimed  of  him,  be  permitted  to 
say  that  he  had  received  it  for  the  benefit  of  Flowerden 
alone.^ 

Q-enerally  speaking,  brokers  are  justified,  even  after  notice,  To  whom  he 
in  paying  over  a  loss  to  the  party  for  whom  as  principal  ^J^     ®^ 
they  effected  the  policy,  unless  satisfactory  proof  be  given 
that  the  supposed  principal  effected  the  policy  as  agent  only. 

The  defendants,  as  brokers,  by  directions  of  Brown,  the  Bellv, 
charterer  of  The  Lady  Hood^  effected  an  insurance  for  2000/.    '^  ^' 

1  Bohertflv.  Ogllby,  9  Price,  269. 

'  Dixon  V,  Hamond,  2  B.  &  Aid.  310. 

M.  P 
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on  her  freight  on  Brown's  account.  A  total  loss  having  en- 
sued, the  defendants  collected  the  2000/.^  and,  notwith- 
standing notice  of  the  plaintiffs'  claim  as  owners  of  the 
vessel  to  the  benefits  of  the  insurance,  they  x>aid  the  money 
over  to  Brown ;  and  the  plaintiffs  failed  in  on  action  to 
recover  it,  because  there  was  no  evidence  that  Brown  was  the 
plaintiffs'  agent  in  effecting  this  insurance.^ 


LUbiUtyof 
assured  to 
broker  for 
premiums. 

Theory  of 
thU  lUbillty. 


As  a  general  rule,  the  assured  is  liable  to  the  broker  for 
premiums  as  for  money  paid,  whether  they  have  been  paid 
over  by  the  broker  to  the  imderwriter  or  not.* 

Parke,  B.,  explains  the  legal  effect  bf  the  course  of  deal- 
ing in  this  way : — "  The  broker  gives  the  underwriter  credit 
for  the  premiums  when  the  policy  is  effected,  and  he,  as  the 
agent  of  both  the  assured  and  the  underwriter,  is  considered 
as  having  paid  the  premiums  to  the  tmderwriter,  and  the 
latter  as  having  lent  it  to  the  broker  again,  and  so  becoming 
his  creditor.  The  broker  is  then  considered  as  having  paid 
the  premium  for  the  assured.  The  fact  of  giving  credit  on 
account  by  the  broker  to  the  underwriter,  and  of  the  imder- 
writer by  the  terms  of  the  policy  having  acknowledged  the 
receipt  of  the  premium,  are  equivalent  to  actual  payment."  ^ 
" If,"  says  Blackburn,  J.,  "the  opinion  of  that  learned  Judge 
required  any  confirmation,  it  would  be  furnished  by  the 
universal  practice  by  which  premiums  axe  recovered  by  the 
assured  under  the  count  for  money  had  and  received  with- 
out any  roforonce  as  to  whether  or  not  the  year  during  which 
the  broker  generally  has  credit  has  run  out  so  as  to  make 
them  payable  in  cash  by  the  broker  to  the  underwriter."* 

Where  a  policy  by  deed,  instead  of  acknowledging  receipt 
of  the  premium,  contained  a  covenant  from  the  brokers  to 
pay  it,  and  was  expressed  to  be  effected  in  consideration  of 


^  BeU  r.  Jutting,  1  J.  B.  Moore, 
155. 

'  Airy  r.  Bland,  2  Park,  Ins.  811 ; 
DalzeU  v,  Mair,  1  Gamp.  532 ;  Power 
t:.  Butcher,  10  B.  &  Cr.  329. 


•  Power  V.  Butcher,  10  B.  &  Cr. 
329,  347. 

*  Per  Blackburn,  J.,  Xenoe  r. 
Wickham  (in  error),  33  L.  J.  (C.  P.) 
13,  18;  14  0.  B.,  N.  S.  462. 
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that  covenant,  the  Court  held,  that  the  premiums  not  paid 
hy  the  broker  before  his  bankruptoy  to  the  underwriters 
could  be  recovered  by  his  assignees  from  the  assured,  not 
indeed  as  money  paid,  but  as  "  money  due  for  premiums  for 
policies  caused  and  procured  to  be  underwritten  by  the 
bankrupt."  * 

If  a  broker  engages  to  effect  an  insurance  with  such  AaBoxeA  can- 
names  as  should  be  to  the  satisfaction  of  the  assured,  it  is  ^iioy^i^^ 
no  defence  for  the  assured,  after  lying  by  till  the  voyage  is  ^J^ 
completed,  to  set  up  against  an  action  for  premiums  that 
the  names  of  the  underwriters  had  never  been  submitted  to 
him  for  approval.^ 

The  assured  is  also  liable  to  the  broker  for  the  commission  Liability  of 

assured  iov 

due  to  him  for  effecting  the  policy,  which  generally  amounts  oommissioxu 
to  five  per  cent  on  the  premium.^  If  the  broker  acts  under  a 
commission  del  arederey  the  rate  of  remuneration  is,  of  course, 
higher;  and  this  he  may  recover  from  the  assured  forthwith, 
without  waiting  for  the  event  on  which  his  liability  on  the 
guarantie  depends.^ 


The  policy,  when  effected,  becomes  in  law  the  property  The  Broker's 
of  the  assured  who  may  maintain  trover  for  it,  subject  -^^^^  ^ 
to  the  broker's  lien  for  premiums  and  commission,  or  for 
the  general  balance  of  his  insurance  account.  In  practice 
the  policy  after  being  effected,  is  sometimes  handed  over 
by  the  broker  to  the  assured,  and  afterwards  remitted  to 
him  by  the  assured  in  order  to  get  it  adjusted  on  the 
occurrence  of  a  loss;^   or  the   broker  himself   usually  is 

^  Power  r.  Batcher,  10  B.  &  Cr.  aloes  pledged  the  policy  with  another 

829.  broker  for  an  advance  of  money  to 

'  Dixon  V,  HoyiU,  4  Bing.  666.  himself ,  and  afterwards  the  pledgee, 

'  Power  V.  Butcher,  10  B.  &  Gr.  bmd  fide  supposing   the  other  the 

829  ;  6  If .  &  ByL  327.  owner,  received  for  the  loss  and  re- 

«  Caruthers  9.  Graham,  14  East,  paid  himself  out  of  the  proceeds,  and 

678.  in  an  action  by  the  assured  against  the 

*  A  broker  after  the  ooonrrenoe  of  pledgee  for  money  had  and  reoeived 

p2 
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allowed  to  keep  it  in  his  own  possession  till  the  final  event 
of  the  voyage  is  determined  and  the  policy  is  otherwise 
exhausted. 


Whether  it 
be  a  general 
or  011I7  a 
ptirtioular 
lien. 


Where  the  hroker  is  employed  immediately  by  the  assured 
himself,  his  lien  on  the  policy  is  for  the  general  balance  of 
his  insurance  account.^  If  he  is  employed  by  some  inter- 
mediate agent,  and  he  knows  that  to  be  the  case,  he  has  no 
lien  on  the  policy  in  respect  of  the  general  balance  of  account 
against  his  immediate  employer ;  but  as  against  that  inter* 
mediate  employer  and  the  principal,  his  lien  in  respect  of 
the  premiums  and  commissions  on  the  particular  transaction 
remains  good,  whatever  may  be  the  agreement  or  practice 
between  them,  if  he  is  no  party  to  it.^  If,  on  the  contrary, 
he  is  ignorant  that  the  policy  is  not  really  effected  for  him 
by  whom  he  is  immediately  employed,  he  may  refuse  to  give 
it  up  until  he  ia  paid  the  general  balance  of  his  insurance 
accot^nt  against  his  immediate  employer.'  "  The  only  ques- 
tion," says  GKbbs,  C.  J.,  "  is  whether  he  knew  or  had  reason 
to  believe  that  the  person  by  whom  he  was  employed  was 
merely  an  agent."* 

It  is  not  necessar/in  order  to  deprive  the  broker  of  his 


to  recover  the  monej  retained,  it  was 
held  that  the  defendant  had  a  lien  on 
the  policy  for  the  amount.  It  waa 
also  suggested  that  the  assured  had 
xnisconceiyed  his  remedy — that  he 
should  have  brought  trover  against 
the  original  broker;  Callow  i^.  Kelson, 
10  W.  R.  cor.  Exch.  193. 

^  Whitehead  v,  Yaughan,  and 
Parker  v.  Carter,  cited  in  Cook's 
Bankrupt  Laws,  547,  7th  ed. ;  see 
also  OUive  v.  Smith,  6  Taunt.  65  (a.d. 
1813), where Gibbs, J., sajs:  "I came 
to  London  in  1775 ;  I  was  pretty  early 
conversant  with  some  business  of  that 
sort,  and  never  remember  any  doubt 
to  have  existed  in  the  profession 
whether  a  policy  broker  had  a  lien  for 
-his  general  balance  on  the  insurance 


accounts." 

If  A.  undertake  to  dear  off  the  lien 
of  the  broker  by  payment,  provided 
he  give  him  the  policy  in  order  to 
collect  losses ;  and  it  is  given  over  to 
him  accordingly,  this  is  not  a  promise 
that  must  be  in  writing  within  the 
statute  of  frauds ;  Castling  v.  Aubert, 
2  East,  325 ;  WiUiams  v.  Leper,  3 
Burr.  1886. 

'  Fisher  v.  Smith,  4  App.  Cas.  1 ; 
Hermano  v,  MOdred,  9  Q.  B.  D.  530 ; 
61  L.  J.  (Q.  B.)  604. 

'  See  the  general  rule  as  laid  down 
by  Gibbs,  C.  J.,  in  Westwood  t;.  Bell, 
4  Camp.  352,  353. 

«  Ibid. ;  CahiUi?.  Dawson,  3  C.  B., 
N.  S.  106 ;  26  L.  J.  (C.  P.)  263. 
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general  lien  against  his  immediate  employer,  to  show  that  ExpresB 
he  had  express  notice  that  the  party  so  employing  him  was  necessary  to 
only  an  agent ;   it  is  enough  if  he  might  reasonably  have  ^^^  ^^^ 
inferred  this  from  the  circumstances  proved.^    It  is  for  the 
party,  however,  seeking  to  take  away  this  lien  to  make  out 
the  affirmative ;  for  in  the  absence  of  reasonable  proof  to  the 
contrary,  it  will  be  presumed  that  the  broker  believed  his 
immediate  employer  to  be  the  principal.^ 
D.,  at  Liverpool,  received  orders  from  his  principal  abroad  CahiU  v. 

^)awBO]i 

to  effect  an  insurance  on  a  cargo  of  fruit,  but  thinking  to 
effect  it  more  economically  in  London,  wrote  to  L.  there,  who 
employed  N.  to  procure  the  policy.  A  loss  was  afterwards 
paid  on  it  to  N.,  who  retained  the  whole  for  his  general 
balance  against  L. ;  and  D.  was  sued  by  his  principal  for 
negligence.  If  L.  showed  his  letter  of  instructions  to  N.,  D. 
might  still  be  liable  for  nominal  damages  for  any  breach  of 
his  duty  as  agent ;  if  it  was  not  shown,  as  there  would  be  no 
fruits  of  the  insurance  through  the  right  of  N.  to  retain  the 
money,  D.  might  be  liable  for  damages  to  the  full  amount ; 
and  whether  it  was  shown  or  not,  was  the  question  sent  to  a 
second  trial;  but  whether  D.  had  committed  any  tort  was 
not  determined.* 

An  English  merchant  effected  a  policy  for  a  neutral  Maansi^. 
foreigner,  in  his  own  name,  but  informed  the  broker  at  the  ^ 
time  that  the  property  was  neutral,  and  the  policy  was 
effected  with  a  warranty  of  neutrality.  This  was  held  a 
sufficient  indication  to  the  broker,  under  the  circumstances, 
that  the  English  merchant  was  acting  as  agent,  so  as  to 
deprive  the  broker  of  any  lien,  except  for  the  premiums  and 
commission  due  on  the  particular  policy.^ 

The  plaintiff,  abroad,  enclosed  to  Crowgy  in  England  an  Lanyon  r. 
unindorsed  bill  of  lading  of  certain  goods  deliverable  to 

^  MaanB  v,  Hendenon,  1  East,  336.  106  ;  26  L.  J.  (G.  P.)  263 ;  Ifan  v, 

*  Per  Gibbs,  C.  J.,  in  Westwood  v.  Shiffner,  2  East,  623. 

Be]],  4  Camp.  363.  *  Maans  i^.  Henderson,  1  East,  336 ; 

3  GahiU  V.  Dawson,  3  G.  B  ,  N.  S.  Snook  i^.  Davidson,  2  Gamp.  217. 
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Westwood  V, 
BeU. 


shipper's  order,  and  directed  him  to  effect  an  insurance  on 
the  goods,  and  to  employ  a  Liverpool  house  to  sell  them  for 
the  plaintiff.  Crowgy  employed  the  defendant  to  effect  the 
policy,  representing  to  him  at  the  time  that  he  had  authority 
to  indorse  the  bill  of  lading,  which  he  accordingly  did,  to  a 
person  named  by  the  defendant.  The  defendant  effected  a 
policy,  and  upon  the  occurrence  of  a  loss  claimed  to  retain  the 
proceeds  for  the  general  balance  on  hie  insurance  account 
with  Crowgy ;  but  Lord  Ellenborough  ruled  that  he  had  no 
right,  and  the  plaintiff  recovered  the  full  amount,  subject  to 
a  deduction  for  premium  and  other  charges  on  the  particular 
policy.^ 

It  appeared  that  the  plaintiff  (through  several  intermediate 
agencies),  had  employed  Olarkson  to  effect  a  policy,  and 
Glarkson  instructed  the  defendants  to  effect  it  for  himself  as 
principal  in  the  transaction,  and  the  defendants  did  so  "  as 
agents,"  debiting  Glarkson  with  the  premiums ;  there  it  was 
held  that  the  defendants,  as  against  the  plaintiff,  had  a  right 
of  lien  on  the  policy  so  effected,  for  the  general  balance  of 
their  insurance  account  vnih  Glarkson.^  In  such  a  case  the 
broker  may  still  satisfy  his  lien,  notwithstajiding  notice 
before  receiving  the  money  of  the  true  relation  of  the  parties 
to  the  insurance.  But  if  he  after  such  notice  pay  over  the 
surplus  to  his  immediate  employer,  he  is  still  liable  for  it 
to  the  proper  principal  as  for  money  received.^ 

Any  mercantile  agent  in  this  country  of  a  merchant  abroad 

chant  abroad,  has  a  lien  on  the  policy  which  he  is  authorised  to  effect,  for 

the  general  balance  due  to  him,  or  becoming  due  on  his 

account  with  his  principal,  provided  the  policy  remain  in  his 

hands.^    If  he  has  procured  the  policy  through  an  insurance 


H ann  v. 
Forrester. 


Gorrespon 
dent  01  mer 


^  Lanyon  v,  Blanchard,  2  Gamp. 
696.  PerGibbs,G.J.;  "InLanyon 
r.  Blanohard,  the  defendant  must  be 
taken  to  have  had  notice  that  the 
person  who  employed  him  was  not 
the  principal.  The  representation 
made  by  Growgy,  that  he  had  autho- 


rity to  indorse  the  biU  of  lading,  was 
abundantly  sufficient  to  show  that  he 
was  only  an  agent ; "  Westwood  v. 
BcU,  4  Gamp.  363. 

2  Westwood  V.  Bell,  4  Gamp.  349. 

3  Ifann  f;.  Forrester,  4  Gamp.  60. 
*  Godin  t^.  London  Assnr.   Go., 
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broker,  his  Ken  attaches  on  the  policy  in  the  broker's  hands, 
for  the  broker  being  his  agent,  his  possession,  in  contempla- 
tion of  law,  L9  that  of  his  employer.  And  the  assignee  of 
the  policy,  who  becomes  so  under  special  indorsement  to  hirn 
of  the  bill  of  lading  by  the  principal,  takes  it  subject  to  the 
correspondent's  lien;  and  in  case  of  loss,  his  claim  against 
the  money  in  the  broker's  hands  is  modified  accordingly.^ 

If  the  policy  be  left  in  the  hands  of  an  agent  merely  as  a  No  general 
depositary  and  for  safe  custody,  he  acquires  no  general  lien  ijft  f^ aafe^ 
thereon,  although  he  have  afterwards  advanced  money  to  the  ^''^t^J' 
assured  without  other  security  than  the  policy.^ 


It  must  be  clearly  understood  that  the  general  lien  of  an  General  lien 
insurance  broker  is  only  for  the  balance  of  his  insurance  "hat? 
account,  and  does  not  comprehend  transactions  between  the 
broker  and  his  employer  on  a  distinct  account  having  no 
relation  to  insurance. 

In  cases,  indeed,  where  bankruptcy  has  intervened,  demands,  Seeua  in 
which  cannot  be  made  the  subject  of  lien,  may  frequently  andmuLiJ 
be  embraced  as  items  of  mutual  credit;  and,  in  effect,  the  ^^^^* 
broker  may  there  avail  himself  of  a  substantial  benefit, 
although  no  lien  attaches.' 

Such  appears  to  have  been  the  principle  of  decision  in  the 
case  of  Ollive  r.  Smith ;  in  the  subsequent  case  of  Hose  r. 
Hart  the  doctrine  of  mutual  credit  was  limited  to  cases  where 
the  credits  given  must  in  their  nature  terminate  in  debts ; 
but  Gtibbs,  C.  J.,  as  the  organ  of  the  Court  was  careful  to 
state  expressly  that  the  principle  so  laid  down  would  sup- 
port Ollive  V,  Smith,  on  the  ground  that  in  that  case  '^  the 


1  Borr.  493.  Thia  case  is  reluctantly 
cited  even  for  tbe  general  principles 
laid  down  in  the  course  of  the  judg- 
ment. It  is  not  intended  by  the  text 
or  by  this  authority  in  the  note,  to  set 
forth  that  a  factor  under  promise  of  a 
consignment,  may  ensure  and  recoyer 
Mb  general  balance  under  the  policy 
notwithstanding  the  goods  are  sent 
elsewhere  by  the  shipper  before  the 


loss  occurs.  See  this  case  considered 
ante,  pp.  118,  119. 

1  Man  V,  ShifEner,  2  East,  623. 

s  Mnir  v,  Fleming,  1  Dowl.  &  Ryl. 
N.  P.  G.  29.  This  was  a  case  on  a 
life  policy,  which  had  been  left  with 
defendant,  he  paying  the  premiums 
as  they  became  due. 

>  OUive  9.  Smith,  6  Taunt.  55. 


216 


THE  BBOKER  S  LIEN. 


[part  1. 


bankrupts  were  indebted  to  the  defendants,  and,  being  so 
indebted,  delivered  policies  of  insurance  to  them  to  collect 
losses  under  them,  which,  when  so  collected,  would  make  the 
defendants  their  debtors  for  the  amount."^  This  defence  of 
mutual  credit,  however,  must  be  pleaded  specially.^ 

What  lien  of       The  lien  of  an  insurance  agent,  as  in  case  of  every  other 

iiiBiiraiic6  ,  .  • 

broker  is  lost,  lien  at  common  law,  depends  on  the  continuance  of  possession. 
If  he  voluntarily  delivers  up  the  policy  to  his  principal,  or  to 
his  order,  his  lien  is  extinguished ;  so  it  is  if  he  parts  with 
the  policy  wrongfully,  as  by  pledging  it  as  his  own ;  but  not 
so,  where  it  is  taken  from  him  by  force,  or  fraud,  or  parted 
with  by  mistake.' 


When, 
though  lost, 
it  revives. 


As  a  general  rule  the  lien  of  the  broker  revives  where  the 
policy  comes  again  into  his  possession;^  but  there  are  ex- 
cepted cases.  If,  for  instance,  when  the  policy  comes  again 
into  the  broker's  hands,  he  knows  or  has  reasonable  grounds 
to  believe  that  his  immediate  employer  was  a  mere  agent 
(he  having  been  ignorant  of  the  fact  when  he  before  held  the 
policy),  it  seems  that  his  general  lien  as  against  his  immediate 
employer  will  not  revive  with  the  re-possession  of  the  policy 
to  the  prejudice  of  the  claims  of  the  party  really  assured.^ 
If  during  the  time  the  policy  has  been  out  of  the  broker's 
possession,  it  has  been  assigned  over  by  his  employer  in 
good  faith,  and  for  a  valuable  consideration  to  a  third  party, 
the  broker's  general  lien  on  the  insurance  account  with  his 


^  Rose  V,  Hart,  8  Taunt.  499 ;  2 
Smith's  L.  G.  261 ;  and  see  as  to 
Ollive  V.  Smith,  the  ohservations  of 
Lord  Brougham  in  Young  v.  Bank 
of  Bengal,  1  Moore's  Ind.  App. 
CSases,  87;  and  of  Maule,  J.,  in 
Dixon  t;.  Stanfield,  10  C.  B.  413. 

'  Hewison  v.  Guthrie,  2  Bing.  N. 
C.  766. 

5  2  Duer,  289.  The  learned  jurist, 
as  usual,  supports  those  positions  by 


incontettible  authorities. 

^  Whitehead  v.  Vaughan,  Cook's 
Bankrupt  Laws,  647,  7th  ed. ;  Levy 
V.  Barnard,  8  Taunt.  149 ;  2  J.  B. 
Ifoore,  34,  S.  C. 

^  Levy  r.  Barnard,  8  Taunt.  149 ; 
8.  C,y  2  J.  B.  Ifoore,  34.  This  was 
probably  the  point  decided  in  this 
case;  but  it  is  better  with  Judge 
Duer  to  speak  doubtfully  on  the 
matter ;  2  Duer,  290,  369,  360. 
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employer  would  not,  it  has  been  held  in  the  United  States, 
revive  as  against  the  olaim  of  such  assignee.^ 

If  an  insurance  broker^  having  a  lien  on  a  policy,  be  sum-  Produotlon  of 

"1  •  J  J.  J  "x         J  r  J  policy  under 

moned  as  a  witness  to  produce  it  under  a  subpoena  avcea  £  ^^^^  ^^, 
tecum,  in  an  action  by  his  employer  against  the  underwriter,  *^' 
he  is  compellable  to  produce  the  policy ;  but  the  Court  will, 
if  the  plaintiff  in  such  action  obtain  a  verdict,  prevent  the 
money  from  being  paid  over  to  him  until  the  broker's  lien  is 
satisfied.^ 


The  general  rule,  as  we  have  seen,  is,  that  the  broker,  and  Bights  and 
not  the  assured,  is  the  debtor  of  the  underwriter  for  the  theBrote^ 
premiums.     "  By  the  course  of  dealing,"  says  Lord  Wensley-  ^^J^^  .^^ 
dale,   "  the  broker  gives  the   underwriter    credit   for   the  or  Trustee  of 
premium  when  the  policy  is  effected,  and  he,  as  the  agent  underwriter, 
of  both  the  assured  and  the  underwriter,  is  considered  as  '- 
having  paid  the  premium  to  the  underwriter,  and  the  latter 
as  having  lent  it  to  the  broker  again,  and  so  becoming  his 
creditor."^ 

Generally  speaking,  however,  it  is  only  the  broker  im-  Which 
mediately  concerned  in  effecting  the  policy  to  whom  the    ^     ' 


1  Spring  r.  6.  Carolina  Ins.  Co.,  8 
Wheat.  289,  cited  2  Duer,  290. 

>  Hunter  v.  Leathley,  10  B.  &  Gr. 
868 ;  8.  C.  at  N.  P.,  Lloyd  &  Welsby, 
125.  It  appears  by  the  Nisi  Prius 
report  that  the  broker,  after  objection 
made,  produced  the  policy,  "on  an 
assurance  from  Lord  Tenterden,  that, 
if  the  plaintiffs  reoovered  a  verdict, 
the  Court  would  prevent  the  money 
from  being  paid  over  to  them  tOl  the 
witnesses  lien  was  discharged;"  Lloyd 
&  Welsby,  125.  This  explains  the 
meaning  of  what  Lord  Tenterden  is 
reported  to  have  said  in  banc.  <  *  We 
do  not  by  this  decision"  (».«.,  that  the 


broker  was  compellable  to  produce 
the  policy)  *  *  deprive  the  party  of  his 
lien,  he  still  has  the  policy  in  his  pos- 
session, and  has  the  same  right  of  lien 
as  before ; "—  his  Lordship  obviously 
means  that  the  Court  would  take  care 
that  the  broker's  lien  should  be  satis- 
fied out  of  the  fruits  of  the  judgment, 
if  it  passed  for  the  plaintiffs ;  if  it  did 
not  he  would,  of  course,  be  in  the 
same  position  as  before. 

*  Per  Parke,  J.,  Power  v.  Butcher, 
10  B.  &  Cr.  329,  3i7.  And  per 
Blackburn,  J.,  Xonos  v.  Wickham, 
33  L.  J.  (0.  P.)  13,  17 ;  14  0.  B.,  N. 
S.  452. 
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underwriter  can  resort  for  premiums^  on  the  plain  principle 
that  it  is  to  him  alone  he  has  given  credit  for  them.^ 

Defences  open  Being  thus  in  the  place  of  the  assured,  the  broker  generally 
has  the  same  ground  of  defence  against  the  claim  for  pre- 
miums as  the  assured  would  have  if  he  had  effected  the 
policy  without  the  intervention  of  a  broker.^ 

Hence,  a  broker  is  only  liable  to  the  underwriter  for 
premiums  due  on  legal  insurances.  Therefore,  in  the  case  of 
premiums  for  re-insurance  known  to  all  to  be  then  illegal, 
where  no  money  had  passed,  and  the  assured  had  enjoined 
the  brokers  not  to  pay  the  underwriters  on  the  ground  of 
illegality.  Lord  Ellenborough  held  that  no  action  could  be 
maintained  by  the  assignees  of  the  underwriters  against  the 
brokers  for  the  recovery  of  the  premiums  as  money  paid  to 
the  use  of  the  bankrupt.^ 

If  the  premiums  had  actually  been  paid  to  the  brokers 
.  by  their  employers,  in  such  case  the  action  would  be  main- 
tainable.^ 

If  an  underwriter  have,  by  mistake,  paid  the  broker  a 
foul  loss,  to  which  the  assured  is  not  entitled,  he  may  re- 
cover it  back  as  money  had  and  received  to  his  use,  in  case 


Underwriter 
may  reoover 
baok  monieB 
improperly 
paid. 


^  In  a  case  of  Bobson  v.  Wilson, 
cited  1  Marsh.  Ins.  301,  the  Court 
allowed  the  underwriter  to  recoyer 
against  the  first  broker  when  the 
broker  that  effected  the  policies  for 
the  first  had  become  bankrupt ;  but 
the  case  is  far  too  doubtful  to  be  of 
much  authority. 

*  Per  Lord  Ellenborough,  6  M.  & 
Sel.  287. 

s  Edgar  v.  Fowler,  3  East,  222, 224. 
So,  where  the  language  of  the  policy 
was  largo  enough  to  comprise  an  il- 
legal adyenture,  and  it  was  proyed 
that  the  assured  had  contemplated  it, 
the  underwriter  was  held  not  entitled 
to  sue  for  the  premium  which  had 
not  been  paid  by  the  assured  to  the 
broker;  Jenkins  v.  Power,  6  M,  & 
Sel.  282. 


*  In  Tennant  v.  Elliott,  1  B.  &  P. 
3,  it  was  held  in  an  action  by  the 
assured  against  the  broker,  that  the 
defendant  had  no  right  to  retain  as 
against  the  plaintiff  monies  paid  to 
him  by  the  underwriter  as  the  amount 
of  loss  on  an  illegal  insurance.  This 
case,  as  Judge  Duer  remarks,  **  pro- 
ceeds on  a  rule  of  uniyersal  applica- 
tion, yiz.,  that  the  person  to  whom 
monies  haye  been  actually  paid  to 
the  use  of  another,  has  no  right  to 
inquire  into  the  leg^ty  of  the  trans- 
action out  of  which  the  payment 
arose."  So,  Beeston  v,  Beeeton,  1 
Ex.  D.  13 ;  He  Teignmouth  Mutual 
Shipping  Ass.  (Martin's  daim),  L. 
B.,  14  Eq.  148 ;  Duer,  yol.  ii.  366- 
871. 
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the  broker  has  not  already  paid  it  over  to  his  principal. 
Merely  passing  it  in  account  with  his  principal  is  not  equiva- 
lent to  paying  it  over,  and  no  answer  to  such  an  action; 
sectis  retaining  portion  of  the  money  in  payment  of  an  ad- 
justed balance  due  to  him  from  his  principal.^ 


In  considering  the  right  of  set-oiBf,  it  is  as  well  to  remember  Riglifc  of 
that  the  contract  of  marine  insurance  is  still  a  contract 
sounding  in  unliquidated  damages,  even  after  an  adjustment 
of  a  loss  under  the  policy,'  and  notwithstanding  it  be  a 
valued  policy.*  It  consequently  follows  that  any  claim  for 
such  a  loss  cannot  give  a  right  of  set-off  imder  the  Statutes  of 
Set-off. 

We  have  seen  that  the  ordinary  relations  between  the  three  Sot-off  in 
parties  to  this  contract  result  in  this,  that  the  broker  is  the 
debtor  of  the  imderwriter  for  premiums,  and  the  underwriter 
the  debtor  of  the  assured  for  losses.  It  is  when  the  bank- 
ruptcy of  one  of  these  parties  ensues,  say  the  bankruptcy  of 
the  underwriter  or  the  broker,  that  the  question  of  the  right 
of  set-off  arises,  to  be  determined  by  the  answer  to  this  other 
question,  whether  there  has  been  in  relation  to  the  policy  such 
mutual  credit  or  mutual  dealings  between  these  two  parties 
as  can  be  recognised  as  being  within  the  Bankrupt  Act.^ 

One  of  the  earliest  reported  cases  was  Wilson  v.  Oreighton,  Wilson  v, 
decided  in  1782.    It  was  an  action  by  assignees  of  a  bankrupt       ^ 
underwriter  against  an  insurance  agent,  for  premiums  passed 
in  account  in  the  usual  way ;  plea,  set-off  as  to  losses  and 


^  Supposing,  i.e.f  BB  Judge  Duer  ^  Castelli  v.  Bodding^n,  1  E.  & 

obserres,  theoircumstanoeBtobesuch  B.  66 ;  22  L.  J.  (Q.  B.}  5;  Luckie 

that  the  broker  had  a  right  to  revoke  v.  Buahby,  13  0.  B.  864 ;  Thompson 

thecredit  he  had  given  to  the  assured,  v.  Redman,  11  M.  &  W.  487. 

2  Buer,  269,  note  a.    Buller  v,  Har-  ^  ^ing  p.  Walker,  2  H.  &  G.  884, 

risen,    2    Cowp.    665 ;    Holland   i;.  in  error,  3rd  ed.  209 ;  33  L.  J.  (Ex.) 

Bussell,  1  B.  &  S.  424 ;  30  L.  J.  (Q.  167,  325. 

B.)  308 ;  in  enor,  4  B.  &  S.  14 ;  32  «  46  &  47  Vict.  c.  52,  a.  88. 
L.  J.  (Q.  B.)  297. 
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Grove  v, 
Dubois. 


Lord  Mans- 
field on  the 
effect  of  a 
oommisslon 
del  credere. 


Opinions  of 
Lord  Ellen- 
borough  and 
Sir  V.  Gibbs. 


return  of  premiuniB.  He  had  not  acted  del  credere^  but  simply 
as  agent  in  this  country  for  various  foreign  correspondents, 
effecting  the  policies  on  goods  consigned  by  him  to  his 
principals  abroad,  to  all  of  whom,  except  one,  he  was  at  the 
time  of  action  brought,  in  advance  more  or  less  on  the  insur- 
ance account  between  them.  The  Court  (Lord  Mansfield, 
0.  J.,  "Willes,  Ashurst,  and  Buller,  JJ.),  unanimously  held 
that  the  losses  and  return  of  premiums  were  not  the  subject 
of  set-off  under  the  mutual  credit  clause,  because  there  was 
no  mutuality — the  debts  were  in  different  rights  and  due  to 
different  parties.^ 

The  next  case  in  which  the  question  arose  was  the  often- 
cited  one  of  Grove  r.  Dubois,  1786,  also  an  action  by  the 
assignees  of  a  bankrupt  underwriter  for  premiums.  The 
defendant  had  effected  the  poUcies  in  his  own  name  for 
foreign  correspondents,  unknown  to  the  bankrupt,  under  a 
commission  del  credere^  being  debited  in  his  underwriter's 
accounts  for  premiums,  and  always  retained  the  policies  in 
his  own  hands.  Under  these  circumstances  the  Court  of 
King's  Bench  held,  that  the  defendant  had  a  right,  under  the 
mutual  credit  clause,  to  the  set-off  he  claimed.  ^'  The  whole 
turns,"  said  Lord  Mansfield, ''  on  the  nature  of  a  commission 
del  credere.  Then  what  is  it  P  It  is  an  absolute  engagement 
to  the  principal  from  the  broker  that  makes  him  liable  in  the 
first  instance."* 

Lord  Ellenborough  and  Sir  Vicary  Qibbs,  especially  the 
latter,  frequently  professed  their  inability  to  understand  the 
ground  of  the  decision  as  thus  stated  by  Lord  Mansfield ; ' 
they  refused,  however,  to  disturb  the  case,  as  after  it  had 
been  long  acted  upon,  that  might  have  been  attended  with 
inconvenience ;  but,  on  the  other  hand,  they  carefully  avoided 


^  WOson  1^.  Creighton,  oited  in  1 
T.  Bep.  118,  and  reported  3  Dougl. 
132. 

«  Grove  v,  Dubois,  1  T.  R.  112, 
115. 

3  See  1  M .  &  Sel.  498  ;  Koster  v. 
Eason,  2  M.  &  Sel.  117;  Baker  v. 


Langhom,  2  MarahalPs  B.  216 ;  8.  C. 
6  Taunt.  619 ;  Feele  v.  Northoote,  7 
Taunt.  478.  The  Amerioan  jurists 
treat  the  case  of  Grove  v,  Dubois  as 
clearly  overruled  on  this  point  by  the 
subsequent  authorities ;  see  2  Duer, 
876,  where  all  are  collected. 
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applying  it  by  analogy  to  other  oases,  as  wiU  sufficiently 
appear  by  the  following  decisions  : — 

Koster  v,  Eason  was  an  action  by  assignees  of  a  bankrupt  Koater  v. 
underwriter  against  brokers  for  premiums  passed  in  account 
with  the  bankrupt,  on  nineteen  policies  of  insurance;  plea 
by  the  defendants,  who  had  acted  under  a  del  credere 
commission,  of  set-ofi  as  to  unadjusted  losses  due  from  the 
bankrupt. 

As  to  five  out  of  the  nineteen  policies,  the  Court  allowed 
the  claim  of  set-off,  because  these  policies  had  been  effected  in 
their  own  name  and  on  their  own  account ;  and  as  to  four 
others  in  the  name  but  not  on  account  of  the  defendants,  the 
Court  held  that  the  right  of  set-off  ought  to  be  allowed, 
because  upon  these  policies  the  defendants  could  sue  in  their 
own  names,  and  on  their  own  account,  provided  they  had  a 
lien  on  the  policies,  or  had  paid  the  losses  over  to  their 
employers ;  and  the  bankrupt,  by  subscribing  to  a  policy  so 
effected,  had  consented  that  they  should  stand  as  principals, 
and  be  considered  as  giving  him  credit  on  the  policy  at  their 
own  risk,  and  on  their  own  account.  The  remaining  ten  were 
neither  in  the  name  nor  on  acooimt  of  defendants,  and  as  to 
these  the  Court  held,  on  the  ground  of  want  of  mutuality  of 
credit,  that  the  claim  of  set-off  could  not  be  allowed.^ 

An  agent  who  has  a  lien  on  a  policy,  effected  in  his  own 
name  though  not  on  his  own  account,  may  set  off  losses  as 
mutual  credits  in  an  action  against  him  by  the  assignees  of 
a  bankrupt  underwriter  for  premiums,  even  though  he  has 
not  a  del  credere  commission ;  e.g,y  the  consignees  of  a  cargo, 
having  a  lien  in  respect  of  bills  accepted  by  them  on  account 
of  the  cargo.  "  Here,"  said  Lord  Ellenborough,  "  if  the 
parties  had  not  had  a  lien,  their  names  would  have  stood  on 
the  policy  as  mere  naked  names,  not  ooupled  with  an  interest; 
but  they  may  have  an  interest  not  only  by  a  del  credere 
oommission,  but  also  by  a  lien."  ^    Accordingly,  in  a  similar 


^  Kosterv.Eason,  2  M.  &Sel.  112.         '  Parker  v.  BeasleT',  2  M.  &  SeL 

423,  427. 
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action  against  a  broker  who  had  effected  a  policy  in  his  own 
name  on  the  goods  of  his  principal  at  his  request,  the  broker 
haying  a  lien  on  the  goods  for  a  greater  sum  than  that  which 
he  claimed  to  set  off  in  the  action,  the  Court  of  Common 
Fleas  held  him  entitled  to  a  right  of  set-off.^ 

In  1858  the  principle  underlying  these  decisions  was  again 
brought  into  question  in  the  case  of  Lee  v.  Bullen.  That 
was  an  action  for  premiums  by  assignees  of  a  bankrupt 
underwriter  against  the  broker,  who  pleaded  a  set-off  for 
return  of  premiums  and  for  losses.  The  policies  had  been 
effected  by  the  defendant  in  his  own  name,  he  had  given  the 
assured  a  del  credere  guarantie,  and  continued  to  hold  the 
policies.  Lord  Campbell,  C.  J.,  said,  *^  Both  on  principle  and 
according  to  decided  cases,  I  am  quite  clear  that  the  facts 
raised  a  good  defence.  There  was  mutual  credit  between 
the  parties  ;  the  underwriter  trusts  the  brokers  for  the 
premiums,  and  they  on  the  policy  trust  him  that  he  will 
fulfil  lus  engagement.  The  policy  being  effected  in  the 
names  of  the  defendants,  and  they  guaranteeing  the  solvency 
of  the  underwriter,  the  defendants  are  not  merely  nominal 
contractors,  but  had  a  real  interest  in  the  contract.  This, 
therefore,  is  a  case  of  mutual  credit,  both  on  principle  and 
the  cases  decided.  Eoster  v.  Eason  and  Parker  v.  Beasley 
are  especially  in  point  as  to  the  construction  to  be  put  on  the 
mutual  credit  clauses  as  between  an  underwriter  and  the  per- 
son thus  effecting  the  policy."  ^ 
Bakers.  Where,  however,  brokers,  not  having  a  del  credere  com- 

mission, effected  the  policy  in  their  own  names,  but  expressly 
on  the  face  of  it  ''  as  agents,"  and  although  they  retained 
the  policy  as  security  for  a  debt  due  to  them  from  the 
assured,  Gibbs,  C.  J.,  held,  that  they  could  not  set  off  losses 
in  an  action  by  the  assignees  for  premiums.  ^'  If,"  said  the 
Chief  Justice,  '^  I  underwrite  for  A.  B.  in  his  own  name 
without  proof  that  he  is  acting  for  another,  I  must  take  him 


1  Daviesv.  Wi]km8on,4Bmg.678.  ^  Lee  9.  Bullen,  27  L.  J.  (Q.  B.) 

161 ;  8  E.  &  B.  692,  n. 


LangborD. 
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to  be  the  principal ;  but  if  he  be  acting  expressly  as  agent,  I 
know  that  he  is  not  the  principal,  and  that  any  contract  I 
may  enter  into  mth  him  is  not  a  contract  of  insurance."^ 
The  same  Court  in  a  subsequent  case  decided  against  the  Peeler. 
daim  to  set  off  where  the  policy  was  not  effected  in  the  name 
of  the  broker,  nor  had  been  left  in  his  hands,  but  he  had  paid 
a  loss  upon  it  under  a  del  credere  commission;  the  Court 
adding  that  the  mere  fact  of  its  having  been  effected  del 
credere^  and  notwithstanding  there  was  express  notice  of  this 
on  the  face  of  the  policy,  could  not  alter  the  relations  of  the 
broker  and  the  underwriter,  nor  let  in  the  claim  to  set  off ; 
for  the  guarantie  of  the  underwriter's  solvency  was  res  inter 
alios  a  contract  between  the  broker  and  the  assured^  and 
the  broker  was  paid  his  commission  del  credere  for  such 
guarantie.^ 

The  cases  hitherto  considered  have  turned  upon  the  right  Return 
of  the  broker  to  deduct  losses  from  premiums ;  those  which  against 

«    

follow  relate  to  the  broker's  right  to  make  a  similar  deduction  P^f®°"'*™«« 
in  respect  of  returns  of  premium  and  depend  upon  different 
principles. 

The  amount  of  premium  ultimately  paid  to  the  under-  Oocasionof 

..  .  jiji-j  i«  'I'-L   return  of 

wnter  may  very  frequently  depend  on  contingencies  which  premiums, 
cannot  for  some  time  be  ascertained.  For  instance,  goods 
coming  from  abroad  are  insured  at  a  premium  of  ten  guineas 
per  cent.,  to  be  reduced  to  five  if  the  ship  sail  with  convoy, 
and  to  be  further  reduced  in  case  of  short  interest;  the 
amount  of  premium  finally  payable  cannot  in  such  case  be 
ascertained,  until  it  be  known  whether  the  ship,  in  fact, 
sailed  with  convoy  or  not,  and  whether  the  interest  really 
falls  below  the  amount  insured. 

Accordingly,  the  general  custom  as  between  insurance  Usage  as  to, 
brokers  and  underwriters  is,  that  if  at  the  time  of  settlement  "^  *®***^' 
of  their  mutual  account,  there  be  returns  of  premium  pending. 


^  Baker  v.  Langhom,  2  Manhall's      4  Camp.  896. 
Rep.  215, 216 ;  6  Taunt.  519 ;  8,  C,  '  Peeler.  Northoote,  7  Taunt.  478. 
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the  balance  of  the  settled  account,  instead  of  being  paid  over, 
becomes  the  first  item  of  account  for  the  ensuing  year,  and 
the  pending  returns  of  premium,  as  they  successively  occur, 
are  carried  to  the  debit  of  the  underwriter  in  such  subsequent 
account,  and  the  adjusted  balance  is  not  paid  over  to  the 
underwriter  until  all  returns  of  premium  so  pending  are 
actually  ascertained  and  deducted.^ 


Relation  of 
the  broker 
meanwhile. 


Legal  conse- 
quences of 
this  relation. 


Until,  therefore,  the  sum  to  be  deducted  for  returns  of 
premium  is  ascertained,  in  other  words,  until  the  events  are 
determined,  upon  which  the  amount  of  premium  actually 
payable  to  the  underwriter  depends,  the  broker  is  the  mutual 
agent  of  the  assured  and  the  underwriters,  for  the  one  to  pay 
and  for  the  other  to  receive.^ 

Either  party  may,  indeed,  determine  this  agency  when  he 
pleases ;  the  assured,  by  taking  the  policy  out  of  the  hands 
of  the  broker  who  has  effected  it,  paying  him,  of  course, 
what  he  owes  him  at  the  time,  and  placing  it  in  the  hands  of 
another  broker  to* get  it  adjusted;^  and  the  underwriter,  by 
at  once  compelling  the  broker  to  pay  over  the  full  premium, 
leaving  nothing  in  reserve  in  the  broker's  hands  to  answer 
any  returns  when  they  shall  become  due.*  If  the  under- 
writer do  not  thus  determine  it,  the  broker's  agency  for  the 
deduction  of  such  returns,  under  ordinary  circumstances, 
continues;  and  in  that  ccuse  upon  action  against  him  for 
the  full  amount  of  premium,  the  broker  is  entitled  to  set 
off  the  amount  of  returns  which  as  the  underwriter's  agent 
he  was  authorized  to  deduct.*  Consequently,  the  question 
as  to  this  right  of  the  broker  is  a  question  of  continuing 
agency. 


In  case  of 
Death  or 
Bankmptcj. 


This  agency  for  the  underwriter  ceases  ipso  facto  by  his 
bankruptcy  or  death ;  the  broker  cannot  avail  himself  of  this 


^  See  Goldsohmidt  v.  "Ljim,  4 
Tannt.  634. 

'  Per  Lord  EUenborongh  in  Shee 
c.  Clarkson,  12  East,  607,  610. 


9  Per  Mansfield,  C.  J.,  in  Minett 
V,  Forrester,  4  Taunt.  641,  643,  note. 
*  Ibid.  644. 
0  Shee  V.  darkaon,  12  East,  607. 
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defence  in  an  action  by  the  assignees  of  a  bankrupt,  or  the 
executors  of  a  deceased  underwriter,  unless  the  returns  of 
premium  have  been  actually  adjusted  in  account  between 
the  broker  and  the  underwriter,  before  the  bankruptcy  or 
death. 

Thus,  where  the  assignees  of  a  bankrupt  underwriter  Minetti^. 
brought  their  action  against  a  broker  for  premiums  due  on  ^  ^^  ' 
two  policies  of  insurance,  in  respect  of  which  he  claimed  to 
set  off  returns  of  premium  for  short  interest ;  and  it  appeared 
that  the  events  which  entitled  the  broker  to  make  this  deduc- 
tion had  occurred  and  become  known  to  him,  on  the  one 
policy  before  the  bankruptcy ;  on  the  other  policy,  not  till 
after  that  event ;  but  that  no  adjustment  had  been  made  on 
either  policy: — the  Court  held,  that,  as  the  agency  of  the 
broker  had  been  determined  by  the  bankruptcy  of  the  under- 
writer, he  was  not  entitled  to  this  set-off  either  on  the  one 
policy  or  on  the  other.^ 

The  Court  of  Common  Pleas  applied  the  same  principles  Houfltoun  r. 
to  actions  by  the  executors  of  a  deceased  imderwriter,  and  ^   ^, 

•^  ^  '  Death. 

held  that  no  set-off  could  be  allowed  in  respect  of  returns 
of  premiums,  in  case  the  events  entitling  thereto  were  not 
known  till  after  the  underwriter's  death.* 


In  a  subsequent  case  it  was  decided  that  all  these  rules  Bel  credere 
apply  exactly  in  the  same  way,  whether  the  broker  acted  difference, 
under  a  del  credere  commission  or  not.' 

More  recently  the  benefit  of  such  a  set-off  against  a  claim  AUeged 

•  •  1        rt  1  t         t  -t  t  »i       custom  at 

for  premiums  by  the  executors  of  a  deceased  underwriter  Lloyd's  to 
was  sought  under  plea  of  a  custom  at  Lloyd's  to  retain  aU  ^!^^t  ^f 
premiums  in  hand  as  against  the  executors  of  the  under-  premiums, 
writer  until  all  the  risks  underwritten  by  him  were  run  off^ 


I  Minett  r.  Forrester,  4  Taunt.  '  Houstoun  v,  Robertson,  6  Taunt. 

641,  644;  Goldschmidt  f.  Lyon,  4  448;  2  MarshaU's  Hep.  138. 

Taunt.  633.   Accord.  Parker  v*  Smith,  *  Houittoun  v.  Bordenaye,  6  Taunt. 

16  East,  382.  451 ;  2  MarshaU's  Rep.  141. 

M.  Q 
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that  is,  were  determined  or  adjusted,  but  the  Court,  merely 
saying  that  such  a  custom  as  against  executors  and  assignees 
must  be  inconvenient,  if  lawful,  held  upon  the  evidence  in 
the  case,  that  the  existence  of  the  custom  was  not  esta- 
blished.^ 

1  Beokwith  v,  Bullen,  8  E.  &  B.  C83 ;  27  L.  J.  (Q.  B.)  162. 
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Thb  instrument  embodying  the  contract  of  sea  insurance  is  What  a 

policy  is« 

called  a  policy  of  insurance.  

No  contract  of  sea  insurance  (other  than  such  insurance 
as  is  referred  to  in  the  55th  section  of  the  Merchant  Ship- 
ping Act  Amendment  Act,  1862,  25  &  26  Vict.  c.  63)  is 
valid  unless  it  be  expressed  in  a  policy.^ 

Any  carrier  by  sea  or  other  person  who  shall,  by  agree- 
ment for  an  additional  sum  for  freight  or  otherwise,  under- 
take to  insure  the  goods  while  on  board,  must  express  this 
agreement  in  a  policy,  otherwise  it  is  invalid  and  cannot  be 
enforced.* 

Every  policy  must  specify  the  particular  risk  or  adventure, 
the  names  of  the  subscribers  or  underwriters,  and  the  sum 
or  sums  insured;  and  in  case  any  of  these  particulars  be 
omitted  in  any  policy,  such  policy  is  void  to  all  intents  and 
purposes.' 


^  30  Vict.  0.  23,  s.  7.  542 ;  In  re  Padstow  Total  Loss  Ass., 

'  Ibid.  88.  12,  7.  20  Ch.  D.  137.    See  ante,  pp.  163, 

3  Bnd.  8.  7.    In  re  The  Arthur  154. 
Average  Ass.,  L.  B.,  10  Ch.  App. 

q2 
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No  policy  ifl  good  or  available  in  law  or  ia  equity,  unless 
duly  stamped ;  and  on  no  pretence  whatever  may  it  be  law- 
fully stamped  after  being  underwritten,  except  in  these  two 
cases,  viz. :  (1)  a  policy  of  mutual  assurance  under  impressed 
stamp  may,  after  being  underwritten,  if  not  in  excess  of 
what  the  stamp  will  bear,  be  impressed  with  additional 
stamps  or  stamp ;  ^  (2)  a  policy  made  abroad,  and  chargeable 
with  duty  under  30  Vict.  o.  23,  may  be  stamped  within 
fourteen  days  after  being  first  received  in  the  United 
Engdom.' 

Any  policy  made  for  any  time  exceeding  twelve  months  is 
null  and  void  to  all  intents  and  purposes.' 

These  enactments  are  further  enforced  and  maintained  by 
penalties  against  any  one  becoming  an  assurer,  or  as  broker 
or  agent  effecting  or  procuring  an  insurance,  except  by  a 
duly  stamped  policy,  or  maJdng  or  issuing  what  purports  to 
be  a  copy  of  a  policy  at  a  time  when  no  such  policy  duly 
stamped  is  in  existence.^ 

Moreover,  if  the  insurance  is  not  expressed  in  a  duly 
stamped  policy,  no  brokerage  or  agency,  or  other  sum  in  the 
nature  thereof,  can  be  legally  claimed  in  respect  of  it ;  nor 
any  premiums,  or  other  consideration  in  the  nature  of  pre- 
mium, be  recovered  by  the  agent  or  broker  against  the 
assured ;  and  all  sums  actually  paid  on  any  such  account  by 
the  assured  to  his  broker  or  any  person  negotiating,  trans- 
acting, or  making  any  insurance  contrary  to  the  Act,  may 


^  30  Yiot.  0.  23,  B.  9.  It  appeared 
on  the  minute  books  of  an  insurance 
club  which  was  being*  wound  up  that 
a  loss  upon  a  ship  had  been  reported 
to  the  club,  and  the  money  due  in 
respect  of  it  raised  by  the  committee, 
but  retained  by  the  secretary  tiU  it 
should  be  daimed  by  the  personal 
representative  of  the  deceased  mem- 
ber :  there  the  widow  recovered  as  a 
creditor  of  the  dub,  although  no 
stamped  policy  could  be  produced; 


£e  Teignmouth  Mutual  Shipping 
Ass.  (Martin's  claim),  L.  B.,  14  Eq. 
148. 

'  28  &  29  Vict.  c.  96,  s.  16,  is  re- 
pealed by  33  &  34  Vict.  c.  99.  The 
stamping  of  policies  made  out  of  the 
United  Kingdom  is  governed  by  the 
30  Vict.  c.  23 ;  33  &  84  Vict.  c.  97, 
s.  117;  and  44  &  45  Vict.  c.  12, 
8.  44. 

3  30  Vict.  c.  23,  s.  8. 

*  Ibid.  ss.  13,  14,  15. 
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be  recovered  back  as  money  received  for  the  use  of  the 
assured.^ 

Every  poKcy  must  contain  the  name  or  firm  of  one  or 
more  persons  interested  in  the  insurance,  or  of  the  consignor 
or  consignee,  or  of  the  person  or  persons  residing  in  this 
country  who  shall  receive  and  effect  the  order  to  insure,  or 
of  the  person  or  persons  who  shall  give  such  order  to  the 
agent  immediately  employed  to  effect  the  insurance ;  other- 
wise the  same  is  to  be  null  and  void  to  all  intents  and 
purposes.^ 

There  are  interest  and  trager  policies,  valued  and  open  Different 

1.  .        ,.  «  «.  .  designationa 

policies,  time  ajid  rot/age  policies.  of. 

An  interest  policy  is  one  that  shows  by  its  form  that  the  Interest 

,       _  ,         ,  policies. 

assured  has  a  real,  substantial  interest  in  the  thing  insured ; 
in  other  words,  that  the  contract  embodied  by  the  policy  is 
a  contract  of  indemnity,  and  not  a  wager.  All  the  common 
forms  of  policy  are  adapted  to  transactions  of  this  nature ; 
and  every  policy  is  taken  to  be  an  interest  policy,  unless  the 
contrary  is  clearly  expressed  on  the  face  of  it.* 

A  icager  policy  is  one  that  shows  on  the  face  of  it  that  Wager 

Dolioir 

the  contract  it  embodies  is  not  really  an  insurance,  but  a 
wager, — a  pretended  insurance,  founded  on  a  fictitious  risk 
where  the  assured  has  no  interest  in  any  subject  of  insurance, 
and  can,  therefore,  sustain  no  loss  by  the  happening  of  .any  of 
the  casualties  against  which  the  supposed  insurance  professes 
to  protect  him.  Such  a  wager  policy  is  generally  known  by 
having  one  or  other  of  the  following  clauses  expressed  on  the 
face  of  it : — "  interest  or  no  interest," — or,  "  without  further 
proof  of  interest  than  the  policy; " — or,  "policy  to  be  deemed 
sufficient  proof  of  interest ;  "^ — or, "  without  benefit  of  salvage 
to  the  insurer,''  or  some  analogous  clause,  showing  that  the 
assured  means  to  give  no  proof,  except  the  mere  production 
of  the  policy  itself,  of  his  having  any  interest  whatever  in 

^  Ibid.  8.  16.  513. 

'  28  Geo.  3,  c.  56,  ss.  1  and  2.  «  Muiphj  v.  Bell,  4  Bing  567. 

'  See  Cousins  v.  Nantes,  b  Taunt. 
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A  valued 
policy. 


An  open 
policy. 


A  voyage 
policy. 


A  time 
pobcy. 


A  mixed 
policy. 


the  subject  insured,  and  thereby  violating  directly  the  pro-r 
visions  of  the  19  Geo.  2,  o.  37,  enacted  against  such  poUoies 
on  British  property. 

A  valued  polhy  is  one  in  which  the  agreed  value  of  the 
subject  insured,  as  between  the  assured  and  underwriter,  for 
the  purposes  of  the  insurance,  is  expressed  on  the  face  of  the 
policy. 

An  open  policy  is  one  in  which  the  value  of  the  subject 
insured  is  not  thus  fixed  or  agreed  in  the  policy,  as  between 
the  assured  and  the  underwriter,  but  is  left  to  be  estimated 
in  case  of  loss. 

Hence  the  chief  practical  difference  between  valued  and 
open  policies  in  case  of  loss  is,  that  in  the  former,  the  value 
is  fixed  by  the  policy, — in  the  latter  it  must  be  proved  by 
the  production  of  tradesmen's  bills,  invoices,  bills  of  shipping 
charges,  surveyor's  estimates,  and  other  necessary  vouchers. 
As  the  value  of  ship  and  freight  is  more  difficult  to  prove  in 
this  way  than  the  value  of  goods,  the  former  interests  are 
generally  insured  in  valued,  the  latter  frequently  in  open 
policies. 

A  voyage  policy  is  one  in  which  the  duration  of  the  risk  is 
for  a  particular  voyage,  the  limits  of  which  are  designated  in 
the  policy  by  specifying  a  certain  place  at  which  it  is  to 
begin  (called  the  terminus  a  quo) ;  and  another  at  which  it  is 
to  end  (called  the  terminus  ad  quem) ;  as,  for  instance,  where 
a  ship  is  insured  "  at  and  from,"— or  merely  "  from — ^London 
to  Buenos  Ayres." 

A  time  policy  is  one  in  which  the  limits  of  the  risk  ore 
designated  only  by  certain  fixed  moments  of  time,  at  which 
it  is  respectively  to  begin  and  end:  as  where  a  ship  is 
insured  "  from  noon  of  the  1st  day  of  January,  a.d.  1886,  to 
noon  of  the  1st  day  of  January,  1887." 

Policies  are  also  occasionally  effected  which,  in  form,  par- 
take of  the  nature  both  of  time  and  voyage  policies;  as 
where  a  ship  is  insured  "from  London  to  Buenos  Ayres 
for  SIX  months;"  or,  "from  noon  of  the  Ist  of  January, 
A.D.  1886,  to  noon  of  the  1st  of  June  in  the  same  year,  on 
ship  at  and  from  London  to  Buenos  Ayres." 
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The  Forms  of  Policy  employed  in  diflFerent  mercantile  Oaroommon 
communities  are  exceedingly  various ;  the  merchants  and  ^™J]  *^' 
underwriters  of  our  own  country  have  adhered  with  perse- 
vering  tenacity  to  the  venerable  old  form  which  was  intro- 
duced at  an  early  period  into  England,  probably  about 
1460  A.D.,  when  the  practice  of  marine  insurance  was  being 
assumed  into  the  hands  of  English  merchants  under  a  power- 
ful feeling  of  jealous  rivalry  and  opposition  to  the  Lombard 
traders,  who  had  loug  settled  in  London  about  the  street  still 
known  by  their  name  and  had  secured  for  themselves  a 
monopoly  of  the  business  of  insurance  and  exchange. 

The  form  of  this  instrument  to  any  one  not  accustomed  to 
use  it,  may  well  seem  complex  and  cumbersome,  since  it  has 
been  drawn  in  the  simple  phraseology  of  daily  life  but  with 
an  accumulation  of  clauses  intended  to  be  comprehensive  and 
to  meet  the  requisites  of  men  seeking  insurance  on  any  of  all 
the  usual  subjects  exposed  to  sea  perils;  yet  long  use,  and  a 
variety  of  decisions,  have  now  given  it  such  a  degree  of 
certainty,  and  the  sanction  of  the  Legislature  a  second  time 
bestowed  upon  it^  seems  to  impart  to  it  such  authority,  that 
it  is  likely  now  to  be  retained  among  the  chief  instruments 
of  English  commerce. 

The  following  is  the  statutory  form  of  this  policy : — 

g  Q^      Be  it  known  that  [  ]  as  well  "^  W  (J)  Namo 

"    '  [  ]  (1),  own  name,  (2)  as  for  and  in  the  name  and  names  of  ^J—a  ^ 

aU  and  every  other  person  or  persons  to  whom  the  same  doth,  maj,  or  shall  thdr  agents, 
appertain,  in  part  or  in  all,  doth  make  assarance  and  oause  [ 


— __^^ _ ,  —  ^  —  —       -    ,      -  ^ 

DdiTered  \  ]  and  them  and  every  of  them  to  be  insured,  (3)  lost  or  (s)  « Lost  or 

S'    im!)  not  lost,  (4)  at  and  from  [  ^  W  V^ 

No.      .  (6)  upon  any  kind  of  goods  and  merchandises,  and  also  upon  the  body,  tackle,  {nsurod. 

apparel,  ordnance,  munition,  artillery,  boat  and  other  furniture,  of  and  in  the  (6)  Subject 

^  [Stamp.]        good  ship  or  vessel  (6)  called  the  [  ]  ^^j  ^  ^^ 

^i^mlmiA    '''^^<^^'  ^  master,  under  God  for  this  present  voyage  [  master. 
iTmm^                                                                    ]  or  whosoever  else  ahaU  go  for  master 

insured.] 


1  It  was  printed  in  the  schedule  to      Statute  of  Insurance  Law,  the  30 
the  35  Geo.  3,  o.  63,  and  is  reprinted      Vict.  c.  23. 
in  the  schedule  to  the  Consolidated 
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Delivered  on 
the  day 

of 

[day  on  whidi 
lasued.] 

No.  .      • 

['Nmnber  of 
policy  in  bro- 
ker'B  account, 
-where  the 
stamped  forma 
are  supplied  on 
credit.] 


in  the  said  ship,  or  by  whatsoever  other  name  or  names  the  same  ship  or  the 

master  thereof  is  or  shall  be  named  or  called,  (7)  beg^inning  the  adventure  (7)  .^ndti 

upon  the  said  goods  and  merchandises  from  the  loading  thereof  aboard  the 

said  ship  [  ],  upon  the  said  ship,  &c.  [  ],  and 

shall  so  continue  and  endure,  during  her  abode  there  upon  the  said  ship,  &c. ; 

and  further  until  the  said  ship,  with  all  [her  ordnance,  tackle,  apparel,  &c.,  and 

goods  and  merchandises  whatsoever  shall  be  arrived  at  [ 

],  upon  the  said  ship,  &o., 
until  she  hath  moored  at  anchor  twenty-four  hours  in  g^d  safety,  and  upon  the 
goods  and  merchandises  until  the  same  be  there  discharge  and  safely  landed ; 
(8)  and  it  shall  be  lawful  for  the  said  ship,  &c.,  in  this  voyage  to  proceed  and  (8)  liberty 
sail  to  and  touch  and  stay  at  any  ports  or  places  whatsoever  [  atay!'*^ 

]  without  prejudice 
to  this  insurance.    (9)  The  said  ship,  &c.,  goods  and  merchandises,  &o.,  for  so  (9)  Valua- 
muoh  as  concerns  the  assured,  by  agreement  between  the  assured  and  assurers 


tion  clause. 


in  this  policy,  are  and  shall  be  Valued  at  [ 


]• 


(10)  Touching  the  adventures  and  perils  which  we  the  assurers  are  contented  (10)  Pmis 
to  bear  and  do  take  upon  us  in  this  voyage,  they  are  of  the  seas,  men  of  war,  against, 
fire,  enemies,  pirates,  rovers,  thieves,  jettisons,  letters  of  mart  and  countermart, 
Burprisals,  takings  at  sea,  arrests,  restraints  and  detainments  of  all  kings, 
princes  and  people  of  what  nation,  condition  or  quality  soever,  barratry  of  the 
master  and  mariners,  and  of  all  other  perils,  losses  and  ndsf  ortimes  that  have 
or  shall  come  to  the  hurt,  detriment  or  damage  of  the  said  goods  and  merchan- 
dises and  ship,  &c.,  or  any  part  thereof ;  (11)  and  in  case  of  any  loss  or  mis-  (in  (12)  Sae 
fortune  it  shall  be  lawful  to  the  assured,  their  factors,  servants  and  assigns,  to  ^^i^^   ^ 
sue,  labour  and  travel  for,  in  and  about  the  defence,  safeguard  and  recovery 
of  the  said  goods  and  merchandises  and  ship,  &c.,  or  any  part  thereof,  without 
prejudice  to  this  insurance ;  (12)  to  the  charges  whereof  we  the  assurers  will 
contribute,  each  one  according  to  the  rate  and  quantity  of  his  sum  herein 
assured.     (13)  And  it  is  agreed  by  us  the  inburers,  that  this  writing  or  policy  (js)  Binding 
of  assurance  shall  be  of  as  much  force  and  effect  as  the  surest  writing  or  policy  policy, 
of  assurance  heretofore  made  in  Lombard  Street  or  in  the  Royal  Exchange, 
or  elsewhere  in  London.     (14)  And  so  we  the  assurers  are  contented  and  do  (14)  Promise 
hereby  promise  and  bind  ourselves,  each  one  for  his  own  part,  our  heirs,  exe-  ^^f^  *^°^" 
cutors,  and  goods,  to  the  assured,  their  executors,  administrators  and  assigns, 
for  the  true  performance  of  the  premises,  (15)  confessing  ourselves  paid  the  (t6)  Becdpt 
consideration  due  unto  us  for  this  assurance  by  the  assured  [  ]  ^^®' 

(16)  at  and  after  the  rate  of  [  ]  ;  (16)  Bate  of 

(17)  Li  witness  whereof  we,  the  assurers,  have  subscribed  our  names  and  ?jyx  Atteata- 
eiUDB  assured  in  [  ].  tion  dauae. 

(18)  N.B. — Com,  fish,  salt,  fruit,  flour,  and  seed  are  warranted  free  from  (18)  Com- 
average,  unless  general,  or  the  ship  be  stranded ;  sugar,  tobacco,  hemp,  flax,  nindum. 
hides  and  skins  are  warranted  free  from  average  under  five  pounds  per  cent. ; 

and  all  other  goods,  also  the  ship  and  freight,  are  warranted  free  from  average 
under  three  pounds  per  cent.,  unless  general,  or  the  ship  be  stranded. 

(19)  [  (19)  nndeiw 

£    {sum  injigurea)  A.  B.  (sum  in  tcords)  day  of  1..D.  SmStres. 

£    (        ditto        )  C.  D.  (       ditto       )  day  of  a.d. 

£    (       ditto        )  E.  F.  (       ditto       )  day  of  a.d. 

{and  80  on,  until  the  aggregate  amount  of  the  different  sums  subscribed  by  each 
underwriter  equals  the  amount  required  to  be  ittsured).'] 
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As  this  is  the  form  in  use  at  Lloyd's  (being  commonly  The  clauBes 
called  the  "Lloyd's  Policy"),  and  very  generally  among  detaU. 
private  underwriters  throughout  the  United  Kingdom,  and 
has  in  substance  been  adopted  by  the  companies,  we  proceed 
to  consider  in  their  order  the  common  clauses  which  it  usually 
comprises,  and  the  main  requisites  which  are  essential  to  its 
validity  as  a  contract  under  our  law. 

(1.)  A  policy  without  the  names  of  the  parties  by  or  for  Nameaof  the 
whom  it  is  effected  is  called  a  policy  in  blank,  and  is  either  their  agents. . 
prohibited  by  the  laws,  or  rejected  by  the  practice  of  aU 
mercantile  states. 

4 

In  our  own  country  the  law  in  terms  provides,  that  no  28  Geo.  s, 
policy  shall  be  effected  without  first  inserting  therein  "  the 
name  or  names,  or  the  usual  style  and  firm  of  dealing," 
either,  1.  Of  "one  or  more  of  the  persons  interested;"  or, 
2.  Of  "the  consignor  or  consignees  of  the  property  to  be 
insured ; "  or,  3.  Of  "  the  person  or  persons  resident  in  Great 
Britain  who  shall  receive  the  order  for  and  effect  the  policy;'* 
or,  4.  Of  "the  person  or  persons  who  shall  give  the  order  to 
the  agent  immediately  employed  to  effect  it."^ 

Under  the  liberal  construction  put  by  the  Courts  of  Law 
upon  this  Act  of  Parliament,  it  has  been  reduced  to  a  mere 
prohibition  against  policies  in  blank.  In  practice,  accord- 
ingly, the  name  usually  inserted  in  the  policy  is  that  of  the 
insurance  broker,  who  insures  either  in  his  own  name  and  on 
his  own  account,  t)r  in  his  own  name  and  on  account  of  his 
principals. 

In  the  first  case  the  blanks  marked  numbers  1  and  2,  in 
printed  form,  are  filled  up  thus : — 

"  A,  B.  &  Co.  (style  of  the  insurance  broker's  firm),  as  well 
in  their  own  names,  as  for  and  in  the  name  and  names  of  all 

1  28  Geo.  3,  c.  66. 
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and  everj  other  person  to  whom  the  same  doth,  maj,  or  shall 
appertain  in  part  or  in  all,  do  make  assurance  and  cause 
themselves  and  them  and  every  of  them  to  be  insured,"  &c. 

In  the  second  case  the  blanks  are  filled  up  thus : — 

"  A.  B.  &  Co.,  as  well  in  their  own  names,  as  for  and  in 
the  name  and  names  of  all  and  every  other  person  to  whom 
the  same  doth,  may,  or  shall  appertain,  in  whole  or  in  part, 
do  make  assurance  and  cause  C.  D.  &  Go.  (name  or  firm  of 
their  employers,  the  parties  interested),  and  them  and  every 
of  them,  to  be  insured,"  &o. 

If  the  party  interested  effects  the  policy,  without  the 
intervention  of  a  broker,  he  of  course  expresses  himself  to 
have  so  effected  it  in  his  own  name  and  on  his  own  account, 
as  in  the  first  form,  merely  substituting  the  name  or  style 
of  the  principal  for  that  of  the  broker. 

Such  are  the  usual  modes  in  which  these  blanks  are  filled 
up  in  English  policies;  in  practice  some  slight  variation 
of  form  occasionally  occurs;  sometimes,  for  instance,  it  is 
stated  on  the  face  of  the  policy  that  the  party  effecting  it  does 
80  "  as  agent  for,"  or  "  at  the  request  of  "  the  principal ;  but 
these  variations  are  immaterial. 

The  party  who  has  thus  effected  the  policy  on  account  of  a 
principal  is  called  "  the  nominal  assured;"  the  principal  him- 
self, for  whom  it  is  effected,  is  called  "the  party  interested," 
or,  "  the  assured." 

Assignment  (2.)  The  insertion  of  this  clause,  which  is  invariably  intro- 
duced into  all  our  common  printed  forms  of  policy,  is  of 
great  importance,  as  without  it  no  one  could  take  advantage 
of  the  policy  except  the  party  expressly  named  in  it  or  his 
principal;*  but  by  the  aid  of  this  clause,  as  we  have  seen, 
any  assignee  of  the  policy  may  avail  himself  of  it,  who  can 
prove,  either  that  the  assignment  was  after  the  loss,  or,  if 
before,  that  he  was  really  interested  in  the  subject  matter 


1  Browning  v,  Provinoial  Ins.  Co.       Hermano  v.  Mildred,   9  Q.  ^.  D. 
of  Canada,   L.   R.,   6  P.   C.  263  ;      580 ;  61  L.  J.  (Q.  B.)  604,  C.  A. 
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of  the  insuranoe  while  the  risk  was  pending,  and  at  the  time 
of  the  loss.  Suoh  an  assignee  of  the  policy  may  now  by 
statute  sue  in  his  own  name  on  the  policy.^ 

a 

(3.)  As  policies  are  frequently  effected  on  ships  and  goods  Lost  or  not 
whilst  they  are  in  foreign  ports,  or  at  sea,  it  being  then  un- 
certain whether  they  be  not  actually  lost  before  the  policy 
is  eflPected,  these  words,  "  lost  or  not  lost,"  are  inserted  as  a 
matter  of  course. 

The  clause,  however,  though  never  omitted,  does  not 
appear  to  be,  in  all  cases,  strictly  necessary,  as  there  can  be 
no  reason  why  a  previous  loss  of  the  subject  insured  should 
prejudice  an  insurance  subsequently  effected,  if  both  the 
assured  and  the  underwriters  were  equally  ignorant  or 
cognizant  of  the  loss  at  the  time  of  the  policy  being  effected.^ 
It  has  been  decided  that  a  policy  containing  this  clause  was 
good,  where  the  subject  was  accepted  for  insurance,  and 
the  premium  paid,  before  loss,  although,  until  after  a  loss  had 
happened,  to  the  knowledge  both  of  the  assured  and  the 
underwriter,  the  policy  was  not  executed.'  If  indeed  the 
loss,  at  the  time  of  effecting  the  policy,  were  known  to  the 
assured  only,  then,  on  the  plainest  general  principles,  the 
policy  would  be  void ;  but  no  case  has  determined  that  an 
underwriter,  who  chooses  to  effect  a  policy  with  full  know- 
ledge that  the  loss  has  actually  happened,  may  not  be  bound 
byit.-* 

A  policy,  indeed,  containing  this  clause,  is,  in  the  words  of 
Parke,  B.,  '^  clearly  a  contract  of  indemnity  against  all  past 


^  31  &  32  Vict.  0.  86,  s.  1 ;  see 
ante,  p.  114. 

>  See  1  Marshall,  Ins.  338—340 ; 
1  Phillips,  Ins.  no.  925;  3  Kent's 
Com.  259  and  notes ;  Lord  Denman 
in  3  A.  &  E.  307 ;  per  Bramwell,  B., 
Stone  V.  Harine  Ins.  Co.  (Limited)  of 
Gothenburg,  1  Ex.  Div.  81,  85 ;  per 
Cockbnm,  0.  J.,  in  Gledstanes  v. 
Boy.  Ex.  Ass.  Co.,  34  L.  J.  (Q.  B.) 
30, 35;  Story,  J.,  Hammond  r.  AUen, 


2  Sumner's  B.  397. 

3  Mead  i;.  Davison,  3  A.  &  E.  803 ; 
iS.  a,  4  Ney.  &  Man.  701 .  In  Gled- 
stanes V,  Boy.  Exoh.  Ass.  Co.,  34 
L.  J.  (Q.  B.)  30,  the  loss  of  ship  and 
goods  was  known  to  both  parties  be- 
fore the  policy  was  cfPeoted,  on  which, 
when  advices  came  forward,  the  in- 
terest was  afterwards  declared. 

*  Per  Lord  Denman  in  3  A.  &  E. 
808. 
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as  well  as  all  future  losses  sustained  by  the  assured,  in  respect 
of  the  interest  insured."^  Accordingly,  on  a  policy  on  goods 
'^  lost  or  not  lost,"  the  question  was  raised  by  the  pleadings 
whether  it  was  any  answer  that  the  plaintiff  did  not  acquire 
an  interest  in  the  goods  till  after  an  average  loss  by  sea 
damage,  and  the  Court  held  that  it  was  not.^  Such  a  con- 
tract, they  considered,  "  operated  just  in  the  same  way  as  if, 
the  plaintiff  having  purchased  goods  at  sea,  the  defendant, 
for  a  premium,  had  agreed  that  if  the  goods,  at  the  time  of 
the  purchase,  had  sustained  any  damage  by  the  perils  of  the 
sea,  he  would  make  it  good."* 


The  voyage 
insured. 


(4.)  In  the  case  of  a  voyage  policy,  the  underwriter 
cannot  know  the  nature  of  the  risk  he  is  asked  to  insure, 
nor,  consequently,  the  amount  of  premium  he  ought  to 
require,  unless  he  knows  the  limits  and  the  character  of  the 
voyage  on  which  the  ship  is  to  sail  or  the  goods  are  to  bo 
conveyed.  In  this  little  clause  an  accurate  description  of  the 
voyage  insured,  the  whole  course  to  be  actually  taken  by  the 
ship,  the  track  which  she  is  to  pursue  through  the  waters,  the 
straits  to  be  passed,  the  islands  to  be  left  on  the  one  side  or 
the  other,  the  capes  she  is  to  double,  the  reefs  and  shoals  she 
has  to  avoid, — all  this,  in  the  travelled  course  of  trade  and 
navigation  familiar  now  to  the  assured  and  insurer,  is  im- 
pliedly conveyed  and  stipulated  by  simply  naming  the  place 
at  which  the  voyage  insured  is  to  begin,  and  the  place  at 
which  it  is  to  end,  severally  called  in  technical  language,  the 


^  Per  Parke,  B.,  in  Sutherland  r. 
Pratt,  11  M.  &  W.  311,  312. 

*  Sutherland  r.  Pratt,  11  M.  &  W. 
296. 

»  Ihid.  p.  812.  "  This  decision," 
Rays  Judge  Duer,  "  does  not  embrace 
the  case  of  a  total  loss  by  an  actual 
destruction  of  the  whole  or  part  of 
the  g^ods  that  are  the  subject  of  the 
contract  of  sale.  Where  such  a  loss 
has  ooonrred,  the  purchaser,  in  pro- 
portion to  its  extent,  is  exonerated 


from  his  contract,  and  it  is  by  the 
seller,  not  by  himself,  that  the  loss 
must  be  sustained.  Aa  it  is  not  a 
risk  to  which  he  is  subject  he  cannot 
coyer  it  by  an  insurance. ' '  Duer,  vol. 
ii.  p.  7.  Accord.  Coleridge,  J.,  in 
Hastie  v.  Couturier  (9  Exch.  109), 
"  If  the  goods  had  been  totally  lost 
before  the  contract  of  purchase  was 
made  there  would  not  be  an  insur- 
able interest,  as  a  person  cannot  buy 
a  thing  that  is  totally  lost.'* 
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terminus  a  quo^  and  the  terminus  ad  quem  of  the  voyage 
insured  or  of  the  risk. 

These  termini  must  be  expressed  with  great  oare  and  dis« 
tinotness  in  the  policy,  as  any  failure  herein  will,  as  we 
shall  see  hereafter,  have  the  effect  of  vitiating  that  instru- 
ment.^ We  shall  here  only  mention,  by  way  of  explaining 
the  language  of  the  instrument,  the  distinction  between 
insuring  with  the  words  '^  at  and  from  "  a  place,  and  simply 
insuring  "  from  "  it. 

An  insurance  expressed  in  the  policy  to  be  "  from  A.  to 
B.'^  only  protects  the  subject  insured  from  the  moment  of 
the  ship's  sailing  from  A. ;^  an  insurance  ''at  and  from" 
protects  the  subject  insured  both  during  the  time  that  it  is 
in  the  port  and  from  and  after  the  time  that  it  sails  from  it.' 
Ab  it  is  especially  desirable,  in  cases  where  a  ship  is  expected 
to  arrive  at  a  certain  port  abroad,  to  protect  her  during  her 
whole  stay  in  such  port  from  the  moment  of  her  arrival,  the 
form  of  insurance  "  at  and  from,"  ought  always  to  be  adopted 
in  insuring  homeward  voyages ;  indeed,  in  English  policies, 
from  the  many  advantages  it  presents,  it  is  the  form  almost 
always  employed  in  practice. 

What  precedes  is  applicable  chiefly,  if  not  entirely,  to  Time  policies, 
voyage  policies ;  time  policies,  instead  of  the  termini  of  the 
adventure,  contain  here  the  limits  of  the  period  over  which 
the  insurance  is  to  extend. 

(5.)  It  is  a  rule,  founded  on  very  plain  principles,  that  The  subject 
every  contract  of  insurance  ought  distinctly  to  specify  the  "** 
subject  intended  to  be  insured,  whether  it  be  ship,  goods, 
freight,  profit,  money  advanced  on  bottomry  and  respon- 
dentia, or  other  interest. 

The  clause  in  the  common  printed  form  of  policy,  iu 
which  the  subject  matter  of  insurance  is  set  forth,  is  as 
follows: — ''Upon  any  kind  of  goods  and  merchandises,  and 

1  MoUoy,  book  ii.  o.  11,  s.  14,  as  '1  Marshall,  Ins.  260. 

cited  1  Marshall,  Ins.  328.    See  also  '  Per  Lord  Hardwicke  in  1  Atkyns, 

Syers  r.  Bridge,  2  Doug].  527.  548. 
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also  upon  the  body,  tackle,  apparel,  ordnance,  munition, 
furtillery,  boat,  and  other  furniture  of  and  in  the  good  ship 
or  vessel,"  &c. 

This,  in  terms,  is  applicable  only  to  the  case  in  which  the 
same  party  being  interested  in  ship  and  cargo,  "wishes  to 
insure  both  in  one  common  policy.  The  origin  of  it  is  to 
be  looked  for  in  the  earlier  ages  of  maritime  commerce, 
when  merchants  employed  their  own  ships  to  carry  on  their 
own  trade.  Now,  however,  the  trade  of  the  shipowner  has 
become  a  distinct  business  from  that  of  the  merchant;  the 
former  considering  his  vessel,  not  as  an  instrument  to  carry 
on  his  own  commerce,  but  as  itself  a  source  of  emolument ; 
and  the  latter  either  hiring  of  the  shipowner  a  vessel  for  the 
transport  of  his  goods  on  a  given  voyage,  or  putting  his 
goods  with  those  of  other  merchants  on  board  the  same 
vessel,  and  paying  freight  to  the  shipowner  for  the  carriage 
of  them  to  their  port  of  destination.^ 
How  thifl  This  clause,  as  it  stands  in  the  common  printed  form,  is 

cLfiiiflo  is 

rendered  whoUy  inadequate,  without  alteration,  to  meet  the  exigencies 
app  ca  e.  ^£  modem  commerce.  Yet,  instead  of  providing  different 
forms  to  meet  the  various  cases  of  insurance  on  ship  or  cargo 
separately,  on  freight,  on  profits,  and  other  interests  now 
held  capable  of  the  protection  of  marine  insurance,  the 
English  underwriters  adhere  to  the  old  form ;  and  for  the 
requisite  particularity  of  description  resort  to  the  expedient 
of  writing  in  the  body,  at  the  foot,  or  on  the  margin  of  the 
policy,  a  statement  of  the  real  nature  of  the  subject  matter 
intended  to  be  insured  (as  e.  ^.,  "  on  profits/*  "  on  freight," 
"  on  bottomry,"  "  on  100  bales  of  cotton,  marked,  &c."), 
leaving  the  printed  clause  entirely  unaltered. 

The  written  words  thus  inserted  in  the  body,  margin,  or 
at  the  foot  of  the  policy,  apply  indefinitely  to  the  whole 
instrument,  and  are  considered  as  controlling  the  sense  of  the 
general  printed  clause  applicable  to  ship  and  goods,  and 
narrowing  it  in  point  of  construction  to  the  particular  species 

'  Benecke,  Pr.  of  Indemnity,  44,  45. 
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of  interest,  whether  "  ship,"  "  goods,"  "  freight,"  "  profits," 
&o.,  the  name  of  which  is  so  inserted.^  The  policy,  in  fact, 
becomes  a  policy  on  that  subject  alone ;  and  in  suing  thereon 
no  notice  need  be  taken  (in  the  statement  of  claim),  of  the 
formal  printed  clause  as  to  ship  and  goods.^ 

"  The  meaning  of  this  marginal  memorandum,"  says  Lord  Construction. 
Ellenborough,  in  a  case  where  the  written  insertion  was  in 
the  margin  of  the  policy,  "  may  be  translated  thus.  We 
mean  to  insure  the  subject  so  named,  ^  freight,'  for  instance, 
arising  and  accruing  during  the  limits  of  the  voyage  within 
described,  from  the  carriage  of  goods  on  board  the  ship 
within  mentioned,  against  the  perils  within  enumerated,  and 
upon  the  premium  herein  specified."  ^ 

Whether  the  mere  indorsement  on  the  back  of  the  policy 
of  such  written  description  of  the  subject  of  insurance, 
without  words  of  reference  expressed  on  the  face  of  it  to  such 
indorsement,  would  have  the  effect  of  thus  controlling  the 
policy,  may  be  doubted;  no  question  it  would  do  so,  if 
referred  to  in  the  body  of  the  policy,  or  initialed  by  the 
underwriters.* 

(6.)  The  nature  of  the  risk  depending  materially  on  the  Name  of  the 
character  of  the  ship  employed,  it  is  of  the  first  importance  *  ^^' 
to  the  underwriter  that  the  ship  to  be  insured  or  to  carry 
the  property  insured,  be  identified  by  name  and  master. 
Hence,  as  a  general  rule,  in  all  insurances,  whether  on  ship 
or  goods,  the  name  of  the  ship  ought  to  be  accurately  inserted 
in  the  policy. 

Yet  if  the  underwriter  really  know  what  ship  is  intended, 
since  the  sole  purpose  of  inserting  the  name  is  answered  in 
fact,  an  error  in  the  name  will  not  vitiate  the  policy.  '^  Error 
nominis    alicujus    navis    non    attenditur,  quando    ex  aliis 


1  Per  Lord  Ellenborough  in  Bo-  '  See  Bobinaon  r.  Tobin,  1  Stark, 

bertflon  v.  French,  4  Eaat,  140 ;  per  336. 

Lord  Penzance,   Dudgeon  v.  Pern-  '  Per  Lord  Ellenborough  in  Bo- 
broke,  2  App.  Cae.  284,  293;  Haugh-  bertson  v,  French,  4  East,  141. 
ton  r.  Ewbank,  4  Camp.  8Q.  *  See  1  Duer,  76. 
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Bhipor  fihipe. 


Name  of  the 
maflter. 


droumstantiis  oonstat  de  navis  identitate." *  "On  ne  doit 
pas  pointiller  sur  le  nom  du  navire,  pourvu  que  I'erreur  qui 
s'y  est  glifls^e  n'emp^olie  pas  d'en  reoonnaitre  I'identit^."^ 

Henoe,  immedifitely  following  the  blank  left  in  our 
common  policy  for  inserting  the  name  of  the  ship  or  master, 
come  the  words,  "  or  by  whatsoever  other  name  or  names  the 
same  ship  or  the  master  thereof  is  or  shall  be  named  and 
caUed.'^ 

As,  moreover,  circumstances  may  frequently  arise,  espe- 
cially in  case  of  shipments  made  from  abroad,  in  which  the 
merchant,  though  desirous  of  protecting  his  goods  by  an 
immediate  insurance,  may  be  utterly  ignorant  of  the  par-* 
ticular  vessel  by  which  they  may  be  consigned  to  him,  a 
relaxation  of  the  rule  requiring  the  insertion  of  the  name  of 
the  ship  in  the  policy  is  in  such  cases  permitted ;  and  the 
party  insuring  is  allowed  to  effect  the  policy  on  his  property, 
"  on  board  any  ship  or  ships,"  on  condition  of  declaring,  as 
soon  as  he  becomes  aware  of  it,  the  name  of  the  ship  or  ships 
on  board  which  it  has  actually  been  loaded.' 

Partly  for  the  reason  already  given,  and  partly  because  it 
is  an  additional  means  of  identifying  the  ship  from  others 
of  the  same  name,  the  name  of  the  master  ought,  if  known, 
to  be  truly  inserted  in  the  policy ;  yet  many  occasions  arise 
in  the  course  of  the  voyage  which  make  it  necessary  to 
change  the  master,  and  in  cases  of  insurance  on  ^'ship  or 
ships"  at  sea,  or  from  a  distant  port,  the  name  of  the  master 
for  the  time  being  may  not  be  known ;  in  our  common  form, 
therefore,  after  the  blank  left  for  the  name  of  the  master, 
these  words  follow,  "  or  whoever  else  shall  go  for  master  in 


^  CaaaregiB  BiflC.  i.  no.  139,  cited 
by  Emerigon,  c.  vi.  8.  3,  toL  i. 
p.  160. 

*  Emerigon,  c.  vi.  8.  3,  vol.  i. 
p.  160. 

'  The  legality  of  the  insurance  on 
ship  or  ships  was  declared,  so  far  back 
as  1794,  to  be  too  well  established 
by  usage  and  authority  to  admit  of 


dispnte ;  Eewley  v,  Ryan,  2  H.  Bl. 
848.  In  France  an  insurance  of  this 
natureisoaUed  '^  assurance  in  quo  vis,*' 
and  is  expressly  permitted  by  the 
Ord.  de  la  Marine,  liy.  3,  tit.  yi. 
art.  4,  and  the  Code  de  Commerce, 
art.  337.  It  is  ably  explained  by 
Emerigon,  c.  vi.  s.  6,  vol.  1,  p.  173. 
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the  said  ship/'^  and  the  words  abeady  cited,  "  or  by  whatso- 
ever other  name  or  names  the  same  ship  or  the  master  thereof 
is  or  shall  be  named  or  called." 

(7.)  In  the  statutory  form  of  policy  the  duration  of  the  Duration  of 
risk  on  ship  and  goods  is  described  in  the  following  clause,     ^  "^  ' 
the  blanks  in  which  must  be  filled  up,  according  to  the  nature 
of  the  adventure  which  the  party  effecting  the  policy  wishes 
to  insure : — 

"Beginning  the  adventure  upon  the  said  goods  and  mer- 
chandises from  the  loading  thereof  aboard  the  said  ship  [at 
A.  ]  upon  the  said  ship,  &c.  [at  and  from  A.], 

and  shall  so  continue  and  endure,  during  her  abode  there 
upon  the  said  ship,  &c.,  and  further,  until  the  said  ship,  with 
all  her  ordnance,  tackle,  apparel,  &c.,  and  goods  and  mer- 
chandises whatsoever,  shall  be  arrived  at  [B.],  upon  the  said 
ship,  &o.,  until  she  hath  moored  at  anchor  twenty-four  hours 
in  good  safety,  and  upon  the  goods  and  merchandises,  until 
the  same  shall  be  there  discharged  and  safely  landed." 

The  meaning  of  this  clause,  when  stripped  of  its  verbiage, 
is,  that  the  risk  upon  the  goods  is  to  commence  from  their  oa  goods; 
being  loaded  on  board  the  ship  wherever  that  may  be;  to 
continue  upon  them  during  the  whole  time  they  remain  on 
board,  and  not  to  terminate  until  they  have  been  discharged 
from  the  ship,  and  safely  landed  at  the  port  of  delivery. 
The  risk  upon  the  ship  is  to  commence  at  the  port  from  on  ship, 
which  she  sails  on  the  voyage  insured,  wherever  that  may  be, 
to  continue  during  her  stay  there,  and  not  to  terminate  until 
after  she  has  moored  at  anchor  for  twenty-four  hours  in  good 
safety  at  the  port  named  as  the  terminus  of  the  risk. 

The  effect  of  this  clause,  however,  depends  of  course  upon 
the  mode  in  which  the  blanks  are  filled  up.^  In  the  form 
in  which  we  have  filled  it  up  the  policy  is  a  voyage  policy 


^  The  French  effect  the  same  ob-  as.  1,  184-187. 

ject  bj  inserting  the  words  ''on  autre  '  See  Robertson  r.  French,  4  East, 

pour  lui:"  see  1  Emerig^n,  c.  vii.  130. 

M.  R 
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in  the  most  usual  terms.  But  the  multifarious  exigencies 
of  commerce  in  a  country  like  our  own,  which  lead  our 
merchants  and  shipowners  to  engage  in  enterprises  almost 
infinitely  varied,  require  the  same  diversity  in  describing  as 
is  displayed  in  the  undertakings  themselves ;  and  policies 
are  accordingly  filled  up  in  every  variety  of  form,  as  we 
shall  have  occasion  to  see  more  at  length  when  we  come 
to  consider  the  construction  put  from  time  to  time  by  our 
Courts  upon  the  loosely  drawn  and  imperfectly  expressed 
clauses  by  which  our  merchants  have  endeavoured  to  adapt 
the  old  policy  to  the  diversified  wants  of  commerce  in  modem 
times. 

By  statute,  "Every  policy  shall  specify  the  particular 
risk  or  adventure,  and  in  case  the  same  be  omitted  in  any 
policy  such  policy  shall  be  null  and  void  to  all  intents  and 
purposes."^ 

Liberty  to  (8.)  We  have  already  said  that  the  course  of  the  ship's 

navigation  is  never  m  terms  expressed  m  any  policy.  It  is 
an  implied  condition  of  every  policy,  as  we  shall  see  more  at 
large  hereafter,  that  the  ship  in  sailing  between  the  termini 
of  the  voyage  insured,  shall  pursue  that  course  or  track 
which  long  usage  has  established  to  be  the  safest  and  most 
direct  mode  of  navigation,  without  deviating  from  it  to 
touch  at  any  ports  or  places  whatsoever  which  lie  between 
the  extreme  points  of  the  voyage,  unless  express  liberty  for 
that  purpose  be  inserted  in  the  policy. 

As  very  few  voyages,  however,  occur  in  which  it  is  not 
desirable  that  the  ship  should  have  the  power  of  touching 
at  intermediate  ports,  the  common  printed  form  of  policy 
invariably  contains  this  clause : — "  And  it  shall  be  lawful  for 
the  said  ship,  &c.,  in  this  voyage  to  proceed  and  sail  to  and 
touch  and  stay  at  any  ports  or  places  whatsoever  [  ] 

without  prejudice  to  this  insurance."  The  blank  which  is 
left,  is  for  the  purpose  of  specifying  the  particular  ports  and 

»  30  Vict.  c.  23,  8.  7. 
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places  at  which  it  is  intended  this  liberty  shall  be  exercised ; 
and  the  various  modes  in  which  this  blank  may  be  filled  up, 
together  with  the  numerous  cases  decided  on  the  construc- 
tion of  this  clause  in  the  policy,  will  be  referred  to  at  large 
hereafter,  in  considering  the  law  affecting  Deviation. 

(9.)  "  The  said  ship,  &c.,  goods  and  merchandises,  &c.,  for  Valuation 

,  ,      olausej  and 

80  much  as  concerns  the  assured,  by  agreement  between  the  sum  insured, 
assured  and  assurers  in  this  policy  are  and  shall  be  valued 
at>[  ].» 

This  clause  is  in  all  the  common  printed  forms  of  policy, 
though  the  blank  it  contains  is  not  always  filled  up ;  if  filled 
up,  the  policy  is  called  a  valued  policy ;  if  not  filled  up,  an 
open  policy.  When  inserted,  this  value  ought  to  be,  but 
frequently  is  not,  the  real  value  of  the  ship,  or  the  prime  cost 
of  the  goods  at  the  time  of  effecting  the  policy,  together  with 
the  amount  of  the  shipping  charges,  premiums  and  other 
expenses  of  the  insurance.^ 

As  will  appear  from  the  language  of  the  clause,  this 
valuation  is  agreed  to  be  final  and  conclusive  '^  between  the 
assured  and  assurers,"  on  the  particular  policy ;  and  conse- 
quently, as  will  appear  hereafter,  it  cannot  be  set  aside, 
except  in  cases  of  fraudulent  over-valuation,^ 

It  is  not  unfrequently  the  case  that  where  the  interest 
intended  to  be  insured  requires  a  more  specific  description 
than  that  contained  in  the  general  printed  form,  such 
description  is  inserted  in  this  clause;  as,  e,g,y  the  said  ship 
and  goods,  &c.,  *'  are  and  shall  be  valued  [at  one  thousand 
pounds,  being  on  twenty  bales  of  cotton,  marked  ^  to  ^,  the 


^  The  words  "as  under"  werehere  was  held  not  to  he  a  valued  policy ; 

written  in,  and  the  following  hlank  re-  Wilson  r.  Kelson,  5  B.  &  S.  354;  38 

mained  not  filled  up ;  lower  down  in  L.  J.  (Q.  B.)  220. 

the marginwaswritten'' 1300/.," and  '  Steyens    on   Average,    part  ii. 

opposite  to  this,  hut  in  the  hody  of  art.  i. 

the  policy,  following  the  3  per  cent.  '  Barker  i;.  Janson,  L.  B.,  3  C.  F. 

memorandum  clause,  were  written  803;  North   of   England   Iron  St. 

these  words, — '^onfreight,  warranted  Shipping  Ass.  r.  Armstrong,  L.  B., 

free  of  caption,  Reizure,"  &c.    This  5  Q.  B.  244. 

r2 
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said  twenty  bales  valued  at  that  sum]  or  [at  one  thousand 
pounds,  being  on  the  interest  which  I.  S.  has  as  owner  in 
one  fourth  share  of  the  said  ship,  the  said  one  fourth  share 
being  valued  at  that  sum],"  or  the  words  "valued  at"  are 
frequently  struck  out,  and  a  description  of  the  subject  of 
insurance  then  inserted  without  any  valuation;  as,  e.g.<^  the 
said  ship  and  goods,  &c.,  for  so  much  as  concerns  the  assured 
and  assurers  in  this  policy  are  "freight,"  or  "profits,"  or 
"  money  lent  on  bottomry." 

In  this  case  it  is  obvious  that  the  words  "  the  said  ship 
and  goods,"  &c.,  are  to  be  read  as  though  they  meant 
"  the  subject  insured  by  this  policy,  as  far  as  concerns  the 
assured  and  underwriters,  is  taken  to  be  '  freight,'  '  profits,' 
*  bottomry,' "  &c. 
Sum  insured.  The  words  "valued  at"  are  frequently  struck  out,  and 
the  sum  insured  is  then  inserted  thus,  "  1000/.  on  ship,"  or 
"  on  goods,"  &c. ;  and  if  it  is  intended  that  it  should  be  a 
valued  policy,  then  it  proceeds — 

"  £1000  on  ship  valued  at        .         £2,000 
£2000  on  goods  valued  at      .         11,000  " 

By  statute  every  policy  shall  specify  the  sum  or  sums 
insured,  and  in  case  the  same  shall  be  omitted  in  any 
policy,  such  policy  shall  be  null  and  void  to  all  intents  and 
purposes.^ 

PeriU  insored  (10.)  The  next  clause  in  the  policy  contfdns  an  enumera- 
tion of  the  perils  against  which  the  underwriters  undertake  to 
insure  the  property  on  which  the  policy  is  effected;  or,  in 
the  language  of  the  clause,  which  they  "  are  contented  to 
bear,  and  do  take  upon  them  "  in  the  voyage  insured. 

As  the  underwriter  is,  on  plain  principles,  considered  not 
to  be  liable  to  indemnify  the  assured  against  loss  arising 
from  any  perils  not  specified  in  the  policy  or  embraced  in 
the  general  clause,  great  care  has  been  taken  to  make  this 
form  of  words  as  comprehensive  as  possible ;  and  the  clause 

»  30  Viot,  c.  28,  8.  7. 
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in  its  present  state  may  fairly  be  regarded  as  affording  a 
protection  against  almost  every  casualty  which  can  possibly 
happen  in  the  course  of  any  voyage,  and  for  which  it  is 
meant  that  the  underwriter  shall  be  answerable.  The  effect 
of  it  is  frequently  modified  by  express  warranties  inserted 
at  the  foot  of  the  policy,  e,  g,y  "  warranted  free  from  capture 
or  any  attempts  thereat,  or  the  consequences  thereof." 

(11,  12.)  "And  in  case  of  any  loss  or  misfortune  it  shall  Sue  and 

labour  olanso. 

be  lawful  to  the  assured,  their  factors,  servants,  and  assigns, 
to  sue,  labour,  and  travel  for,  iu,  and  about  the  defence, 
safeguard  and  recovery  of  the  said  goods  and  merchandises, 
and  ship,  &c.,  or  any  part  thereof,  without  prejudice  to  this 
insurance:  to  the  charges  whereof  we,  the  assurers,  will 
contribute  each  one  according  to  the  rate  and  quantity  of 
his  sum  herein  asi^ured." 

The  effect  of  this  clause,  when  stated  generally,  seems  to 
be  to  provide  by  all  reasonable  means  for  the  safety  of  the 
subject  of  insurance  whensoever  it  is  in  danger  of  loss  or 
damage  by  the  perils  insured  against.  Viewed  more  par- 
ticularly, it  enables  the  assured  by  his  agents,  servants,  &c. 
to  interfere  for  the  prevention  of  imminent  damage  or  loss 
without  the  dread  of  drawing  thereby  upon  his  own 
shoulders  the  misfortune  that  may  result;  it  authorizes 
him  to  labour  and  to  spend  at  the  costs  and  charges  of  the 
insurers  in  order  to  avert  a  loss  that  would  fall  upon  the 
insurers,  or  to  mitigate  its  consequences ;  so  that  whilst  he 
is  entitled  to  recover  all  moneys  properly  expended  by  him 
in  preventing  such  a  loss  or  its  consequences,  he  is  not 
prejudiced  by  this  interposition  on  his  part  from  recovering 
for  the  loss  itself,  or  from  insisting  on  his  abandonment  of 
the  subject  of  insurance,  although  notice  thereof  may  have 
preceded  his  interference.^    But  as  this  clause  is  at  present 

*  See  the  elaborate  discuflsion  of  C.  P.  635;  in  error,  L.  R,  2  C.  P. 

this  clanBe  in  the  rery  learned  judg-  357.    See  post,  Part  III.,  Chap.  II., 

ment  of  WiUes,  J.,  in  Kidston  v.  Appendix. 
The  Empire  Insurance  Co.,  L.  R.,  1 
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worded,  it  does  not  entitle  the  assured  to  recover  moneys 
expended  in  averting  perils  not  insured  against,  when  these 
threaten  or  assail  the  subjeot  of  insurance,  or  perils  that  are 
insured  against  if  thej  do  not  threaten  loss  or  misfortune 
to  the  subject  insured.^ 

Contract  to  (14,  15.)  "And  SO  we  the  insurers  are  contented  and  do 

insnie; — and  .  jr»j  i  t_  j»i.»  l 

receipt  clause,  promise  and  bmd  ourselves,  each  one  for  his  own  part,  our 
heirs,  executors,  and  goods,  to  the  assured,  their  executors, 
administrators,  and  assigns,  for  the  true  performance  of  the 
premises:  confessing  ourselves  paid  the  consideration  due 
unto  us  for  this  assurance  by  the  assured,"  &c. 

The  policy,  it  will  be  observed,  contains  only  a  promise 
by  the  underwriters,  without  anything  in  the  nature  of  a 
counterpi-omise  on  the  part  of  the  assured;  the  reason  of 
this  is,  that  the  premium,  or,  as  it  is  described  in  this  clause 
of  the  policy,  "the  consideration  due  unto  them  for  the 
assurance,"  is  always  supposed  to  have  been  paid  to  the 
underwriters  at  the  time  the  policy  is  subscribed  by  them, 
and  is  accordingly  acknowledged  to  have  been  so  paid  on 
the  face  of  the  instrument.  In  point  of  fact,  the  premium 
is  scarcely  ever,  in  the  actual  course  of  London  business, 
paid  till  long  after  the  policy  is  effected ;  the  amount  being 
passed  in  account  between  the  insurance  broker  and  the 
underwriter,  between  whom  a  running  account  is  kept  of 
premiums  and  losses.^ 

Although  this  is  the  actual  course  of  practice,  yet  the 
acknowledgment  of  the  receipt  of  premiimi  in  the  policy  is  so 
far  binding  on  the  underwriter  as  to  prevent  him  seeking  to 
recover  the  premium  from  the  assured  himself ;  ^  unless  there 
be  fraud  on  the  part  of  the  broker  *  or  of  the  assured.^ 


^  Great  Indian  Peninsular  By.  Co.  '  De  Gkuninde  v,  Pigon,  4  Taunt. 

V.  Saunders,  30  L.  J.  (Q.  B.)  218 ;  246  ;  Dalzell  v.  Mair,  1  Camp.  532. 

31  id.  206 ;  1  B.  &  S.  41 ;  2  id.  266 ;  «  See  Mayor  v,  Simeon,  3  Taunt. 

Booth  V.  Gair,  33  L.  J.  (C.  P.)  09 ;  497  n. 

Meyer  r.  RaUi,  1  C.  P.  Div.  868.  »  Foy  i?.  Bell,  3  Taunt.  493. 

3  See  ante,  pp.  193,  195. 
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(16.)  The  premium  is  the  consideration  to  the  insurer  for  Rate  of 
the  contract  which  he  makes  with  the  assured  by  the  policy.  P"™^"™* 
It  is  therefore  necessarily  expressed  in  the  instrument,  where 
it  commonly  appears  in  the  form  of  a  percentage  ^^  at  and 
after  the  rate  of"  so  much  per  cent.  This  consideration  used 
to  be  required  by  statute  to  be  expressed  in  the  policy ;  such 
a  statement  is  no  less  imperative  now  that  it  is  left  to  the 
effect  of  the  common  law. 

(18.)  The  Memorandum  clause    is    introduced    into    all  The  common 
policies  for  the  purpose  of  exempting  the  underwriters  from 
liability  for  trivial  losses.     In  the  statutory  form  which  is 
used  by  all  private  underwriters  in  this  country,  it  is  ex- 
pressed in  the  following  uncouth  form  of  words : — 

N.B.  Com,  fish,  salt,  fruit,  flour,  and  seed,  are  warranted 
free  from  average  unless  general,  or  the  ship  be  stranded  [a]. 

Sugar,  tobacco,  hemp,  flax,  hides,  and  skins  are  warranted 
free  from  average  under  5  pounds  per  cent,  [b]. 

And  all  other  goods,  also  the  ship  and  freight,  are  war- 
ranted free  from  average  under  3  pounds  per  cent,  unless 
genera],  or  the  ship  be  stranded  [c]. 

In  order  to  make  this  form  of  words  at  all  intelligible,  it 
must  be  carefully  borne  in  mind  that  the  word  "  averagcy^ 
as  employed  in  this  clause,  means  damage  or  partial  loss  of 
the  subject  of  insurance  by  the  perils  insured  against,  ^  and 
that  the  expression  "  tcarranted  free  of  average^^  means, 
^'  60  insured  as  to  exclude  all  liability  for  such  damage  or 
partial  loss."  Hence  the  whole  meaning  of  the  clause  is  as 
follows : — 

On  certain  articles  of  a  peculiarly  perishable  nature 
enumerated  in  paragraph  [a],  the  underwriter  shall  be 
answerable  for  a  total  loss  only.^ 

On  certain  other  articles  of  a  less  perishable  nature,  but 

*  See  KidstoD  r.  The  Empire  Ins.  '  Per  WiUes,  J.,  in  Kidston  t*.  Em- 

Go.,  L.  B.,  1  0.  P.  635 ;  Oppenheim      pire  Ins.  Ck>.,  L.  R.,  1  C.  P.  544. 
r.  Fry,  3  B.  &  S.  S73 ;  5  id.  348. 
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Btill  very  liable  to  be  destroyed  by  the  perils  insured  against, 
enumerated  in  paragraph  [b],  he  shall  only  be  answerable 
when  the  amount  of  damage  exceeds  5  per  cent,  of  their 
value. 

On  ship,  freight,  and  all  other  goods,  he  shall  only  be  liable 
when  the  amount  of  damage  exceeds  3  per  cent. 

But  in  all  the  three  cases  alike,  the  clause  provides  that 
the  underwriter  will  be  liable  for  any  amount  of  damage  or 
partial  loss,  however  small,  in  case  the  ship  be  stranded ;  and 
it  also  provides,  that  he  shall  in  every  case  be  liable  for  every 
loss,  however  small,  which  is  of  the  nature  of  general  average. 


Subscription 
of  the  policy. 


Policy  must 
speoiiy  the 
sum  inBured. 


Mntual  Club 
Policy. 


(19.)  The  only  parties  who  sign  their  names  at  the  foot  of 
the  policies,  in  other  words,  underwrite  them,  are  the  insurers, 
who  are  hence  called  the  underwriters  or  subscribers. 

In  policies  of  insurance,  effected  with  private  insurers, 
each  underwrites  the  policy  with  his  name,  the  sum  he 
intends  to  insure,  which  is  generally  written  in  words  at 
length,  and  the  date.  But  since  the  repeal  (in  1825)  of  the 
6  Geo.  1,  c.  18  (which  prohibited  any  partnership  other  than 
the  two  chartered  companies  from  underwriting  sea  policies),  a 
subscription  in  the  name  of  the  partnership  firm  has  been 
held  suflScient.^ 

By  statute,  "  Every  policy  shall  specify  the  names  of  the 
underwriters  and  the  sum  or  sums  insured;  and  in  case 
any  of  these  particulars  shall  be  omitted  in  any  policy,  such 
policy  shall  be  null  and  void  to  all  intents  and  purposes."^ 

In  addition  to  this  specification  of  the  sums  underwritten, 
a  sum  large  enough  to  cover  the  aggregate  amount  insured 
is  usually  in  practice  expressed  in  figures  on  the  margin  of 
the  policy,  either  just  under,  or  just  over  the  stamp. 

In  a  policy  in  the  common  form,  by  an  insurance  club, 
where  the  aggregate  sum  insured  appeared  on  the  face  of  the 


1  Beid  V,  Allan,  4  Exch.  326; 
DowdaU  V.  Allan,  19  L.  J.  (Q.  B.) 
41,  S,  P. 

It  IB  a  fundamental  rule  of  Lloyd's, 


that  no  member  shall  in  the  City  of 
London  underwrite  in  the  name  of  a 
partnership.    See  ante,  p.  160,  note. 
»  30  Vict.  c.  23,  8.  7. 
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policy,  but  no  particular  sums  were  written  opposite  to  the 
names  of  the  members  subscribed  to  the  policy,  Gibbs,  C.  J., 
held  that  the  policy  wm  not  void  on  this  ground.^  That 
however,  was  a  decision  in  bygone  times,  when  the  30  Vict, 
c.  23,  had  not  come  into  existence.  Since  this  Act  came 
into  operation,  it  has  been  held  that  a  club  policy,  signed 
"A.  &  B.  per  procuration  of  the  several  members  of  the 
A.  A.  Association  for  insuring  each  other's  ships,  every 
member  bearing  his  equal  proportion  according  to  the  sums 
mutually  insured  therein," — did  not  comply  with  the  Act, 
and  therefore  was  invalid.^ 

Each  underwriter  is,  generally  speaking,  only  liable,  in  Eaoh  sab- 
case  of  total  loss,  to  pay  the  assured  up  to  the  extent  of  the  mSesTdU- 
Bum  he  has  thus  written  against  his  own  name,  ue.y  up  to  *"^ct  oontrad 
the  amount  of  his  subscription ;  or,  in  case  of  an  average  or 
partial  loss,  some  proportion  or  aliquot  part  of  that  sum.' 

Each  subscription  makes  a  distinct  contract ;  the  contract 
being,  that  the  underwriter  is  bound  by  the  terms  of  the 
policy  to  the  extent  of  his  subscription,  but  no  further. 
Hence  it  is  that  the  date  is  not  inserted  in  the  body  of  the 
policy,  but  is  affixed  by  each  underwriter  to  that  which 
forms  the  real  contract  between  himself  and  the  assured,  viz., 
the  subscription. 

The  practical  rule  in  this  country  is,  that  every  under-  Date  and 
writer,  as  he  successively  subscribes  the  policy,  sets  down 
accurately  the  day,  month,  and  year  on  which  he  does  so.* 
The  subscriptions  are  inserted  at  the  foot  of  the  policy,  and 
generally  in  the  blank  space  which  is  left  in  our  common 
policies  under  the  memorandum. 


1  DoweU  t*.  Moon,  4  Camp.  166. 

'  In  re  The  Arthur  Average  Ass., 
L.  R.,  10  Ch.  App.  642. 

'  But  if  there  be  a  partnership,  the 
fact  of  there  being  separate  subscrip- 
tions by  the  partners  indiyidoallj  does 
not  bar  the  assured  from  resorting 
to  the  partnership  assets:  Brett  v. 
Beokwith,    26    L.    J.    (Gh.)    130, 


coram  M.  R. 

*  The  Ck).  deCom.  art.  322,  requires 
the  policy  to  be  dated  on  the  day  and 
hour  when  executed,  distinguishing 
whether  before  or  after  noon.  The 
date  in  France  is  conclusive,  and  so  it 
would  seem  to  be  here ;  but  see  as  to 
this,  Duer,  yol.  i.  p.  90. 
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Supposing  the  sum  which  the  party  effecting  the  policy 
wishes  to  insure  be  1000/.,  of  which  A.  B.  is  willing  to  take 
on  himself  600/.,  C.  D.  300/.,  and  E.  F.  200/.,  and  that  they 
all  subscribed  for  those  amounts,  as  very  generally  happens, 
on  the  same  day ;  then  the  policy  would  be  thus  subscribed 
and  dated  : 

£600    A.  B.  [name  at  length]  Five  hundred  pounds. 

1st  of  January,  a.d.  1886. 
£300    C.  D.  [name  at  length]  Three  hundred  pounds. 

1st  of  January,  a.d.  1886. 
£200    E.  F.  [name  at  length]  Two  hundred  pounds. 

1st  of  January,  a.d.  1886. 

S^p  Office  The  date  we  have  here  been  considering  is  the  date  of  the 
execution  of  the  policy,  but  besides  this  on  every  stamped 
policy  the  day,  month,  and  year,  in  which  the  form  of  policy 
is  delivered  out  to  the  party  applying  for  it  must,  imder 
penalty,  be  truly  inserted  by  the  proper  officer,  and  is 
generally  affixed  to  the  upper  part  of  the  left-hand  margin 
of  the  form  of  policy,  immediately  under  the  stamp.^ 

Stamp.  Every  policy  must  be  duly  stamped  before  it  is  filled  up 

and  subscribed,  with  the  amount  of  duty  required  by  statute 
for  the  value  of  the  property  it  is  intended  to  insure ;  if  not 
stamped  in  the  first  instance,  it  cannot,  with  two  exceptions, 
legally  be  stamped  afterwards ;  and  a  failure  to  comply  with 
the  provision  of  the  Stamp  Acts  in  this  respect,  not  only 
renders  the  policy  void,  but  entails  a  considerable  penalty 
upon  all  those  concerned  in  so  effecting  or  subscribing  it.* 
But  we  reserve  the  effect  of  the  Stamp  Laws  for  further 
consideration  separately. 


Recapitula-         We  have  seen  that  no  contract  or  agreement  for  sea  in- 
surance, unless  it  be  to  cover  the  shipowner's  liabilities  to 

^  30  Vict.  c.  23,  8.  5.  Vict.  c.  12,   s.  44.    A  policy  un- 

'  30  Vict.  0.  23,  88.  7,  9, 11, 12,  13,  stamped,  or  insufficiently  stamped, 

14,  16,  16;  33  &  84  Vict.  c.  97,  8. 117;  is  admiasible  in  eyidenoe  on  paying 

39  &  40  Vict.  c.  6 ;  and  44  &  45  duty  and  penalty. 
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others  within  the  25  &  26  Yict.  o.  63,  s.  54,  is  valid  if  it 
be  not  expressed  in  a  policy.  The  following  appear  to  be 
the  substantial  requisites  of  every  policy  of  insurance: — 1, 
the  name  of  some  party  either  really  or  nominally  insured ; — 
2,  a  description  of  the  voyage  or  risk  insured; — 3,  of  the 
subject  insured; — 4,  of  the  perils  insured  against; — 5,  the 
name  of  the  ship  and  master  (except  where  the  insurance  is 
on  goods  by  ship  or  ships) ; — 6,  the  premium  or  consideration 
for  the  contract ; — 7,  the  sums  insured ; — 8,  the  subscription 
of  the  underwriter.  It  is  moreover  requisite,  that  every 
policy  should  be, — 9,  dated; — and  10,  stamped  before 
execution.^ 

In  addition  to  these,  which  are  the  common  printed  clauses  BuDning- 
in  the  ordinary  form  of  policy,  it  has  become  very  usual  to 
insert  what  is  known  as  the  running  down  clause.     It  varies  in 
form ;  we  give  the  following  copy  of  one  in  actual  use : — 

"  And  it  is  further  agreed,  that  if  the  ship  hereby  insured 
shall  come  into  collision  with  any  other  ship  or  vessel,  and 
the  insured  shall  in  consequence  thereof  become  liable  to 
pay,  and  shall  pay,  to  the  persons  interested  in  such  other 
ship  or  vessel,  or  in  the  freight  thereof,  or  in  the  goods  or 
effects  on  board  thereof,  any  sum  or  sums  of  money  not 
exceeding  the  value  of  the  ship  hereby  assured,  calculated  at 
the  rate  of  eight  pounds  per  ton  on  her  registered  tonnage, 
we  will  severally  pay  the  assured  such  proportion  of  three- 
fourths  of  the  sum  so  paid  as  our  respective  subscriptions 
hereto  bear  to  the  value  of  the  ship  hereby  assured,  calculated 
at  the  rate  of  eight  pounds  per  ton,  or  if  the  value  hereby 
declared  amounts  to  a  larger  sum,  then  to  such  declared 
value,  and  in  cases  where  the  liability  of  the  ship  has  been 


^  The  statutory  requisites  are,  1.  sums  insured ;  6. — At  oommon  law, 

The  insertion  of  the  name  of  some  — ^the  premium,  being  the  oonsidera- 

party  really  or  nominaUy  assured  tion  for  the  contract.     Hie  omi$Bion 

under  28  Qeo.  3,  o.  66 ;  2.  The  stamp ;  of  any  of  tkete  renderi  the  policy  null 

3.  The  risk  or  adyenture ;   4.  The  and  void  to  all  inUnU  andpurpotet, 
names  of  the  underwriters ;  5.  The 
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contested  with  our  consent  in  writing,  we  will  also  pay  a 
like  proportion  of  three  fourth  parts  of  the  costs  thereby 
incurred,  or  paid,  provided  also,  that  this  clause  shall  in  no 
case  extend  to  any  sum  which  the  insured  may  become 
liable  to  pay  or  shall  pay  in  respect  of  loss  of  life  or  personal 
injury  to  individuals  for  any  cause  whatsoever."^ 

We  do  not  repeat  here  what  has  been  already  said  in 
reference  to  other  statutory  occasions  of  loss  to  the  ship- 
owner against  which  it  is  lawful  for  him  to  protect  himself 
by  insurance.^ 


Express  The  clauses  hitherto  considered  are  for  the  most  part  those 

1—  to  be  found  in  the  statutory  form  of  policy.     With  the 

varying  exigencies  of  commerce,  however,  and  the  fluctuating 
character  of  the  political  relations  between  mercantile  states, 
occasions  frequently  arise  which  render  additional  precau- 
tions desirable  on  the  part  of  the  assured  and  the  insurer. 
These  are  inserted  in  writing  on  the  face  of  the  policy,  and, 
in  English  law,  are  called  Express  Warranties. 

The  eflfeot  of  these  warranties  will  be  fully  discussed 
hereafter.  In  point  of  form  they  are  generally  thus: — 
"  Warranted  to  sail  on  or  before  the  1st  day  of  June,  1886." 
"  Warranted  well,  this  1st  day  of  June,  1886."  "  Warranted 
to  depart  with  convoy."  "Warranted  neutral  ship  and 
neutral  property."  "  Warranted  a  Dane,"  &c. ;  or  the  word 
**  wananted  "  is  altogether  omitted,  and  the  words  "  to  sail," 
or  "  to  sail  with  convoy,"  &c.,  alone  inserted.  All  that  is 
essential  with  respect  to  the  insertion  of  such  clauses  of 
warranty  is,  that  they  should  appear  somewhere  or  other 
on  the  face  of  the  policy ;  it  need  not  be  in  the  body  of  it ; 
it  may  be  either  at  the  foot,'  or  on  the  margin  of  the  policy,^ 

1  See  for  other  forms  and  the  effect  172;  26  L.  J.  (Q.  B.)  93. 
thereof,  Xenos  r.  Fox,  L.  R.,  3  0.  P.  »  Ante,  Chap.  11.  p.  36. 

630 ;  4  id.  666  ;  Taylor  v,  Dewar,  6  '  Blackhurst  v,  Gockell,  3  T.  R. 

B.  &  S.  68 ;  33  L.  J.  (Q.  B.)  141 ;  363. 
Thompson  v.  Reynolds,  7  E.  &  B.  *  Bean  r.  Stupart,  1  Dougl.  11. 
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and  that  either  in  the  usual  way  or  transversely;^  for 
wherever  or  however  written,  so  as  it  be  on  the  face  of  the 
policy,  it  will  be  a  good  warranty,  as  whatever  is  contained 
in  the  policy  at  the  time  of  signing  is  a  part  of  the  contract, 
and  is  adopted  by  the  signature.^  It  would  seem,  however, 
that  unless  initialed  by  the  underwriters,  or  referred  to  in  the 
body  of  the  instrument  (in  either  of  which  cases  it  would  no 
doubt  be  operative),^  a  memorandum  indorsed  on  the  back 
of  the  policy  would  not  be  permitted  to  have  any  effect  in 
varying  or  modifying  its  terms.^ 


Besides  the  various  express  clauses  and  stipulations,  both  Implied 

,.  ..  ..  ii  •It  1*        warranties  in 

ordinary  and  extraordinary,  already  considered,  every  policy  the  policy, 
of  insurance  impliedly  contains  within  itself  certain  terms 
and  conditions,  which,  though  not  on  the  face  of  the  instru- 
ment, are  of  the  same  binding  authority  as  if  they  were,  and 
combine  with  the  express  clauses  to  make  up  the  whole  of  the 
contract  between  the  assured  and  the  underwriter. 

They  are,  in  fact,  the  terms  upon  which  the  parties 
mutually  understand  their  contract  to  be  based;  and  are 
regarded  as  so  much  a  matter  of  course,  that  it  would  be  a 
needless  ceremony  to  express  them  in  form.  If  either  of  the 
parties  fail  to  comply  with  any  one  of  these  conditions,  he 
entirely  precludes  himself  from  taking  any  advantage  of  his 
contract. 

1.  Thus  it  is  an  implied  condition  in  every  policy  that  Representa- 
the  assured,  at  the  time  of  procuring  the  policy,  shall  fairly  ocmoSment. 
and  truly  disclose  to  the  underwriter  every  fact  material  to 
the  risk  which  is  exclusively  within  his  own  knowledge, 
and  which  is  not  embraced   by  some  agreement   in  the 

^  Kenyon  v.  Bertlion,    1  Dongl.  Deere,  7  B.  &  Cr.  261. 

12,  n.  ^1  Duer,  76.    See  an  analogous 

^  Gockrani^.  Retberg,  2  Esp.  121 ;  decision  of  the  House  of  Lords,  in 

Be  Hahn  v.  Hartley,  1  T.  R.  343.  respect  of  a  passenger  ticket  by  rail : 

3  See  Laird  v.  Robertson,  4  Br.  Henderson  v,  Stevenson,   L.  R.,  2 

Pari.  Gas.  488 ;  Ridsdale  r.  Shedden,  H.  of  Lds.  (Sc.)  470. 
4  Camp.  107 ;  and  especially  Reed  r. 
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Seaworthi- 
ness. 


Track  of  tho 
ship. 


Deviatioii  or 
delay. 


All  mercantile 
usages  are 
incorporated. 


G^eral 
effect. 


policy.     If  this  condition  is  not  complied  with,  the  policy 
is  void. 

2.  Again,  the  assured  is  understood  by  the  very  act  of 
procuring  the  insurance  to  warrant  that  the  vessel  is  sea- 
worthy, and  in  every  way  fit  for  the  voyage  or  service  on 
which  it  is  or  is  to  be  employed  ;  accordingly  this  warranty, 
though  it  is  never  expressed,  is  uniformly  implied  as  a  part 
of  the  contract  in  voyage  policies. 

3.  The  actual  course  of  the  ship  between  the  termini 
of  the  voyage  is,  as  we  have  seen,  never  inserted  in  any 
policy;  because  every  underwriter  is  presumed  to  be 
acquainted  with  the  usual  mode  of  conducting  the  voyage 
on  which  he  has  assured  the  risk;  but,  although  never 
inserted,  the  usual  course  of  the  voyage  is  supposed  to  be 
incorporated  in  every  poUoy,  and  as  much  forms  part  of  its 
legal  effect,  as  though  it  were  set  out  in  terms  on  the  face  of 
the  instrument.^ 

4.  It  is  always  an  implied  condition  of  every  policy,  that 
the  ship  in  proceeding  from  one  terminus  to  the  other  shall 
pursue  the  usual  course  of  the  voyage  without  any  delay 
or  deviation :  this  implied  condition  is  generally  termed  a 
condition  not  to  deviate ;  and  any  failure  to  comply  with 
it,  exempts  the  underwriter  from  liability  from  the  moment 
of  deviation.^ 

5.  Not  only  the  course  of  the  voyage  insured,  but  all 
generally  established  usages  of  trade  and  navigation  relevant 
and  applicable  to  the  subject  of  their  contract,  are  always 
supposed  to  be  known  by  the  parties  contracting  for  a 
mercantile  indemnity ;  and  therefore,  though  never  expressly 
inserted  in  any  policy,  are  as  binding  on  the  parties  as  though 
they  were. 

It  is  never  to  be  forgotten,  then,  that  the  whole  contract 
between  assured  and  underwriter  is  only  partially  expressed 
in  the  policy ;    and  that  the  real  contract  between  them  is, 


^  Noble  V.  Kennoway,   2  Dougl.       1  Burr.  341. 
610;  Felly  r.  Royal  Exch.  Am.  Co.,  >  1  Marshal],  Ins.  177. 
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that,  supposing  the  underwriter  to  have  been  informed 
beforehand  of  the  real  nature  of  the  risk,  supposing  also  the 
ship  to  have  been  seaworthy  when  the  risk  commenced,  and 
never  afterwards  to  have  deviated  from  the  usual  course  of 
the  voyage  insured,  and  the  assured  not  to  have  precluded 
himself  from  recovery  on  the  ground  of  illegality  of  the  risk, 
then  the  underwriters  engage  to  indemnify  him,  8U)cording  to 
the  terms  of  the  policy  as  explained  by  usage,  for  any  loss  he 
may  sustain  as  a  direct  and  immediate  consequence  of  the 
enumerated  perils. 


The  stamping  of  policies  of  sea  insurance  in  this  country  is  The  Stamp 
regulated  mainly  by  the  30  Vict.  c.  23. 


By  the  fourth  section  of  that  Act  it  is  declared  that — 

"Sea  insurance"  means    any  insurance   (including    re-  Interpretation 

•  \         J  "L  •  1  j."L      of  terms. 

msurance)  made  upon  any  ship  or  vessel,  or  upon  the 
maohineiy,  tackle,  or  furniture  of  any  ship  or  vessel, 
or  upon  any  goods,  merchandise,  or  property  of  any 
description  whatever,  on  board  of  any  ship  or  vessel,  or 
upon  the  freight  of,  or  any  other  interest  which  may  be 
lawfully  insured  in  or  relating  to  any  ship  or  vessel. 
By  sect.  8  of  the  47  &  48  Vict.  c.  62,  the  said  term  of  "  sea 
insurance"  shall  include  any  insurance  of  goods,  wares,  or 
merchandise,  or  property  of  any  description  whatever,  for  any 
transit  which  includes  not  only  a  sea  risk,  but  also  any  land 
risk  from  the  commencement  of  such  transit  to  the  place  of 
shipment,  or  from  the  place  of  discharge  of  the  ship  to  the 
ultimate  destination  covered  by  the  insurance,  or  in  warehouse 
while  waiting  or  being  forwarded  for  shipment,  or  after  dis- 
charge and  while  waiting  to  be  forwarded  or  being  forwarded 
to  the  ultimate  destination  covered  by  the  insurance,  or  any 
other  land  risk  incidental  to  the  transit  insured. 

"  Policy,"  by  sect.  4  of  the  30  Vict.  c.  23,  means  any 
instrument  whereby  a  contract  or  agreement  for  any  sea 
insurance  is  made  or  entered  into. 
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Stamping  of 
policies. 


Alterations 
in  policy 
underwril 


lerwritten. 


The  fifth  section  provides  for  the  printing  and  sale  of 
blank  policies  in  the  form  set  forth  in  the  Schedule,  duly 
stamped,  and  for  the  stamping  of  blank  forms,  brought  in 
for  that  purpose,  requiriDg  the  proper  officer  under  penalty 
of  100/.  to  mark  the  said  forms  with  the  date  of  issue  or 
delivery  before  they  are  issued  or  delivered. 

The  seventh  section  declares  any  contract  for  sea  insurance 
invalid  if  not  expressed  in  a  policy,  except  it  be  insurances 
referred  to  in  the  5  5th  section  of  the  Merchant  Shipping  Act 
Amendment  Act,  1862, — and  also  every  policy  null  and  void 
to  all  intents  and  purposes  which  omits  to  specify  any  of  the 
following  particulars: — the  risk  or  adventure,  the  names 
of  the  subscribers  or  underwriters,  and  the  sum  or  sums 
insured. 

By  the  eighth  section,  any  policy  made  for  any  time 
exceeding  twelve  months  is  null  and  void. 

By  the  ninth  section,  any  policy  not  duly  stamped  is  not 
good  or  available  in  law  or  equity ;  *  and  any  policy  which 
after  being  executed  is  unstamped,  or  not  sufficiently  stamped, 
may  be  stamped  on  payment  of  the  duty  and  a  penalty.^ 
A  policy  of  mutual  insurance  already  stamped  and  under- 
written, if  it  be  not  underwritten  to  an  amount  beyond  what 
the  stamps  will  warrant,  may  be  stamped  with  additional 
stamps,  without  penalty.  And  a  policy  made  abroad  and 
chargeable  with  stamp  duty  within  the  117th  section  of  33 
&  34  Vict.  c.  97,  may  be  stamped  within  fourteen  days  after 
it  has  been  first  received  in  the  United  Kingdom  on  payment 
of  the  duty  only.' 

By  the  tenth  section  (30  Vict.  c.  23),  nothing  in  the  Act  is 
to  prohibit  any  alteration,  which  may  lawfully  be  made,  in 


»  80  Vict.  0.  23,  8.  9. 

s  39  &  40  Vict.  0.  6,  s.  2,  placing 
a  marine  policy  among  the  instru- 
ments that  may  be  stamped  after 
execution  within  sect.  16  of  33  &  34 
Vict.  c.  97  (General  Stamp  Act),  but 
requiring  a  penalty  of  100/.  in  each 
case. 


By  the  44  &  46  Vict.  o.  12,  s.  44, 
the  effect  of  sect.  16  of  33  &  34  Vict, 
c.  97,  is  extended  to  proceedings 
before  an  arbitrator  or  referee  in 
respect  of  marine  policies  unstamped 
or  insufficiently  stamped. 

3  As  amended  by  44  &  46  Vict, 
c.  12,  s.  44. 
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the  tonns  and  conditions  of  any  policy  after  being  under- 
written— subject,  however,  to  the  following  provisoes: — 1,  that 
such  alteration  be  made  before  notice  of  the  determination 
of  the  risk  originally  insured; — 2,  that  it  do  not  prolong 
the  time  beyond  six  months  in  policies  for  less  than  six 
months,  or  beyond  twelve  months  in  policies  for  more  than 
six  months ;— 3,  that  the  articles  insured  remain  the  property 
of  the  same  person  or  persons ; — and,  4,  that  no  additional 
or  further  simi  be  insured  by  reason  or  means  of  such 
alteration. 

By  the  eleventh  section,  mixed  policies  for  time  and  also  Mixed  poli- 
for  a  voyage,  or  which  cover  any  period  beyond  thirty  days  doubl^ 
after  being  anchored  on  arrival,  must  be  stamped  both  as 
time  policies  and  as  voyage  policies.^ 

The  twelfth  section  declares  any  contract  for  insurance  of  Carriers  as 

J  .1  i         1  •!  1         1    1  •  insurers  most 

goods  or  other  property  while  on  board  by  any  earner  or  contract  by 
other  person,  in   consideration  of  additional  freight  or  the  ^  ^^' 
like,  to  be  a  contract  for  sea  insurance,  thereby  bringing  it 
within  the  operation  and  effect  of  the  other  sections  of  the 
Act. 

Sections   13,  14,  and  15  impose  penalties  of  100/.   on  Penalties. 
persons  insuring  or  effecting  as  assured  or  agent  any  in- 
surance except  by  duly  stamped  policies,  and  on  persons 
making  or  issuing  any  copy  of  a  policy  which  at  the  time  is 
not  in  existence  as  a  duly  stamped  policy. 

By  section  16,  any  right  to  recover  brokerage  or  agency, 
or  any  money  expended  for  premiums,  is  taken  away  in  all 
cases  within  the  foregoing  three  sections,  and  any  money 
actually  paid  on  any  such  account  by  the  principal  to  his 
broker  or  agent  negotiating,  transacting  or  making  any 
insurance  contrary  to  the  Act,  may  be  recovered  back  as 
money  received  for  the  principal's  use. 

Section  17  provides  for  allowance  for  spoiled  stamps.  Spoiled 

By  the  33  &  34  Vict.  c.  97,  s.  117  (2),  a  poUcy  of  sea  J^Smade 
insurance  made  or  executed  out  of,  but  being  in  any  manner  abroad. 

^  Amended  by  47  &  48  Vict.  o.  62,  s.  8,  substituting  *' thirty  days"  for 
**  twenty-four  hours." 

M.  S 
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enforceable  within,  the  United  Kingdom,  is  to  be  charged 
with  duty  under  the  30  &  31  Vict.  c.  23,  and  may  be 
stamped  at  any  time  within  fourteen  days  after  it  has  been 
first  received  in  the  United  Kingdom  on  payment  of  the 
duty  only.^ 


Scale  of 
Duties. 


Repealed. 


8.     d. 


0    3 


The  following  is  the  Scale  of  Duties  on  Sea  Insurance* : — 

For  every  policy  of  sea  insurance  for  or  upon  any 
voyage- 
in  respect  of  every  full  sum  of  100/.,  and  in 
respect  of  any  fractional  part  of   100/. 

thereby  insured 

For  every  policy  of  sea  insurance  for  time — 

in  respect  of  every  full  sum  of  100/.,  and  in 
respect  of  any  fractional  part  of  100/. 
thereby  insured — 
where  the  insurance  shall  be  made  for  any 

time  not  exceeding  six  months 
where  the  insurance  shall  be  made  for  any 
time  exceeding  six  months  and  not  ex- 
ceeding twelve  months     .         .         .        .06 

[If,  however,  the  separate  and  distinct  interests  of  two  or 
more  persons  be  insured  by  one  policy,  the  respective  duties, 
as  the  case  may  require,  shall  be  charged  thereon  in  respect 
of  each  and  every  fractional  part  of  100/.,  as  well  as  of  every 
full  sum  of  100/.,  which  shall  be  thereby  insured  upon  any 
separate  or  distinct  interest.'^] 


0     3 


PoHoy  may  be 
stamped  for 
the  purpose* 
of  evidenoe. 


A  very  important  provision  introduced  for  the  first  time 
in  relation  to  marine  policies  by  the  Act  of  1876,*  permits  a 


1  Amended  by  44  &  45  Vict.  c.  12, 
8.  44,  substituting  <<  fourteen  days  " 
for  *  *  two  months . '  * 

a  30  &  31  Vict.  o.  23,  sched.  B. 

>  Ibid.  This  proviaion  as  to  sepa- 
rate and  distinct  interests,  after  being 


amended  by  the  39  &  40  Vict.  o.  6, 
s.  1,  was  finally  repealed  by  the  47  & 
48  Vict.  o.  62,  8.  8. 

*  39  Vict.  c.  6,  B.  2,  maldng  sea 
policies  instruments  within  the  Stamp 
Act,  1870  (33  &  34  Vict.  c.  97),  s.  16. 
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policy  of  marine  in8uranoe,.for  the  purpose  of  being  given  in 
evidence,  to  be  stamped  after  the  execution  thereof  on  pay- 
ment of  the  duty,  and  a  penalty  of  100/. 


The  broker,  when  requested  to  effect  an  insurance,  prepares  Slips. 
a  brief  memorandum  of  the  leading  particulars  of  the  proposed 
risk,  such  as  convey  at  a  glance  to  those  who  are  skilled  in 
the  business  a  sufficient  notion  of  the  intended  policy,  to 
enable  them  to  say  whether  and  at  what  premiimi  they  will 
underwrite  it.  This  memorandum,  called  the  Slip,  is  presented, 
if  at  Lloyd's,  successively  to  the  underwriters  there,  who,  if 
they  think  well  of  the  risk  and  the  premium  at  which  it  is 
either  offered  or  has  already  in  part  been  taken,  initial  the 
slip  each  for  the  sum  he  thinks  proper  to  imderwrite,  and  so 
on,  until  the  whole  amount  is  subscribed.  If  the  application 
be  to  the  companies,  a  fresh  slip  is  presented  to  each,  and  the 
secretary  or  underwriter,  in  case  the  risk  be  taken,  initials  it 
for  so  much. 

"The  slip,"  says  Blackburn,  J.,^  "is  in  practice,  and 
according  to  the  understanding  of  those  engaged  in  marine 
insurance,  the  complete  and  final  contract  between  the 
parties,  fixing  the  terms  of  .the  insurance  and  the  premium, 
and  neither  party  can,  without  the  assent  of  the  other, 
deviate  from  the  terms  thus  agreed  on  without  a  breach  of 
faith,  for  which  he  would  suffer  severely  in  his  credit  and 
future  business. 

"The  Legislature,  for  the  purpose  of  protecting  the 
revenue,  had  by  the  very  strongest  enactments  provided 
that  no  such  instrument  should  be  given  in  evidence  for 
any  purpose.^    But  all  those  enactments  are  repealed  by  the 


And  by  the  44  &  46  Viot.  c.  12,  s.  44,  Ins.  Go.,  L.  B.,  6  Q.  B.  674,  684,  686. 

''any  Court  of  Olyil  Judicature,"  *  So  much  bo  that  Lord  Ellen- 

inclndes  proceedings  before  an  arbi-  .  borough,  C.  J.,  refused  to  look  at  it 

trator  or  referee  for  the  purposes  of  as  a  means  of  showing  the  order  in 

■ect.  16  of  the  above  Stamp  Act.  which  the  underwriters  had  taken 

>  lonides  v.  Pacific  Fire  and  Marine  the  risk ;  Marsdcnv.  Reid,  3  East,  671 . 

s2 
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30  Vict.  0.  23 ;  and  the  law  is  now  governed  by  the  7th  and 
9th  sections  of  that  Act.  By  sect.  7  no  contract  or  agree- 
ment for  sea  insurance  shall  be  valid  unless  expressed  in  a 
policy.  And  by  sect.  9  no  policy  shall  be  pleaded  or  given 
in  evidence  in  any  Court  unless  duly  stamped.  As  the  slip 
is  clearly  a  contract  for  marine  insurance,  and  is  equally 
clearly  not  a  policy,  it  is,  by  virtue  of  these  enactments,  not 
valid,  that  is,  not  enforceable  at  law  or  in  equity;  but  it 
may  be  given  in  evidence  wherever  it  is,  though  not  vaUd, 
material." 
Gonsequenoes       Hence  it  has  been  held  that  after  the  slip  was  initialed, 

of  this  altera-  -  -  •       i       •         i 

tion.  ue,j  the  contract  between  the  parties  having  been  made, 

though  not  evidenced  by  a  duly  stamped  policy,  any  fresh 
fact  coming  afterwards  to  the  knowledge  of  the  assured  need 
not  be  communicated  to  the  underwriter,  however  material 
it  may  be ;  ^  and  that  this  effect  in  law  is  not  varied  by  the 
mere  fact  that  the  slip  was  initialed  for  the  agent  of  the 
assured,  subject  to  confirmation  by  his  principal.^  In  the 
case  of  a  company  in  Liverpool  whose  agent  in  London 
initialed  a  slip  as  usual,  and  received  from  the  brokers  copy 
of  such  slip,  which  he  forwarded  to  his  principals,  the  com- 
pany, but  no  policy  was  returned  nor  any  notice  from  the 
company  that  they  refused  the  risk,  Blackburn,  J.,  assuming 
such  second  or  copy  slip  to  be  a  second  agreement,  .held  the 
company  to  be  in  the  position  both  of  brokers  and  insurers, 
and  liable  by  reason  of  the  want  of  such  notice  for  the  loss 
which  had  occurred  in  the  meantime.  But  in  this  opinion 
the  learned  Judge  was  not  sustained,  the  other  members 
of  the  Court  and  the  Court  of  Appeal  being  of  opinion 
that  the  two  slips  in  the  case  were  parts  of  one  contract, 
and  that  in  the  absence  of  a  policy  the  company  were  not 
liable.* 

1  Cory  V.  Paton,  L.  K.,  7  Q.  B.  7  Q.  B.  617. 

304 ;  on  appeal,  9  Q.  B.  577  ;  Liah-  <  Gory  v.  Paton,  L.  B.,  9  Q.  B. 

man  v.  Northern  Maritime  Ins.  Co.,  677. 

L.  R.,  8  G.  P.  216  ;    10  G.  P.  179  ;  >  Fiaher  v.  Liverpool  Maritime  Ins. 

lonides  v.  Pacific  Fire  and  Marine  Go.,  L.  R.,  8  Q.  B.  469 ;  L.  B.,  9 

Ins.  Go.,  L.  R.,  6  Q.  B.  674  ;  L.  R.,  Q.  B.  418. 
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In  the  United  States,  where  the  restrictions  of  the  revenue  In  the  United 
law  do  not  interfere,  and  the  great  bulk  of  sea  insurance 
business  is  carried  on  by  companies,  it  is  very  generally  the 
case  that  a  memorandum  of  the  contract,  or  an  agreement 
to  insure,  is  made  out  and  subscribed  before  executing  the 
policy.  In  such  case  "  the  usual  practice,"  says  Mr.  Phillips, 
is,  "  to  enter  the  agreement  on  the  books  of  the  insurance 
company,  subscribed  by  some  officer  authorized  to  bind  the 
company.  Such  a  memorandum  is  binding  on  the  company 
to  make  out  a  policy  if  the  premium  is  paid  in  due  time."  * 

Many  questions  have  arisen,  and  very  elaborate  decisions 
taken  place  in  the  United  States,  as  to  what  will  amount 
to  the  consummation  of  an  agreement  to  insure  between 
parties  in  different  places,  communicating  by  letter  or 
message.^ 


The  policy  is  the  only  legal  evidence  of  the  terms  of  the  Correctiomi 
contract  of  marine  insurance,  and,  as  such,  will  be  avoided,  tions  in  the 
according  to  one  of  the  best  known  rules  of  the  common  law,'  ^  °^' 


by  any  material  alteration  introduced  into  it,  without  the  ^*  common 
consent  of  all  parties,  after  it  has  once  been  underwritten. 

Until  that  time,  as  it  is  merely  in  Jieri,  and  neither  a  Before  eab- 
contract  nor  evidence  of  one,  any  alteration  whatever  may 
be  made  with  the  consent  only  of  the  parties  immediately 
concerned.  A  policy  as  originally  drawn  was  upon  plain- 
tiff's share  of  goods  valued  at  500/.,  but  some  days  after  it 
had  been  underwritten  by  the  defendant,  and  before  the 
whole  sum  was  underwritten,  it  was  found  that  plaintiff's 
share  was  larger   than  was   supposed,   and   therefore   the 


1  1  Phillips,  no.  13.  2  H.  BL   230;    1   Smith's  L.  C; 

*  Ibid.  noB.  13  et  Heq.,  where  Mr.  Pigot^s  Case,  11  Rep.  26  a;  Da-nd- 

Phillips  details  at  length  the  cases  on  son  v.  Cooper,  11  M.  &  W.  796  ;  (in 

this  sabject;  see  also  1  Duer,  66,  109  error)  13  M.  &  W.  343;   SoffeU  v. 

et  seq.  Bank  of  England,  9  Q.  B.  D.  655 

a  Master  r.  Miller,  4  T.  Bep.  320;  (C.  A.}. 
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After  sab- 
Bcriptlon. 


To  ooTreot  a 
mistake. 


following  words,  "on  his  share  of  the  goods  say  one-fifth, 
valued  at  1000/.,"  were  added  in  the  margin,  with  defendant's 
consent  and  initials ;  Lord  EUenborough  was  of  opinion  that 
the  alteration,  though  material,  did  not  vitiate  the  policy, 
as  it  was  all  infieriy  and  constituted  but  one  agreement.^ 

If  it  clearly  appear  that  there  has  been  a  mistake  com- 
mitted to  the  prejudice  of  the  defendant  in  drawing  up  the 
policy,  and  that  the  terms  employed  in  it  do  not  express 
the  true  intention  and  understanding  both  of  the  assured 
and  underwriters  at  the  time  they  entered  into  the  contract, 
this  is  a  good  ground  of  defence  to  an  action  on  the  instru- 
ment,* or  in  case  complete  justice  cannot  in  that  way  be 
done,  then  it  may  be  a  sufficient  reason  for  reforming  the 
instrument.^ 

Accordingly,  where  the  risk  was  described  in  the  early 
part  of  a  policy  as  a  voyage  at  and  from  Fort  St.  George^  and 
the  subsequent  words  were  "beginning  the  adventure  from 
and  immediately  following  the  ship's  departure  from  Port 
St.  Q-eorge ;"  Lord  Hardwicke,  on  proof  that  the  policy  had 
been  filled  up  from  a  label,  signed  by  the  agent  of  the 
assured  and  two  of  the  directors  of  the  company,  describing 
the  risk  to  be  "at  and  from"  Fort  St.  George;  and  the 
underwriters  not  disputing  that  the  label  expressed  the  inten- 
tion of  both  parties,  held,  that  it  must  be  considered  a  policy 
"at  and  from." 4 

Upon  a  similar  application,  where  the  evidence  appeared 
to  be  contradictory.  Lord  Hardwicke  dismissed  the  bill,  at 
the  same  time  stating  that  whilst  the  Court  had  jurisdiction 
to  relieve  in  respect  of  a  plain  mistake  in  contracts  that  had 


1  Robinson  v,  Tobin,  1  Stark.  33C. 

*  See  Wake  v,  Harrop,  30  L.  J. 
(Ex.)  273 ;  6  H.  &  N.  768 ;  (in  error) 
31  L.  J.  (Ex.)  451. 

'  But  in  the  "words  of  Sfcoiy,  J.,  a 
court  of  equity  will  "  bo  extremely 
cautiouB  in  the  exercifie  of  such  an 
authority,  and  will  withhold  its  aid 
where  the  mistake  is  not  made  out 


by  the  clearest  evidence,  according  to 
the  understanding  of  both  parties, 
and  upon  testimony  entirely  exact 
and  satisfactory ;  *'  Andrews  t\  Essex 
Fire  and  Mar.  Ins.  Co.,  3  Mason's 
Rep.  6 ;  In  re  Bird's  Trusts,  3  Ch. 
Div.  214. 

*  Motteux  i\  London  Ass.  G>.,  1 
Atkyns,  546. 


CHAP,  v.]  ALTERATIONS  OF  THE  POLICY.  263 

been  reduced  into  writing  in  a  form  contrary  to  the  inten- 
tion of  the  parties,  it  would  only  exert  such  power  upon 
being  satisfied  by  the  strongest  possible  eyidence  that  a 
mistake  had  really  been  made.^ 

The  contract  of  the  underwriters  is  complete  in  fact  and  in  Ifisfcake  in 
form  when  they  have  signed  the  policy.  A  declaration  of  uS^roBt^ 
interest  to  be  afterwards  made  stands  on  a  different  footing. 
"  It  is  the  mere  exercise  of  a  power  conferred  on  the  assured. 
It  is  generally  put  upon  the  policy  for  convenience ;  but  this 
is  not  necessary ;  nor  is  there  any  necessity  for  its  being  in 
writing."  If,  therefore,  a  broker  has  committed  a  blunder  in 
making  this  declaration,  as  where  he  has  declared  goods  by 
the  wrong  ship,  this  blunder  may  be  rectified  without  the 
assent  of  the  underwriters.^ 

The  parties  themselves  may,  by  consent,  introduce  any  Corrections 
alterations  into  the  policy,  even  after  it  is  underwritten,  ^  °<^^^^®^  • 
whether  by  an  erasure,  and  interlineation,^  or  an  addition 
in  a  blank  space,  which  may  be  required  by  their  mutual 
interests,  and  sanctioned  by  their  mutual  agreement  (subject, 
however,  as  we  shall  see,  to  the  provisions  of  the  Stamp 
Acts) ;  and  such  alterations,  if  properly  signed,  and  not 
infringing  the  provisions  of  the  Stamp  Acts,  form  as  valid 
a  contract  between  the  parties  as  the  original  terms  of  the 
policy. 

Policies  are  required  by  law  to  be  in  writing,  and  therefore  Mnst  be  in 
alterations  intended  to  make  policies  express  the  meaning  ^^  ^' 
of  the  parties  must  also  be  in  writing,  either  in  a  separate 
instrument,  or  on  the  face  or  back  of  the  policy  itself ;  and 
in  either  case  subscribed  by,  or  as  is  most  usual  in  practice, 
signed  by  the  initials  of,  the  underwriters,  who  are  intended 
to  be  bound  by  them.*    The  only  ground  upon  which  a 

^  Henkle  r.  Boyal  Exch.  Ass.  Co.,  make  them  illegible,  is  a  cancelling 

1  Ves.  Sen.  317.  of  the  words ;  Fairlie  v.  Christie,  7 

3  Bobinson  r.   Tonray,   3  Camp.  Taunt.  416. 
158.  *  Kaimes  v.  Knightly,  Skinner,  54 ; 

9  Striking  a  pen  across  words,  and  Bobinson  v,  Tobin,    1   Stark.   336. 

writing  others  over  them,  so  as  to  See  Reed  v,  Deere,  7  B.  &  C.  261. 
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written  alteration  of  this  kind  can  be  binding  upon  any  of 
the  parties  to  the  original  policy,  is  his  assent  signified 
thereto  by  his  signature ;  in  the  absence  of  this,  dissentients 
are  not  bound  by  the  policy  as  altered.^ 

As  to  alterations,  the  general  rule  is,  that  any  material 
alteration  of  the  policy,  by  the  assured,  avoids  the  policy, 
except  as  to  those  underwriters  who  haye  consented  to  it  in 
writing,  by  signing  their  initials  to  the  memorandum  in 
which  the  alteration  is  specified,  or  to  the  interlineation, 
erasure,  or  addition  by  which  it  is  eflfected.* 

The  question,  therefore,  has  generally  been,  what  consti- 
tutes a  material  alteration  P  To  use  the  language  of  Judge 
Duer,  does  it  change  the  sense,  or  affect  in  any  degree  the 
substance  of  the  contract  P 

Where  a  ship  was  insured  from  Virginia  to  Rotterdam, 
with  leave  to  call  at  a  port  in  England,  and  the  assured, 
after  the  policy  was  underwritten,  by  consent  of  some  of  the 
imderwriters  (indorsed  on  the  policy),  altered  her  destination 
from  Rotterdam  to  Hull :  this  was  held  to  avoid  the  policy, 
as  to  all  the  imderwriters,  except  those  who  had  signed  the 
indorsement.' 

So  the  insertion  of  a  specific  subject  of  insurance  in  a 
policy  which  had  been  executed  in  blank  ;*  the  alteration 
of  a  specified  day  in  the  warranty  as  to  time  of  sailing;' 
and  the  alteration  of  a  policy  which  had  been  "  from  Colmar 
to  Portsmouth  "  into  a  policy  "  from  Colmar  to  Portsmouth, 
or  Weymouth ; "  were  severally  held  to  be  policies  not  bind- 
ing on  those  underwriters  who  had  not  subscribed  the  altera- 
tion, and  this,  too,  in  the  latter  case,  notwithstanding  the 


1  Forshaw  r.  Ghabert,  3  Br.  &  B. 
158 ;  6  Hoore,  369 ;  see  also  1  Duer, 
78-81,  notes  142  et  soq. 

2  Laird  v.  Robinson,  4  Brown's 
Pari.  Gases,  488  ;  Langhom  r.  Colo- 
gan,  4  Taunt.  330;  Fairlie  v.  Christie, 
7  Taunt.  416  ;  CampbeU  v.  Christie, 
2  Stark.  64  ;  Saunderson  9.  Sjmonda, 
1  Br.  &  B.  426  ;  Forshaw  v.  Chabert, 


3  Br.  &  B.  158  ;  6  Moore,  369. 

3  Laird  t^.  Robertson,  4  Brown's 
Pari.  Cases,  488. 

*  Langhom  9.  Cologan,  4  Taunt. 
330. 

*  Fairlie  v.  Christie,  7  Taunt.  416; 
1  B.  Moore,  114;  8.  C.  at  N.  P., 
Holt,  831. 
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underwriter  when  first  informed  of  it  had  said  he  would  not 
take  advantage  of  it.^ 

So,  where  a  ship  was  insured  from  "  Cuba  to  Liverpool,  liberty  to 
with  liberty  in  that  voyage  to  proceed  to  and  touch  and 
stay  at  and  discharge  and  take  in  at  any  ports  or  places 
whatsoever,  without  prejudice,"  and  after  the  subscription 
of  the  poliey  a  leave  "  to  call  ofE  Jamaica "  was  inserted  in 
the  body  of  it ;  the  Court  held,  that,  as  Jamaica  was  out  of 
the  direct  course  of  the  voyage  insured,  this  was  a  material 
alteration  which  avoided  the  policy  as  to  an  underwriter 
who  had  not  signed  it ;  although  his  not  doing  so  seemed  to 
be  the  result  of  accident  rather  than  in  consequence  of  a 
refusal.^ 

On  the  other  hand,  where  the  alteration  is  not  material.  Immaterial 
it  will  not  vitiate  the  policy ;  but,  in  such  case,  if  some  of 
the  underwriters  have  consented  to  the  alteration,  after  the 
policy  is  executed,  and  others  refuse,  those  who  consent 
make  the  altered  instrument  their  own ;  but  those  who  do 
not,  remain  liable  on  their  original  contract.' 

The  following  alterations  have  been  considered  not  to  be 
material : — A  policy  was  originally  filled  up  "  on  The  Three 
Sisters^  at  and  from  Cadiz  and  Seville  to  Liverpool ; "  after 
the  policy  was  underwritten  the  broker  added  the  words 
Tres  Hermanas  (Spanish  for  The  Three  Sisters)  and  also  the  ^ret  Her* 
words  "both  or  either"  to  the  description  of  the  voyage:  Herted' after 
Lord  EUenborough  said  that,  "  as  the  English  name,  The  suteft"^ 
Three  Sisters^  did  not  amount  to  a  warranty  that  the  ship 
was  an  English  ship,  the  policy  was  not  avoided  by  merely 
inserting  the  equivalent  Spanish  name  of  Tres  ITermanasJ' 
As  to  the  words  "  both  or  either,"  his  Lordship  said,  that 
"  as  the  ship,  as  originally  insured,  had  the  option  of  going 
both  to  Seville  and   Cadiz  or  not,  as  it  might  suit  the 
exigencies  of  the  adventure,  these  words  did  not  give  any 

*  CampbeU  v,  Ghrifitie,  2  Stark.  64.  '  Per  Riohardflon,  J.,  in  Sannder- 

'  FoTsbaw  I'.  Ghabert,  3  Br.  &  B.      son  v.  M'Gallum,  4  J.  B.  Kooie,  6. 
158. 
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additional  liberty,  and  therefore  did  not  affect  the  legal 
operation  of  the  instrument/*  * 
Liberty  "to  A  ship  was  insured  "  from  Liverpool  to  her  port  or  ports 
of  discharge  and  loading  in  Africa,  during'  her  stay  there, 
and  back  to  Liverpool,  with  liberty  to  proceed  and  eail  to 
and  touch  and  stay  at  any  ports  or  places  wheresoever,  to 
sell,  barter,  and  exchange,  and  load,  unload,  or  reload  goods 
at  any  or  all  of  the  ports  and  places  she  may  call  at  or 
proceed  to."  The  broker,  after  the  subscription  of  the 
policy,  fearing  that  the  words  employed  might  not  be  suffi- 
ciently extensive  to  include  a  trading,  added  the  words 
"  and  trade."  He  then  presented  it  to  the  various  under- 
writers for  their  consent  to  this  alteration,  which  most  of 
them  signified  by  putting  their  initials  to  the  underlined 
words:  the  defendant,  however,  refused  to  do  so,  alleging 
that  he  never  underwrote  trading  policies  to  Africa.  But 
the  Court  were  clearly  of  opinion  that,  notwithstanding  the 
defendant  had  expressly  refused  to  underwrite  a  trading 
policy  to  Africa,  the  alteration  was  not  material,  because 
upon  the  true  construction  of  the  policy  as  it  originally 
stood,  there  was  already  liberty  to  trade  on  the  coast  of 
Africa.^ 

There  seems  no  doubt  that  a  material  alteration,  unassented 
to,  will  avoid  the  policy  wherever  made  on  the  face  thereof, 
t.  e.y  in  the  margin  as  much  as  in  the  body  of  the  instrument 
(in  fact,  in  Fairlie  t?.  Christie,  cited  above,  the  alteration  was 
in  the  margin).  With  regard  to  memoranda  on  the  back  of 
the  policy,  and  not  signed  by  any  of  the  underwriters, 
inasmuch  as  they  would  be  inoperative,  they  would  not  be 
held  to  avoid  the  policy,  even  if  embodying  material  altera- 
tions.' 

^  Clapham  v,   Cologan,    3  Camp.  cases,  and  142-146  for  illustrations ; 

382.  indudingc  some  American  authorities ; 

^  Sannderson  v.  Symonds,  1  Br.  &  see  also  1  Phillips,  no.  109  et  seq. 

B.  426 ;  4  Moore,  42 ;  Sannderson  v.  '1  Duer,  82.    See  Henderson  v. 

M'Callnm,  4  Moore,  6,  S.  P.    See  the  Stevenson,  L.  B.,  2  H.  of  Lds.  (Sc.) 

remarks  of  Duer,  vol.  i.  78-81,  on  470. 
the  general  principle  involved  in  the 
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So  muoh  for  alterations  considered  in  relation  to  the  Alterations 
principles  of  the  common  law.     We  come  now  to  discuss  stamp  Acts, 
the  effect  of  the  stamp  laws  upon  the  same  subject. 

The  30  Vict.  c.  23,  s.  10,  in  effect  provides,  that  even  30  Vict.  o.  23, 

8     10 

where  the  imderwriter  has  consented  to  the  alteration  in 

the  policy,  the  altered  policy  shall  be  void,  without  a  fresh 

stamp,  unless  the  case  as  altered  complies  in  all  respects 

with  the  conditions  specified  in  the  section.     The  section  is  Alterations 

as  follows:  "That  nothing  in  this  Act  shall  extend  or  be  tobe^^"^^ 

construed  to  extend  to  prohibit  the  jnaking  of  any  alteration  "*"^P®^ 

which  may  lawfully  be  made  in  the  terms  and  conditions  of 

any  policy  after  the  same  shall  have  been  underwritten; 

provided  that  such  alteration  be  made  (1st),  before  notice  of  Provi«oe«— 

the  determination  of  the  risk  originally  insured;  (2nd),  and 

that  it  shall  not  prolong  the  time  covered  by  the  insurance 

thereby  made  beyond  the  period  of  six  months  in  the  case  of 

a  policy  made  for  a  less  period  than  six  months,  or  beyond 

the  period  allowed  by  this  Act  in  the  case  of  a  policy  made 

for  a  greater  period  than  six  months;^  ('^^)i  ^'Ud  that  the     m. 

articles  insured  shall  remain  the  property  of  the  same  person 

or  persons ;  (4th),  and  that  no  additional  or  further  sum  shall     rr. 

be  insured  by  reason  of  such  alteration." 

By  this  section  (which  it  is  said  ought  to  have  a  liberal 
construction),^  no  alterations  in  policies  are  made  legal,  which 
would  have  been  illegal  at  common  law,  without  the  assent 
of  the  underwriter ;  but  even  with  the  underwriter's  assent, 
the  policy  will  be  void  under  the  statute,  if  there  is  a  violation 
of  any  of  the  conditions  of  the  10th  section. 


From  the  cases  upon    a   previous    enactment    similarly  Meaning  of 
worded,  it  appears  that  by  the  words  "  before  notice  of  the       ^^^^^^ 
determination  of  the  risk  originally  insured,'* — is  meant  that 
determination  of  the  risk  which  is  caused  "by  the  loss,  or 


1  Twelre  months  on  a  time  policy. 

'  Per  Lord  Tenteiden  in  Brockelbank  v,  Sagrne,  1  B.  &  Ad.  81,  88. 
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safe  arrival  of  the  thing  insured,  or  by  the  final  end  and 

conclusion  of  the  voyage."^ 
To  Bail  on  a         Hence,  where  a  policy  "  on  goods  to  be  shipped  on  board 
fiT^^en    y.       ^jjp  ^^  ships  which  should  sail  between  the  1st  of  October, 

1799,  and  the  1st  of  June,  1800,"  was  altered  by  a  memo- 
randum extending  the  time  of  sailing  to  the  1st  of  August, 

1800,  after  the  original  time  for  sailing  had  expired,  but 
before  the  loss  happened,  Lord  EUenborough  and  the  Court 
of  King's  Bench  held,  that  this  was  an  alteration  made 
before  notice  of  the  determination  of  risk.^ 

A  warranty  that  the  ship  should  sail  on  a  given  day,  was, 
with  the  consent  of  the  underwriters,  and  for  an  increase  of 
premium,  cancelled,  subject  to  a  return  of  premium  if  the 
ship  sailed  with  convoy,  and  was  held  to  require  no  fresh 
stamp :  "  For,"  said  Lord  EUenborough,  "  this  alteration  was 
made  before  notice  of  the  determination  of  the  risk  originally 
insured  " — "  the  thing  insured  remained  the  property  of  the 
same  person" — "and  no  additional  sum  was  insured  by 
means  of  such  alteration."^  So,  the  specified  mark  on  the 
goods,  as  well  as  the  warranty  to  sail  on  a  given  day,  were 
both  altered  by  agreement,  and  did  not  make  any  fresh 
stamp  requisite.^ 
Change  of  So,  where    a    ship    was    insured  "from    Stockholm    to 

Swinnemunde,"  and  while  she  was  lying  at  Wisburg  for 
repairs,  as  it  was  doubtful  whether  the  enemy  might  not  be 
at  Swinnemunde,  the  underwriters  consented  to  alter  the 
policy,  by  adding  the  words  "  Koenigsberg  or  Memel "  after 
the  word  "Swinnemunde,"  the  Court  held,  that  the  alteration 
was  made  while  there  was  only  an  intention  to  determine 
the  risk  originally  insured,  and  before  its  actual  determina- 
tion.* If,  indeed,  the  change  of  terminus  were  such  as  to 
involve  the  entire  substitution  of  a  new  adventure  for  that 
originally  insured,  the  case  would  be  different. 

1  Per  Lord  EUeDborough  in  Ken-  *  Hubbard  v.  Jaokson^iTaunt.  169. 

sington  v.  Inglis,  8  East,  273,  291.  ^  Ranustrom  v.  Bell,  6  M.  &  Sel. 

^  Kensiogton  v,  IngUs,  8  East,  273.  267 ;  see  also  Brockelbank  v.  Sugrue, 

3  Kidsdaler.Shedden,4  Gamp.107.  1  B.  &  Ad.  81. 
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Ftirther,  by  this  section,  an  alteration  may  be  made  in  the  dumgea  of 

iiomifl  And 

"terms  and  conditions"  of  the  policy,  on  condition  "that  oonditiona. 
the  articles  insured  shall  remain  the  property  of  the  same 
person  or  persons."  "  These  words,  *  the  articles  insured  shall 
remain  the  property,'  &o.,  appear  to  us,"  says  Lord  Ellen- 
borough,  "properly  to  require  and  apply  to  one  identical 
and  continued  subject  matter  of  insurance,  and  not  to  be 
applicable  to  a  case  where  the  thing  first  insured  is  not 
only  in  fact,  but  in  name  and  in  kind  (as  a  specific  subject 
of  insurance),  essentially  different  from  the  thing  first  in- 
sured."^ 

Hence,  where  a  policy  was  effected  "  at  and  from  London 
to  the  South  Seas,  during  the  ship's  stay  and  fishing  there, 
and  at  and  from  thence  to  Ghreat  Britain,"  "  on  ship  and 
outfit  ;^^  and  then,  with  the  consent  of  the  underwriters, 
after  the  subscription  of  the  policy,  but  before  notice  of 
loss,  was  altered  into  a  policy  "on  ship  and  goods;**  it  was 
held,  that  this  alteration  was  in  excess  of  the  stamp  on  the 
policy,  because  the  outfit  originally  insured  was  a  totally 
different  kind  of  thing,  on  a  whaling  voyage,  from  goods 
to  which  the  altered  policy  was  made  to  apply.^ 

It  is  to  be  observed  that  by  the  section  of  the  statute  as 
interpreted  by  this  decision,  it  is  not  intended  that  the 
subject  of  insurance  should,  throughout  the  voyage,  continue 
the  same  specific  thing,  but  only  of  the  same  denomination. 
As,  for  instance,  in  bartering  voyages,  although  the  original 
goods  insured  are  exchanged  for  other  goods  in  the  course  of 
the  voyage,  yet,  as  all  continue  equally  to  come  within  the 
general  denomination  of  "goods,"  the  alteration  is  of  no 
effect  within  the  meaning  of  the  statute.^ 

We  have  already  seen,  that  an  express  warranty  may  be  Waiving 
altered  without  being  in  excess  of  the  stamp.    It  has  also  ^l^^ranty. 
been  decided  that  a  memorandum,  by  which  the  underwriter 
consents  to  waive  the  implied  warranty  that  the  ship  was 

^  Per  Lord  EUenborongh  in  Hill  v.  >  Per  Lord  EUenborough,  8  East, 

Patten,  8  East,  373,  376.  377.    See  also  Kensington  i;.  Ingb's, 

>  Hm  V.  Patten,  8  Eaat,  373.  8  East,  273. 
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Goireoiion  of 
a  mistake. 


seaworthy  at  the  time  of  sailing,  is  not  suoh  an  alteration  of 
the  policy  as  to  be  beyond  the  stamp;  for  suoh  consent 
prevents  the  inference  which  would  otherwise  arise,  that  the 
unseaworthiness  was  a  determination  of  the  risk.^ 

There  is  a  wide  difference,  as  regards  the  stamp,  between 
cases  in  which  the  alteration  is  merely  the  correction  of  a 
mistake,  and  those  in  which  it  is,  in  fact,  intended  to  make 
a  new  instrument.  The  one  is  an  alteration  of  the  contract 
for  the  mere  purpose  of  making  it  express  in  terms  what 
both  parties  intended  it  should  express  at  the  time  of  making 
it ;  the  other  is  an  alteration  for  the  purpose  of  giving  it  a 
different  meaning  and  extent  from  that  which  both  parties 
intended  it  to  bear  at  the  moment  of  its  execution.  Alte- 
rations of  the  first  class  are  not  beyond  the  stamp,  those  of 
the  second  are.^ 

Hence,  where  the  policy  was  on  goods,  by  "  ship  or  ships" 
to  be  thereafter  declared,  and  the  broker,  by  mistake,  made 
declaration  of  a  wrong  ship,  a  memorandum  rectifying  this 
mistake  in  no  way  affected  the  stamp.^  So,  in  a  case  where 
the  assured  having  no  interest  in  the  ship,  but  only  in  the 
cargo,  the  words  "  on  ship,"  which  had  been  inserted  by  pure 
mistake,  were  struck  out,  and  the  words  ^'  on  goods  as 
interest  may  appear,"  substituted  in  their  room,  it  was  held 
that  this  alteration  was  within  the  stamp.^ 


Original 
rights  de- 
stroyed by 
alteration. 


Where  no  rights  or  liabilities  can  arise  under  the  altered 
instrument  by  reason  of  the  stamp  laws,  the  rights  and 
liabilities  which  existed  under  the  original  instrument  are 
nevertheless  destroyed  by  the  alteration. 

After  the  Court,  in  Hill  v.  Patten,  had  decided  that  the 
alteration  of  outfit  into  goods  was  one  which  could  not  be 
made  without  a  fresh  stamp,  and  therefore  that  the  plaintiff 
could  not  recover  on  the  policy  as  altered,  the  plaintiff 


1  Weir  r.  Aberdein,  2  B.  &  Aid. 
320. 
3  Cole  V.  Parkin,  12  East,  471. 
'  Robinson  v,  Touray,  3  Camp.  158 ; 


1  M.  &  Sel.  217. 

*  SawteU  V.  Loudon,  5  Tannt.  359 ; 
1  MarahaU,  B.  99. 
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brought  an  action  upon  the  policy  in  its  original  form ;  but 
the  Court  held  he  could  not  recover  on  that  either,^  Lord 
Ellenborough  said,  "  The  altered  policy,  though  ineffectual 
as  an  instrument  to  sue  on,  was  effectual  to  do  away  with  the 
former  agreement,  which  was  thereby  abandoned;"^  and 
Le  Blanc,  J.,  asks  ^^  how  the  Court  can  enforce  an  agreement, 
after  the  parties  themselves,  upon  the  very  face  of  the  same 
instrument,  have  declared  that  it  is  not  their  agreement,  and 
have  actually  written  another  and  a  different  agreement  in 
the  place  of  it."  ^  It  seems  to  make  no  difference  whether 
the  memorandum  embodying  the  alteration  is  written  on  the 
back  or  the  face  of  the  policy,*  provided  it  be  signed  by  the 
underwriter. 


We  have  considered  in  detail  the  form  in  which  the  ordi-  The  perfect- 
nary  Lloyd's  policy  is  executed  by  the  individual  imder-  S^©,^^d 
writers.*  Partnerships  may  execute  in  the  name  and  style  ^'J^j^^^^ 
of  the  firm.     Companies  accordin&f  to  their  deed  or  articles  of  ■-— 

t    •  •  •  1       Mode  of 

association  issue  their  policies  executed  under  seal  or  by  execution. 
signature,  or  both  by  seal  and  signature,  occasionally  counter- 
signed by  the  secretary.® 

After  being  executed  in  the  form  which  is  binding  on  the  Delivery  of 
insurer,  and  before  being  issued,  while  the  policy  is  still  in  ^^  ^^^' 
his  possession,  he  may  cancel  his  execution  of  it.  If  when 
executed  in  due  form  by  the  insurer  he  deliver  the  policy  to 
his  clerk  to  be  kept  till  called  for,  the  presumption  upon  such 
evidence,  without  more,  is  that  by  intention  of  the  insurer  it 
is  a  valid  and  binding  instrument.  Little  room  for  ques- 
tions of  this  nature  is  left  by  the  practice  at  Lloyd's,  where 
it  is  usual  for  the  broker  to  carry  round  the  policy  for 
tiie  subscription  of  those  underwriters  who  have  initialed 


^  French  v.  Patten,  1  Camp.  72 ;  ^  Ante,  p.  260,  and  see  rule  of 

9  East,  361.  Lloyd's  cited  at  p.  150,  note  2,  dis- 

2  9  East,  355.  allowing  of  any  underwriting  in  the 

3  Ibid.  357.  name  and  style  of  a  partnership. 
*  Reed  r.  Deere,  7  B.  &  C.  261.  «  Ante,  p.  156. 
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The  policy 
one  instru- 
ment in  legal 
conoeption. 


Continmng  a 
policy  wiw- 
out  notice. 


the  filip.  With  companies  the  practice  is  different,  for  the 
execution  usually  takes  place  in  the  absence  of  the  assured 
or  his  broker,  and  hence  of  necessity  delivery  is  never 
immediate  nor  at  any  time  formal.  The  presumption  there- 
fore is  that  when  the  instrument,  completed  and  executed, 
passes  into  the  hands  of  the  company's  servants  to  be  kept 
till  called  for  by  the  assured,  it  is  already  a  valid  policy.^ 

A  policy  of  insurance,  though  containing  as  many  con- 
tracts as  there  are  insurers  underwriting  it,  appears,  never- 
theless, to  be  considered  so  much  one  instrument  in  legal 
effect  as  to  be  still — in  fieri — in  the  process  of  being  per- 
fected, although  executed  by  one  or  more  of  the  insurers, 
so  long  as  the  whole  amount  of  the  insurance  is  not  under- 
written. Under  such  circumstances,  an  alteration,  though 
material,  being  made  with  the  consent  of  those  who  had 
underwritten,  was  held  not  to  have  vitiated  the  instrument, 
as  it  was  still  only  in  the  process  of  formation.^ 

A  time  policy  upon  freight  was  effected  with  a  mutual 
assurance  club,  subject  to  the  rules  thereof,  one  of  which  in 
effect  provided  that  upon  expiration  of  the  time  the  policy 
should  be  renewed  by  the  committee  of  the  club  unless 
notice  to  the  contrary  were  given  to  or  by  them  within  a 
specified  period  before.  No  such  notice  having  been  given, 
it  was  held  a  continuing  policy.'  But  when  a  policy  was 
vitiated  by  concealment  of  a  material  fact  on  the  part  of  the 
assured's  agent,  and  afterwards  the  insurer  upon  learning 
what  had  happened,  wrote  the  agent  in  these  words: — 
^'  Understanding  that  the  steamer  B.  has  been  on  shore,  I  do 
not  consider  that  my  risk  commences  until  the  vessel  has 
been  surveyed  and  repaired," — this  letter,  to  which  no  answer 


1  XenoB  V,  Wickham,  L.  B.,  2  H. 
of  Ldfl.  296 ;  83  L.  J.  (C.  P.)  13 ;  14 
0.  B.,  N.  S.  462;  Cox  r.  Troy,  6  B.  & 
Aid.  474.  For  limited  effect  that  may 
be  given  to  delivery  out  of  a  policy, 
see  Hoirison  v.  Uniyeraal  Mar.  Ins. 
Ck).,  L.  R.,  8  Exch.  197. 

s  Bobinflon  r.  Tobin,  1  Stark.  R. 


336. 

s  Michael  v.  GiUespy,  2  C.  B.,  N.  S. 
627 ;  26  L.  J.  (C.  P.)  806.  The  legal 
effect  of  the  word  continuing  here 
must  be  taken  to  be  renewed.  See 
T^iRhmftn  p.  Northern  Marit.  Ins.  Co., 
L.  R.,  8  C.  P.  216 ;  and  30  Vict, 
c.  23,  8.  8. 
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was  returned,  was  held  not  to  have  created  a  fresh  contract 
of  insuranoe.  At  most  it  was  an  unaccepted  proposal,  and 
whether  the  agent  without  express  authority  could  have 
accepted  it  was  douhted.* 

The  assured,  after  acceptance  of  a  valid  policy,  may  forfeit  Forfeiture  of 
all  henefit  under  it,  for  instance,  hy  breach  or  non-perform- 
ance of  one  of  the  warranties  expressed  or  implied  in  the 
instrument  itself,  or  of  a  condition  precedent  imder  which 
the  instrument  was  granted,^  or  by  such  an  alteration  of  the 
instrument  as,  at  common  law  or  by  virtue  of  the  Stamp 
Acts,  renders  it  a  nullity,  or  by  such  illegality  affecting  the 
assured  adventure  that  it  becomes  incapable  of  protection 
under  the  sanction  of  law. 

» 

The  rescission  of  the  contract  must  be  the  act  of  both  Cancellation 
parties  to  it,  the  assured  and  the  insurer.  The  insuranoe  ^^° 
broker,  acting  for  the  former,  has  no  implied  authority, 
merely  by  virtue  of  his  capacity  as  such  agent,  to  demand 
or  consent  to  the  cancellation  of  the  policy,*  although  it  had 
been  left  in  his  hands.  But  the  conduct  of  the  principals 
in  this  matter  may  be  so  ambiguous  that  their  intention 
may  become  a  question  of  law  for  the  Court  upon  the  con- 
struction of  their  written  communications,  or  a  question  of 
fact  for  a  jury  upon  consideration  of  what  was  said  and  done 
between  them. 

For  instance,  the  assured  may  have  sold  the  whole  of  his 
interest  without,  at  the  same  time,  parting  with  the  poKcy, 
and  whether,  imder  all  the  circumstances  of  the  case,  he 
meant  to  keep  it  aUve,  as  holding  it  in  trust  for  the  vendee, 
or  to  let  it  become  a  nullity,  may  be  the  question.  A  cargo 
of  wheat  was  insured  from  Galatz  to  Emden  and  a  port  of 
discharge  in  the  United  Kingdom,  to  return  a  percentage 

1  HnsBell  r.  Thornton,  4  H.  &  N.  Tombnllf^.  Woolfe,  9  Jur.,  N.  S.  57. 

788 ;-  29  L.  J.  (Ex.)  9  ;  (in  error)  6  *  Xenos  r.  Wiokham,  L.  R.,  2  H. 

H.  &  N.  140 ;  30  L.  J.  (Ex.)  69.  of  Lds.  296  ;  14  0.  B.,  N.  8.  452  ; 

>  Haghes  v.  Tindall,  18  C.  B.  98 ;  33  L.  J.  (G.  P.)  13. 

M.  T 
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of  the  premium  in  case  the  risk  were  terminated  at  Emden ; 
the  wheat  being  sold  while  on  the  Yoyage  from  G-alatz  to 
Emden,  the  Yendor  transferred  the  policy  to  the  vendee,  and 
claimed  from  the  underwriter  a  return  of  premium  for 
terminating  the  risk  at  Emden ;  but  the  policy  was  afterwards 
put  in  suit  by  the  vendee  for  a  total  loss  between  Emden 
and  the  United  Kingdom,  and  whether  the  vendor  had  done 
all  that  was  requisite  to  cancel  the  policy,  as  against  the 
vendee  for  the  subsequent  part  of  the  risk,  was  the  question. 
This  was  determined  against  the  plaintiff  by  the  bought 
and  sold  note,  which  showed  that  he  purchased  the  wheat 
at  so  much  a  quarter,  '^  including  freight  and  insurance  to 
Emden."  1 

A  vessel  insured  against  fire  for  twelve  months,  ending 
the  29th  of  July,  arrived  at  Liverpool  on  the  12th  of  April, 
and  the  assured  wrote  a  letter  to  the  insurance  broker,  pro- 
posing a  cancellation  of  the  policy  and  return  of  premium, 
"  say  from  the  12th  of  April."  The  other  sent  for  the  policy 
"  to  put  forward  returns  for  cancellation,"  and  received  it. 
On  the  21st  of  April,  the  broker  cancelled  it  on  the  terms  of 
returning  premium  from  the  30th  April  to  the  30th  July, 
alleging  a  custom  of  insurance  brokers  not  to  reckon  broken 
months..  The  ship  was  burnt  on  the  22nd  April,  and  that 
same  day  the  assured  wrote  a  letter,  withdrawing  his 
proposal  to  cancel,  as  he  had  then  received  no  answer, — and 
whether,  under  these  circumstances,  there  had  been  a 
cancellation,  and  on  what  terms,  was  the  question.  It  was 
held,  that  the  broker,  by  sending  for  the  policy  on  receipt  of 
the  proposal  to  cancel,  must  be  taken  to  have  acceded  to  the 
terms  proposed,  and  to  have  cancelled  on  those  terms.  The 
plaintiff  therefore  lost  the  insurance,  and  recovered  the 
difference  on  the  return  of  premium  for  the  period  between 
the  12th  and  30th  April.^ 

A  policy  on  ship  from  Liverpool  to  Philadelphia  and 

»  lonides  r.  Harford,  29  L.  J.  (Ex.)      Co.,  L.  R.,  10  Q.  B.  249. 
3C ;  S.  P.  North  of  England  Oilcake  >  Baines  r .  WoodfaU,  6  G.  B.,  N.  S. 

Co.  V.  Archangel  Marit.  Bk.  and  Ins.      657 ;  28  L.  J.  (G.  P.)  838. 


CHAP,  v.]  CONSTRrCTION  OF  THE  POLICY.  276 

United  Kingdom  was  altered  by  memorandum  substituting 
Baltimore  for  Philadelphia,  and  was  afterwards  further 
altered  by  this  memorandum,  "In  consideration  of  an 
additional  premium,  it  is  hereby  agreed  to  allow  the  vessel 
to  go  to  Antwerp.'^  In  this  state  of  the  policy,  the  ship 
arrived  at  Antwerp  and  was  ordered  to  Leith,  but  was  lost  on 
her  way  thither.  It  was  held  that  she  was  uninsured  at  the 
time  of  the  loss,  as  the  effect  of  the  second  memorandum  was 
to  terminate  the  risk  at  Antwerp.^ 


The  principles  which  govern  the  construction  of  sea-policies  The  prin- 
do  not  vary  from  those  applicable  to  all  other  mercantile  oonstmction 

iTiRfnimfiTitfl  appUoable  to 

insirumeniS.  ^  eea-poUcies. 

The  language  of  sea-policies  is  frequently  indeterminate,  "' 

ambiguous,  or  technical.  When  this  is  so,  but  never  other- 
wise,^ parol  evidence,  as  in  the  case  of  other  contracts,  is 
admissible  to  explain  it.  The  language  of  sea-policies'  is 
also  frequently  incomplete  as  an  expression  of  the  meaning 
of  the  parties,  because  it  is  employed,  and  is  understood 
so  to  be,  with  reference  to  the  usages  of  trade : '  in  this  latter 
class  of  cases  (and  they  are  very  numerous)  the  meaning  of 
the  contract  embodied  in  a  sea-policy,  even  where  the  language 
of  the  policy  is  on  the  face  of  it  unambiguous,  may,  nay  must, 
be  explained  by  parol  evidence  of  those  usages,  a  knowledge 
of  which  in  such  cases  forms  the  only  available  key  to  the 
real  intention  of  the  parties.* 

In  these  cases,  "  the  question,"  says  Lord  Mansfield,  "  is 
whether  the  usage  has  not  explained  the  generality  of  the 
words.  If  it  has,  every  man  who  contracts  under  a  usage, 
does  it  as  if  the  point  of  usage  were  inserted  in  the  contract 

'  Stone  r.  Mar.   Tub.  Co.  Ocean  preases  it,  "not  of  trade  in  the  largest 

Limited  of  Gk>thenbnrg,  1  Exch.  D.  sense  of  the  word,  but  of  that  export 

Sl .  and  import  trade  which  is  conducted 

«  Blackett  r.  Royal  Exch.  Ass.  by  navigation."     1  Duer,  180. 

Co.,  2  C.  &  J.  244.  *  Mason  r.  Skurray,  1  Marsh.  Ins. 

'  Judge  Duer  very  correctly  ex-  218 ;  1  Park,  Ins.  253. 

t2 
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in  terms."  ^  The  notion,  however,  which  appears  at  one 
time  to  have  prevailed  (favoured  unquestionably  by  certain 
reported  expressions  of  the  earlier  Judges),  that  sea-policies 
were  not  amenable  to  the  rules  of  construction  generally 
applicable  to  all  other  mercantile  contracts,  but  were  to  be 
interpreted  so  as  to  carry  out  the  assumed  intentions  of  the 
parties,  even  though  repugnant  to  the  terms  in  which  their 
intentions  purported  to  be  expressed  on  the  face  of  the 
instrument  itself,  must  now  be  regarded  as  erroneous.^ 

Parol  evidence,  whether  of  usage  or  otherwise,  can  in  no 
case  be  admitted  to  contradict  or  materially  vary  the  plain 
and  express  terms  of  a  sea-policy.  It  can  only  be  admitted 
either  to  explain  those  terms  where  they  axe  technical  or 
ambiguous,  or  to  modify  or  add  to  them  where  they  are 
plainly  employed  with  reference  to  some  usage  of  trade,  and 
where,  without  such  reference,  they  would  accordingly  be 
incomplete  as  an  expression  of  the  mind  of  the  parties 
contracting.  In  such  cases  the  Courts,  in  order  to  effectuate 
the  real  intention  of  the  parties,  will  resort  to  such  means  of 


^  It  ifl  to  these  cases  (viz.,  -where 
the  terms  of  the  policy  are  employed 
with  reference  to  the  usages  of  trade, 
and  incomplete  as  an  expression  of 
the  meaning  of  the  parties  without 
such  reference)  that  we  must  apply 
the  strong  expressions  of  Lord  Mans- 
field and  some  other  Judges  as  to  the 
force  of  usage  in  interpreting  policies. 
Thus,  in  Preston  v.  Greenwood,  4 
Dougl.  28,  Lord  Mansfield  says, 
<<  Usage  is  always  considered  in  po- 
licies of  insurance,  even  where  the 
words  are  plain ; "  and  Buller,  J.,  in 
Long  v.  Allen,  ibid.  276,  **In  policies 
of  insurance  in  particular,  a  great 
latitude  of  construction  as  to  usage 
has  been  admitted ;"  and  again(which 
is  the  strongest  expression  on  the 
subject  to  be  found  in  the  books), 
'*  Usage  not  only  explains  but  con- 
trols the  policy."  Judge  Duer  con- 
siders Buller,  J.,  strictly  accurate  in 


the  use  of  the  word  control^  which, 
as  he  truly  states,  does  not  necessarily 
imply  to  contradict.  *'  The  distinc- 
tion made  by  the  learned  Judge 
between  explaining  and  controlling 
reaUy  does  exist.  Where  the  words 
to  be  interpreted  are  indeterminate  or 
ambiguous  the  usage  explains  them ; 
but  when  they  convey  a  definite 
meaning  that  the  Court  would  be 
bound  to  adopt,  or  their  construction 
has  been  settled  by  law,  the  usage 
controls  them ;  and  in  these  cases  it 
does  set  aside  what,  judging  only 
from  the  terms  of  the  policy  or  the 
rule  of  law,  was  the  plain  intention 
of  the  parties,  but,  in  controlling, 
the  usagre  does  not  contradict  the 
words,  it  merely  varies,  by  restrain- 
ing or  enlarg^g,  their  application." 
1  Duer,  245,  246. 

*  See  Weston  v.  Ernes,  1  Taunt. 
116. 
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interpreting  the  policy  as  may  be  supplied  either  by  the  rules 
of  the  common  law,  the  general  usages  of  trade,  or  the  par- 
ticular circumstances  of  the  case.^ 

"The  same  rule  of  construction,"  says  Lord  Ellenborough, 
"  which  applies  to  other  instruments,  applies  equally  to  this, 
viz.,  that  it  is  to  be  construed  according  to  the  sense  and 
meaning,  as  collected  in  the  first  place  from  the  terms  used 
in  it,  which  terms  are  to  be  understood  in  their  plain, 
ordinwy,  and  popular  sense,  unless  they  have  generally,  in 
respect  to  the  subject  matter,  as  by  the  known  usage  of  trade 
or  the  like,  acquired  a  peculiar  sense,  distinct  from  the 
popular  sense  of  the  same  words,  or  unless  the  context 
evidently  points  out  that  they  must  in  the  particular  instance, 
and  in  order  to  effectuate  the  immediate  intention  of  the 
parties,  be  understood  in  some  other  special  and  peculiar 
sense."  * 

The  following  are  some  of  the  more  prominent  rules  of  General  mleB. 
construction  that  appear  to  have  been  acted  upon  by  our 
Courts  in  the  interpretation  of  sea-policies. 

1.  Every  usage  of  a  particular  branch  of  maritime  trade 


^  See  1  Emerigon,  c.  i.  s.  5,  p.  17, 
and  c.  ii.  s.  7,  pp.  55,  56 ;  see  the 
judgment  of  Lord  Denman  in  True- 
man  V.  Loder,  11  A.  &  E.  589  ;  and 
that  of  Story,  J.,  in  the  Schooner 
Reeside,  2  Sumn.  567 ;  see  also  the 
admirable  remarks  of  Mr.  ChanceUor 
Kent  (Com.  iii.  p.  260,  and  note/} ; 
and  especially  the  two  very  able  and 
elaborate  chapters  (with  their  notes 
and  illustrations)  which  Judge  Duer 
devotes  to  the  consideration  of  this 
subject  (1  IKier,  168-311).  "The 
meaning  of  the  rule  excluding  parol 
evidence  is,  that  such  evidence  shall 
never  be  received  to  show  the  inten- 
tion of  the  parties  to  have  been  di- 
rectly opposite  to  that  which  their 
lang^uage  expresses,  or  substantiaUy 
differing  from  any  meaning  which 


the  words  they  have  used  upon  any 
construction  will  admit  or  convey; 
but  there  are  cases  in  which  the 
language  of  a  policy,  in  entire  con- 
sistency with  the  rules  of  law,  may 
be  interpreted  in  different  senses,  or 
with  a  modification  which,  though 
not  express,  is  implied ;  in  such  cases 
parol  evidence  may  be  admitted  to 
determine  the  construction  that,  fol- 
lowing the  intention,  ought  to  be 
adopted.  The  admission  of  such  evi- 
dence varies  the  construction  of  the 
contract,  but  does  not  contradict  or 
vary  the  agreement  embodied  in  the 
policy ;  on  the  contrary,  it  establishes 
its  true  meaning.''  1  Duer,  176, 
177. 

'  Robertson  v,  French,   4   East, 
130,  135, 
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1.  Every  whioh  IS  SO  Well  settled,  or  so  generally  known,  that  all 
usaffoof  the  persons  engaged  in  it  may  fairly  be  taken  as  contracting 
f^^^i^  with  reference  to  that  usage,  is  considered  as  forming  part 
the  policy.  Qf  every  sea-policy  designed  to  protect  risks  in  such  trade, 
unless  the  express  terms  of  the  policy  decisively  repel  the 
evidence.^  Nor  need  any  evidence  be  given  in  such  cases 
that  the  usage  has  been  communicated  to  the  underwriter ; 
for,  as  Lord  Mansfield  says,  "  every  imderwriter  is  presumed 
to  be  acquainted  with  the  usage  of  the  particular  trade  he 
insures;  and  if  he  does  not  know  it,  he  ought  to  inform 
himself."^  The  description  of  the  voyage  in  the  policy,  he 
says,  in  another  case,  '^  is  an  express  reference  to  the  usual 
manner  of  making  it,  as  much  as  if  every  circumstance  were 
mentioned  "  on  the  face  of  the  instrument.  "  What  is  usually 
done  by  such  a  ship,  with  such  a  cargo,  in  such  a  voyage,  is 
imderstood  to  be  referred  to  in  every  policy,  and  to  make  a 
part  of  it  as  much  as  if  it  was  expressed."' 

It  had  been  the  custom  for  many  years  in  the  China  trade 
for  all  European  ships,  while  at  Canton,  to  store  their 
rigging  and  furniture  in  houses,  built  for  that  purpose  on 
sand  banks  in  the  Canton  river,  called  bank-sauls ;  it  was 
held  therefore,  that  every  underwriter  insuring  a  risk  in  the 
Canton  trade,  must  be  considered  to  have  done  so  with 
reference  to  this  usage;  and  that  the  underwriter  was, 
therefore,  as  much  liable  for  a  loss  by  fire  happening  to  the 
rigging  so  stored,  as  for  any  similar  loss  occurring  in  any 
other  part  of  the  adventure.* 

It  was  formerly  the  uniform  and  well-known  practice  of 
the  East  India  Company  to  reserve  in  their  charter-parties 
the  liberty  of  employing  the  vessel  in  what  is  called  the 


China  trade. 


East  India 
trade. 


^  See  where  in  case  of  a  fire  policy 
the  terms  used  did  repel  the  eyidenco, 
Pearson  v.  Commercial  Union  Ass. 
Co.,  L.  R.,  8  C.  P.  648;  1  App. 
Cases,  498. 

'  Lord  Kansfield  in  Noble  f .  Ken- 
noway,  2  Dougl.  610,  613 ;  and  Lord 
Ellcnborough  in  Da  Costa  v,   Ed- 


munds, 4  Camp.  142,  143. 

'  Lord  Mansfield  in  Felly  v.  Royal 
Ezch.  Ass.  Co.,  1  Burr.  341,  360;  per 
Lord  Lyndhurst,  Blackett  9.  Royal 
Exch.  Ass.  Co.,  1  Cr.  &  J.  249. 

*  Pelly  9.  Royal  Exch.  Ass.  Co.,  1 
Burr.  341 ;  Brough  v,  Whitmore,  4 
T.  R.  206, 
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country  trade,  that  is,  on  intermediate  voyages  from  one 
port  to  another  in  India;  and  all  parties  engaged  in  this 
trade  were  taken  to  be  fully  cognizant  of  the  usage. 
Accordingly,  under  policies  on  ships  employed  by  the  company, 
though  nothing  was  said  of  an  intermediate  voyage  in  the 
policy,  yet,  because  the  voyage  insured  was  known  by  the 
underwriter  to  be  an  East  India  voyage,  the  Courts  held  that 
he  must  be  presumed  to  have  contracted  with  reference  to  all 
the  known  usages  of  the  East  India  trade ;  and,  therefore, 
that  the  construction  of  the  policy  should  be  the  same  as  if 
liberty  had  been  expressly  reserved  on  the  face  of  it,  to  make 
such  intermediate  voyage.^ 

In  the  Newfoundland  and  Labrador  trades,  where  the  Newfound- 
main  object  of  the  voyage  is  to  take  fish,  it  is  a  well-known 
and  general  usage  that  the  cargoes  insured  on  such  voyages, 
being  chiefly  salt  and  provisions,  are  taken  out  as  they  are 
wanted,  and  not  landed,  like  other  cargoes,  on  arrival ;  under 
an  insurance,  therefore,  on  such  a  fishing  voyage,  on  "  goods  " 
in  the  usual  form,  ^'  until  discharged  and  safely  landed,"  it 
was  held  that  the  underwriter  must  be  taken  to  have  insured 
with  full  cognizance  of  this  usage,  and  could  not  exempt 
himself  from  liability  for  a  loss,  although  it  had  not  taken 
place  until  long  after  the  time  when,  but  for  the  custom  of 
the  trade,  his  liability  under  the  mere  terms  of  the  policy 
would  have  been  at  an  end.^ 

It  is  also  a  well-understood  and  familiar  usage  of  the 
Newfoundland  trade,  that  the  ships  engaged  in  it,  after  their 
arrival  at  Newfoundland,  are  either  engaged  for  some  time 
in  fishing  (called  banking),  or  they  make  intermediate  voy- 
ages from  one  American  port  to  another,  before  beginning 
to  load  a  cargo  for  the  homeward  voyage.    It  has  been 

^  Salvador  v.  HopkinB,  3  Burr,  the  coast  of  Labrador,  but  evidence 
1707 ;  Gregor7  v,  Christie,  3  Dougl.  was  admitted  to  show  the  usage  in 
419 ;  FaiquhaiBonf'.  Hunter,  1  Park,  such  case  to  be  the  same  as  on  fish- 
Ins.  106.  log  voyages  to  the  coast  of  New- 

'  Noble  V,  Kemiowajy  2  Dougl.  foundland. 
510.    The  voyage  in  this  case  was  to 
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ruled  by  Lord  Eldon  and  by  Lord  Ellenborough,  that  under- 
writers,  who  had  insured  homeward  risks  on  ships  engaged 
in  this  trade,  under  policies  ^'  at  and  from  Newfoundland," 
were  bound  to  know  this  usage ;  and  were  not  entitled  to 
contend  that  such  intermediate  voyages  vitiated  the  policy 
by  varying  the  risks  they  had  intended  to  insure.^  "Ac- 
cording to  the  general  import  of  the  words  *  at  and  from,'" 
says  Lord  Ellenborough,  in  one  of  these  cases,  "  the  policy 
would  attach  on  the  ship's  first  mooring  in  a  harbour  on  the 
coast,  but  it  doubtless  may  be  explained  differently  by  usage, 
and  as  between  these  parties,  the  policy  must  be  taken  to  be 
the  same  as  if  it  had  been  expressed  to  attach  on  the  expira- 
tion of  the  banking  or  intermediate  voyage."  ^  This  certainly 
seems  an  instance  of  usage  being  permitted  to  control  the 
general  import  of  a  clause  in  the  policy,  as  fixed  by  legal 
construction. 


Usage  affect- 
ing the  oom- 
menoement 
and  termina- 
tion of  the 
xiflk. 


Oporto  trade. 


The  commencement  and  termination  of  the  risk  may  be 
varied  by  the  customary  usage  of  particular  ports  from  that 
which  upon  the  general  construction  of  the  policy  they  would 
otherwise  have  been. 

Thus,  by  a  well-known  usage  in  the  Oporto  trade,  ships 
complete  their  loading  for  the  homeward  voyage  outside  the 
bar,  whenever,  from  the  low  state  of  water  in  the  Tagus, 
they  cannot  conveniently  do  so  within ;  and  an  underwriter 
on  a  policy  "  at  and  from  Oporto  to  London,"  was  not  dis- 
charged from  liability  by  the  ship,  without  his  knowledge, 
Florida  trade,  loading  outside  according  to  usage.^  So,  in  the  Florida 
-trade,  ships  customarily  take  in  their  homeward  cargoes  at 
Tigre  Island  in  St.  Mary's  river,  and  then  drop  down  to 


^  Vallance  v.  Dewar,  1  Camp. 
503;  Ougier  r.  Jennings,  ibid,  in 
notis,  per  Lord  Eldon  in  1801,  when 
Chief  Justice  of  the  Common  Pleas. 

2  1  Camp.  608. 

'  Kingston  v,  Knibbs,  1  Camp. 
508,  in  notis,  a  yerj  strong  case,  as 
it  appeared  that   in    such   policies 


liberty  is  often  expressly  given  to 
load  on  either  side  of  the  bar ;  so 
that  the  underwriter  might  not  un- 
fairly hare  contended  that  he  was 
misled  by  the  omission  of  this  stipu- 
lation. Accord,  the  cases  in  the 
East  India  trade  referred  to  ante, 
p.  279,  note  1. 
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Amelia  Islaaid,  a  litUo  lower  down  the  river,  for  the  purpose 
of  paying  dues  and  clearing ;  an  underwriter,  on  goods  ^'  at 
and  from  the  ship's  loading  port  or  ports  in  Amelia  Island 
to  London,**  was  not  entitled  to  object  that  the  policy  never 
attached,  because  the  goods  had  been  loaded,  not  at  Amelia 
Island,  but  at  Tigre  Island.^ 

On  proof  of  an  ancient  custom  at  the  port  of  Leghorn,  At  Leghorn, 
that  certain  goods  for  that  port  should  be  invariably  landed 
at  the  Lazaretto,  it  was  held  in  the  United  States,  in  the  case 
of  an  insurance  on  such  goods,  ^^  till  they  were  safely  landed 
at  Leghorn,"  that  such  landing  at  the  Lazaretto  was  ia 
virtue  of  the  custom  equivalent  to  a  landing  at  Leghorn.^ 

Under  a  policy  on  ship  at  the  Mauritius,  and  for  thirty  "Arrival." 
days  after  arrival,  evidence  was  admitted  of  a  usage  to 
anchor  at  the  Bell  Buoy,  outside  the  harbour  of  Fort  Louis, 
where  vessels  calling  for  orders,  seeking  freight,  or  receiving 
or  discharging  part — not  the  whole — of  their  cargo,  waited, 
and  that  they  were  then  considered  to  be  at  the  Mauritius, 
and  a  total  loss  at  this  place  within  the  thirty  days  was  held 
to  be  covered  by  the  policy.^ 

From  the  rule  thus  illustrated,  it  follows  by  way  of  corol-  Partioular 
lary,  that  if  the  usage  of  the  particular  trade  with  reference  ^f t^eral 
to  which  the  underwriter  insures,  is  opposed  to  any  of  those  l^*!^® 
general  usages  of  maritime  traffic,  with  reference  to  which  aU 
policies  are  primd  facie  supposed  to  be  made,  the  former  is  to 
be  taken  as  the  true  key  to  the  construction  of  the  policy. 

On  an  insurance  on  goods,  the  underwriter  is  in  general  Gooda  carried 

on  deck  [)▼ 

entitled  to  expect  that  they  will  be  stowed  away  in  the  hold,  usage, 
and  not  on  deck,  which  is  regarded  as  an  unusual  and  dan- 
gerous place  for  that  purpose ;  and  every  policy  is  read  as 

^  Moxon  V.  Atkins,  3  Camp.  200.  '  JanjBonr.  Lindsay,  23  L.  J.  (Ex.) 

In  this  case  it  should  be  remarked  316;  4  H.  &  N.  699.    See  the  effect 

that,  as  there  were  no  ports  at  all  in  of  usagpe  at  the  port  of  Liverpool 

Amelia  Island,  the  policy  could  not  on  the  law  of  demurrage,  Norden 

be  construed  literally.  Steamship  Co.  v,  Dempsey,  1  C.  P.  D. 

*  Grocie  v.  Maryland  Ins.  Co.,  8  654. 
Cranch's  Sup.  Ct.  R.  76. 
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Stopping  at 

interjaoent 

port. 


Ketum  of 
premium. 


Liberty  "to 
touch.'* 


though  it  contained  an  exemption  in  tenns  from  all  liabilitj 
on  goods  so  carried.^  But  whenever  it  can  be  shown  that, 
by  a  well-settled  and  generally-known  usage  of  the  parti- 
eular  trade  on  which  the  underwriter  insures,  goods  of  the 
specific  description  of  those  insured  in  the  policy  are  custo- 
marily carried  on  deck,  the  more  general  usage  gives  way 
to  the  more  particular  one,  and  the  underwriter  is  liable  for 
any  loss  upon  the  goods  so  carried,  without  any  necessity  of 
proving  notice.^ 

It  is  a  general  usage,  impliedly  incorporated  into  all 
policies,  that  the  ship  shall  pursue  a  direct  course  between 
the  two  termini  of  the  voyage,  without  stopping  at  any 
intermediate  places;  if,  however,  it  be  the  notorious  and 
well-settled  usage  of  any  given  trade  to  stop  at  certain 
interjacent  ports,  the  particular  usage  would  doubtless 
countervail  the  general  maritime  usage,  and  such  stopping, 
though  not  authorized  expressly,  be  deemed  no  deviation.^ 

Again,  it  is  a  general  rule,  that  where  the  risk  and  pre- 
mium are  both  entire,  if  the  policy  once  attach,  the  whole 
premium  is  retained.  Yet  Lord  Mansfield,  in  an  action  for 
return  of  premium,  admitted  evidence  of  a  constant  and 
invariable  usage  in  the  trade  between  London  and  Jamaica, 
infringing  this  rule  in  particular  cases.^ 

If  the  construction  of  a  clause  is  not  settled  and  fixed, 
but  comparatively  doubtful,  evidence  of  usage  is  d  fortiori 
admitted  to  explain  the  sense  in  which  it  is  intended  in  the 
particular  policy.  Thus,  a  clause  giving  "  liberty  to  touch  " 
at  certain  islands,  was  held  by  the  Court  of  Common  Fleas, 
upon  evidence  of  a  usage  in  the  trade,  to  cover  not  only 
calling  at  the  island  in  question,-  but  also  taking  in  salt.^ 


^  See  the  judgment  of  Lord  Lynd- 
hurst  in  Blackett  v.  Rojal  Exch. 
Abs.  Co.,  2  Cr.  &  J.  244,  249,  250. 

'  Da  Gofita  v,  Edmunds,  4  Camp. 
142 ;  Gould  v.  Oliver,  4  Bing.  N.  C. 
134 ;  MQward  v.  Hibbert,  3  Q.  B. 
120  ;  Miller  v,  Titherington,  6  H.  & 
N.  278;  30  L.  J.  (Ex.)  217;  (in 
error)  7  H.  &  N.  964 ;  31  L.  J.  (Ex.) 


363 ;  Johnson  v.  Chapman,  36  L.  J. 
(C.  P.)  23. 

s  1  MarshaU,  Ins.  186 ;  1  FhiUips, 
Ins.  no.  133  et  seq. 

^  Long  V,  Allen,  4  Dougl.  276 ;  2 
Park,  Ins.  797 ;  2  Karah.  Ins.  668. 

^  Urquhart  v,  Bernard,  1  Taunt. 
460. 
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2.  A  usage,  in  order  to  be  binding,  must  be  either  a  2.  The 
general  and  notorious  trade  usage  of  the  whole  mercantile  bTlwifflSl 
world  (of  which  the  Court  will  take  judicial  notice),  or  a  ^^^j^^^'^i;* 
particular  proved  usage  of  universal  prevalence  and  notoriety  cular  branch 
in  the  trade  upon  which,  and  of  the  place  in  respect  of  which, 
the  insurance  is  effected :  the  usage  of  a  particular  place,  or 
of  a  particular  class  of  persons,  cannot  be  binding  on  non- 
residents,  or  on  other  persons,  unless  they  are  shown  to  have 
been  cognizant  of  it.^ 

"  To  make  an  usage  obligatory  on  the  parties,"  says  Story,  it  must  be 
J.,  "  it  should  be  so  well  settled,  that  aU  persons  engaged  ^  Battled, 
in  the  trade  must  be  considered  as  contracting  with  reference 
to  it."^  Hence,  where  in  case  of  an  insurance  effected  from 
Liverpool  to  Jamaica,  the  ship  put  into  the  Isle  of  Man; 
and  it  appeared  that  ships  bound  on  this  voyage  sometimes 
put  in  there,  but  not  usually:  it  was  held,  that  this  proof 
did  not  amount  to  such  a  well-known  and  settled  usage  of 
the  trade  between  Liverpool  and  the  West  Indies,  as  to 
prevent  this  from  being  a  deviation.^ 

The  usage  need  not,  in  the  strict  sense  of  the  word,  be  and  general, 
uniform,  that  is,  followed  invariably  and  without  exception  \q^^  "°^" 
at  all  times  and  by  all  persons  in  the  trade  to  which  it 
relates ;  it  is  enough  that  it  be  general.  Thus,  in  the  case 
of  intermediate  voyages  in  the  Newfoundland  fishery  trade 
already  referred  to,  it  was  objected  before  Lord  Ellenborough, 
that  the  suggested  usage  was  not  uniform,  for  whenever  a 
ship  engaged  in  the  trade  could  procure  a  cargo  on  her 
arrival  at  Newfoundland,  she  preferred  returning  direct  to 
Europe  to  taking  an  intermediate  voyage  in  America.    As 

^  Per  Lord  Tenterden  in  Bartlett  ^  In  Trott  v.  Wood,  1  Gallison's 

V.  Pentland,  10  B.  &  C.  760,  770 ;  see  Bep.   444,   cited   by  Mr.   Phillips, 

Miller  v.  Titherington,  6  H.  &  N.  vol.  i.  no.  138. 

278 ;  so  per  Car.  in  Norden  Steam-  ^  1  MarshaU,  Ins.  186  ;  Salisbury 

ship  Co.  r.  Dempsey,  1  C.  P.  D.  654 ;  r.  Townson,  Millar,  Ins.  418 ;  Martin 

Ward  V.  Harris,  8  L.  B.,  Ir.  365,  r.  Delaware  Ins.  Co.,  Condy's  Mar- 

C.  A.  shall,  186,  n. 
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to  this  objection,  his  Lordship  said,  "  Although  there  should 
he  exceptions  to  the  usage,  that  would  be  immaterial.  Things 
are  presimied  to  go  on  in  their  ordinary  course,  and  if  a 
usage  be  general,  though  not  uniform,  the  imderwriters  are 
bound  to  take  notice  of  it."  ^ 
It  must  be  The  usage  must  be  notorious.     It  must  have  existed 

under  such  circumstances,  or  for  such  length  of  time,  as  to 
have  become  generally  well  known  to  all  persons  concerned 
in  or  about  the  branch  of  trade  to  which  it  relates,  and  so 
as  to  warrant  a  presumption  that  contracts  are  made  with 
reference  to  it."  ^ 
Although  the  If  the  usage  proved  can  satisfactorily  be  shown  to  have 
recent  origin,  been  general  and  notorious,  as  long  as  the  course  of  trade  in 
which  it  prevails  has  lasted,  it  makes  no  difference  that  such 
trade  is  itself  of  recent  origin.  Thus,  when  the  trade  to 
Labrador,  which  was  first  opened  to  English  shipping  after 
the  Peace  of  Paris  1763,  had  been  carried  on  only  three 
years.  Lord  Mansfield  held,  that  a  custom,  which  had  been 
invariably  observed  ever  since  its  opening,  was  binding  on 
those  who  insured  on  Labrador  risks,  as  though  the  trade 
itself  had  been  of  much  longer  continuance.  In  this  case. 
Lord  Mansfield  considered  that  evidence  of  a  usage  which 
had  prevailed  in  one  trade,  was  rightly  admitted  to  prove 
that  the  same  usage  was  binding  on  those  engaged  in  another 
trade  of  the  same  kind,  carried  on  under  similar  circum- 
stances in  the  same  way.^ 

^  Vallancef .  Dewar,  1  Camp.  503;  610.    Judge  Duer  remarks,  and  veiy 

see  also  1  Duer,  264,   265.    Judge  properly  on  this  case,  that  as  the 

Duer  is  of  opinion  (p.  265)  that  when  observance  of  such  a  usage  seems  to 

**  the  usage  settles  the  construction  have  been  almost  a  necessary  result 

of  the  policy,  or  supersedes  a  rule  of  from  the  nature  of  the  trade,  the 

law,  its  constancy  of  observance,  to  Court  were  probably  satisfied  with 

render  it  binding,  must  be  invari-  slights  proof  of  its  existence  than 

able ;  "  »«/  qu€i!re,  they  would  othervrise  have  required ; 

^  I  adopt  this  test,  with  a  slight  1  Duer,  255. 

difference  in  the  phraseology,  from  As  to  when  a  usage  of  recent  origin 

the  judgment  of  the  Supreme  Court  becomes  binding  in  law,  see  thejudg- 

of  New  York  in  Smith  v,  "Wright,  1  mentper  Cockbum,  C.  J.,  in  Goodwin 

N.  Y.  T.  Rep.  46,  cited  by  Judge  v.  Robarts,  L.  R.,  10  Ex.  337,  346 ; 

Duer,  vol.  i.  p.  267,  n.  (a).  I  App.  Cas.  476 ;  Rumball  v,  Metro- 

3  Noble  V,  Kennoway,  2  Dougl.  politan  Bank,  2  Q.  B.  D.  194, 
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It  need  hardly  be  said  that  such  usage  must  be  reasonable.  The  usage 
When  the  case  of  intermediate  voyages  in  the  Newf oimdland  reasonable, 
fishing  trade  came  before  Lord  Eldon,  he  is  reported  to  have 
said  to  the  jury  as  to  this  point,  "  If  the  evidence  leads  to 
this,  that  the  ship  may  make  an  intermediate  voyage  of 
several  years,  it  is  too  dangerous  for  you  to  give  it  e£Fect. — 
If  you  think  this  usage  does  exist,  if  you  think  it  reasonable, 
and  if  you  think  this  ship  acted  bond  fide  in  taking  the  inter- 
mediate voyage,  you  will  find  for  the  plaintiff."^  Lord 
Eldon  could  hardly  have  meant  by  this  to  leave  the  question 
of  reasonableness  to  the  jury  (a  question  always,  it  should 
seem,  for  the  Court) ;  what  he  intended  must  have  been  to 
ask  them,  whether  they  thought  the  evidence  established  the 
existence  of  such  a  usage  as  he  had  already  pointed  out  as 
reasonable,  or  of  one  which,  as  he  had  already  told  them,  was 
too  dangerous  to  give  effect  to. 

It  is  not  an  unfair  presumption  that  the  parties,  in 
effecting  the  policy,  have  contracted  with  reference  to  usages 
which  are  either  common  to  all  trades,  or  perfectly  well 
known  and  settled  in  the  particular  trade  to  which  the 
insurance  relates.  But  with  regard  to  usages  which  only 
prevail  in  a  given  place,  or  amongst  a  particular  description 
of  persons,  the  presumption  is  the  other  way;  and  in  such 
cases,  accordingly,  it  must  be  satisfactorily  shown,  that  the 
party  sought  to  be  affected  by  the  usage  had  knowledge  of 
it  at  the  time  of  making  the  contract.  In  the  words  of  Lord 
Tenterden  :  "  The  usage  of  a  particular  place  or  a  particular 
class  of  persons,  cannot  be  binding  on  non-residents  or  on 
other  persons,  unless  they  are  shown  to  have  been  cognizant 
of  it." 

We  had  in  a  former  chapter^  frequent  instances  of  the  Usages  at 
application  of  this  rule  in  respect  of  the  usages  at  Lloyd's.     ^^  "' 
We  saw  that  although  clear  proof  be  given  of  a  particular 
usage  being  established  at  Lloyd's,  and  the  fact  be,  that  the 

^  Oogier 9.  Jennings,  1  Camp.  506,  '  Ante,  Chap.  IV.  p.  199. 

in  notis ;  see  1  Dner,  269. 
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policy  was  effected  by  a  broker  at  Lloyd's,  in  the  common 
course  of  business,  for  a  party  resident  in  this  country ;  yet 
the  assured  cannot  be  affected  by  the  usage,  unless  it  be 
further  shown,  either  that  he  was  actually  cognizant  of  it, 
or  from  his  general  mode  of  dealing,  habits  of  life,  or  place 
of  business,  cannot  be  supposed  to  have  been  ignorant  of  it.^ 
CaaesilluB-  A  Liverpool  house,  through  the  agency  of  a  London 
point.  broker,  effected  a  policy  at  Lloyd's,  on  horses  "warranted 

free  of  jettison  and  mortality,"  from  Liverpool  to  Jamaica. 
During  a  storm  in  the  course  of  the  voyage  three  of  the 
horses  were  kicked  to  death  by  the  others ;  and  the  under- 
writers, to  a  claim  for  this  loss,  set  up  a  usage  of  Lloyd's, 
not  to  pay  a  loss  on  live  stock  by  mortality  occurring  in  the 
course  of  the  voyage,  except  where  the  ship  was  lost  before 
arrival.  In  the  case  stated  for  the  opinion  of  the  Court, 
there  was  no  finding  that  the  plaintiff  was  cognizant  of  the 
usage,  and  the  Court  therefore  held  that  the  plaintiff  was  not 
bound  by  it.  ^ 

By  general  usage  in  the  law  merchant,  the  insurance 
broker  is  considered  as  debtor  to  the  imderwriter  for  pre- 
miums, and  the  underwriter  as  debtor  to  the  assured  for 
losses;*  there  is  a  custom,  however,  at  Lloyd's,  well  known 
to  those  who  do  business  there,  for  the  brokers  to  settle  with 
the  underwriters  according  to  the  state  of  the  accounts 
between  them,  in  which  accounts  the  broker  is  debtor  to  the 
underwriter  for  premiums,  and  the  underwriter  is  debtor  to 
the  broker  for  losses,  and  by  the  usage  such  settlement  in 
account  is  considered  as  payment. 

But  whether  the  assured  is  bound  by  such  a  settlement, 
so  as  to  oblige  him  to  look  to  the  broker  only  for  what  before 
the  settlement  was  a  debt  due  from  the  underwriter,  depends 


^  Gabay  v,  Lloyd,  3  B.  &  Cr.  793 ;  449 ;  (in  error)  9  C.  B.,  N.  S.  634 ; 

BarUett  v,  Pentland,  10  B.  &  Cr.  30  L.  J.  (C.  P.)  109. 

760  ;  Scott  V.  Irving,  1  B.  &  Ad.  «  Qabay  v,  Lloyd,  3  B.  &  Cr.  793. 

605 ;  Stewart  9.  Aberdein,  4  M.  &  ^  Per  Lord  Tenterden  in  Bartlett 

W.    211;  tweeting  v.   Pearce,   29  r.  Pentland,  10  B.  &  Cr.  780. 
L.  J.  (0.  P.)  266 ;  7  C.  B.,  N.  S. 
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on  his  oognizanoe  of  the  usage,  as  we  have  seen  at  consider- 
able length  in  a  previous  chapter.^ 


3.  Where  the  sense  of  the  words  and  expressions  used  3.  Patent 
in  a  policy  is  either  ambiguous  or  obscure  on  the  face  of  the  ambiguity  of 
instrument,  or  is  made  so  by  proof  of  extrinsic  circum-  '^^^• 
stances,  parol  evidence  is  admissible  to  explain  by  usage 
their  meaning  in  the  given  case. 

The  words  and  phrases  employed  in  policies  may  be 
obscure  in  themselves,  as  when  they  are  entirely  technical 
and  local,  so  as,  without  explanation,  to  be  quite  unintel- 
ligible to  the  generality  of  persons;  in  this  case,  their 
ambiguity  of  meaning  appeetrs  upon  merely  reading  them  as 
they  stand  in  the  instrument ;  it  is  patent  on  the  face  of  it. 
Again,  the  words  employed  may  have  an  ordinary  meaning 
intelligible  to  people  in  general  without  reference  to  any 
particular  business ;  yet,  if  they  have  also  another  meaning 
peculiar  to  a  particular  business,  and  the  circumstances  of  the 
case  show  that  such  secondary  or  less  general  sense  is  that  in 
which  they  are  used  in  the  instrument  of  which  the  meaning 
is  to  be  ascertained,  parol  evidence  may  be  resorted  to  in  this 
ease  also,  to  explain  the  real  meaning  of  the  contract,  by 
showing  the  sense  in  which  the  parties  to  it  employed  their 
words.^ 

Several  instances  of  the  application  of  this  rule  have  Cases, 
arisen  in  the  construction  of  the  memorandum  by  which  the 
underwriters  exempt  themselves  from  liability  on  certain 
perishable  articles :  thus,  evidence  of  usage  has  been  admitted 
to  show  that  the  term  com^  as  used  in  the  memorandum,  is 
meant  to  comprehend  every  sort  of  grain,  and  also  beans, 
'  peas,'  and  malt;^  but  that  it  does  not  include  rice  :^  also 

that  the  term  salt  does  not  include  saltpetre.® 

1  Ante,  Chap.  IV.  p.  199.  «  Moody  v.  Smridge,  ibid. 

'  See  Broom's  Legal  Maxims,  pp.  '  Scott  v,  BouidilHon,  2  B.  &  P. 

688,  590.  K.  B.  213. 

^                       '  Mason  r.  Skurray,  1  Park,  Ins.  '  Per  Wilson,  J.,  in  Jonmu  i;. 


246.  Bourdien,  1  Park,  Ins.  246. 
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Upon  the  same  principle,  in  the  United  States,  where  the 
memorandmn  contained  the  exception  of  rootsy  the  evidence 
of  mercantile  men  was  admitted  to  show  that  the  word  as 
used  in  the  memorandum  was  in  practice,  with  reference  to 
other  mercantile  contracts,  confined  in  its  application  to 
perishable  roots,  such  as  beets  and  other  garden  roots ;  and 
therefore  that  sarsapariUa,  being  a  dry  hard  root  and  not 
liable  to  decay,  was  not  included  in  the  memorandum.^  So, 
in  a  policy  on  furs,  similar  evidence  was  admitted  to  prove 
that  the  word  skim  in  the  memorandum  should  not  exempt 
the  underwriter  from  liability  to  an  average  loss  on  bear 
skins ;  it  being  shown  that  such  skins  were  chiefly  valuable 
as  furs.^ 

In  a  case  before  Lord  Mansfield,  where  the  insurance  was 
on  ship,  furniture,  &c.,  in  the  usual  words  of  the  printed 
sea-policy,  the  ship  was  employed  in  the  Greenland  fishery, 
and  the  question  was,  whether  the  words  of  the  policy  covered 
fishing  tackle  and  stores ;  his  Lordship  said  this  would  depend 
on  the  usage  of  trade,  and  admitted  evidence  of  such  usage 
accordingly.' 

A  vessel  was  insured  "  either  with  or  without  letters  of 
marque,"  the  intention  of  course  being  to  have  the  liberty 
of  exercising  the  power,  but  to  what  extent,  whether  solely 
in  acting  on  the  defensive,  or  in  giving  chase,  or  in  cruising 
generally,  were  questions  not  settled  by  the  obvious  and 
general  import  of  the  words ;  Lord  EUenborough  said,  "  It 
may  be  material  to  ascertain  in  what  manner  parties  to 
contracts  containing  this  form  of  words  have  acted  upon 
them  in  former  instances,  and  whether  they  have  obtained, 
as  between  the  assured  and  assurers,  any  known  and  definite 
import."* 


^  Ck>it  <;.  Commercial  Ins.  Co.,  7 
Johnson's  N.  T.  Rep.  385.  The 
words  of  the  memorandum  in  this 
case  were '  *  roots  and  aU  other  articles 
of  a  perishable  nature,"  so  that  the 
very  language  of  the  clause  formed 
a  clue  to  its  construction. 


*  Astor  V,  Union Thr.  Co.,  7  Cowen's 
Rep.  202. 

3  Hoskins  v,  Pickersgill,  2  Marsh. 
Ins.  735  ;  1  Park,  Ins.  126. 

*  Parr  i;.  Anderson,  6  East,  202, 
207. 
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The  risk  on  ship  and  goods  is  often  specified  to  begin  and  *  Port." 
end  from  their  arrival  at,  sailing  from,  or  loading  at  one 
port,  until*  their  arrival  or  safe  discharge  at  another  port :  in 
these  cases  the  meaning  in  which  the  word  port  is  used  in 
the  policy  must  be  ascertained  by  admitting  parol  evidence 
to  show  what  meaning  and  extent,  in  the  general  under- 
standing of  the  mercantile  world,. is  attached  to  the  word 
port  as  applied  to  the  place  where,  by  the  policy,  the  risk  is 
made  to  begin  or  end;^  and  although  the  mercantile  sense 
attached  to  the  term  may  give  the  port  in  question  a  greater 
or  a  less  extent  than  its  legal  or  political  limits,  yet  the 
mercantile  sense,  and  not  the  legal  import  of  the  word,  shall 
prevail.  Thus,  although  Llanelly  is,  legally  speaking,  con- 
sidered to  be  a  part  of  the  port  of  Carmarthen,  and  Bridport 
of  the  port  of  Lyme  Begis,  yet  neither  was  considered  to  be 
BO,  within  the  meaning  of  the  words  "  port  of  Carmarthen" — 
"  port  of  Lyme  Regis,"  in  a  policy  of  insurance ;  those  words 
meaning,  in  mercantile  usage,  "  the  town  and  port  of  Lyme 
Regis," — "  the  town  and  port  of  Carmarthen."  ^ 

Where  words  descriptive  of  seas  or  countries  have  acquired 
a  sense  among  mercantile  men  differing  from  their  common 
geographical  import,  parol  evidence  of  the  meaning  put  upon 
them  by  the  mercantile  world  is  admissible,  to  show  the  sense 
put  on  them  by  the  parties  to  the  policy. 

Thus,  under  a  policy  "  from  Van  Diemen's  Land  to  a  port  **  Indian 

Islands. " 

or  ports  of  loading  in  India  and  the  Indian  Islands,"  the 
Court  held  that,  though  amongst  geographers,  Mauritius  was 
deemed  an  African  island,  yet  parol  evidence  was  admissible 
to  prove  that  in  commercial  language  it  passed  for  an  Indian 
island.'  So,  where  an  insurance  was  '^  from  London  to  any  "  Baltic*' 
port  in  the  Baltic,"  and  the  vessel  sailed  for  Revel,  in  the 
Gulf  of  Finland,  which,  among  geographers,  is  considered  a 

^  Constable  9.  Koble,  2  Taunt.  402 ;  *  Constable  v.  Koble,  2  Taunt.  402 ; 

Payne  v.  HutohinBon,  ibid.  405  in  Payne  v.  Hatchinaon,  ibid.  405*    See 

notis ;  Cockey  v,  Atkinson,  2  B.  &  per  Brett,  M.  B.,  in  Sailing  Ship 

Aid.  460  ;  Brown  9.  Tayleur,  4  A.  &  Qarston  Co.  9.  Hickie,  16  Q.  B.  D. 

E.  241 ;  see  Maclaohlan,  Shipping,  680. 

p.  377.  '  Bobertflon  9.  Clarke,  1  Bing.  445. 

M.  i: 
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different  sea  from  the  Baltic,  yet,  upon  evidence  that  it  is 
comprehended  in  the  Baltic  in  commercial  language,  the 
Court  gave  this  extension  to  the  term  Baltic  in  the  policy.^ 

But  in  the  absence  of  any  such  usage  or  custom  among 
mercantile  men,  with  regard  to  the  phraseology  to  be  found 
in  the  policy,  the  meaning  and  effect  must  be  ascertained  by 
the  ordinary  general  rules  of  construction ;  thus,  in  a  policy 
on  ship  in  which  the  warranty  was  "  No  St.  Lawrence  be- 
tween "  certain  dates,  it  was  held  that  both  the  river  and  the 
Gulf  of  that  name  were  within  the  terms  of  the  warranty.* 

Where  a  question  arose  in  an  action  on  a  policy  as  to  the 
meaning  of  the  word  "  cargo,"  Tindal,  C.  J.,  ruled  that,  as  it 
was  a  term  of  mercantile  import,  its  sense,  as  used  in  the 
policy,  was  a  question  for  the  jury,  and  could  not  be  decided 
by  the  dictionary.*  So  with  regard  to  "  freight,"  Story,  J., 
on  the  ground  that  it  was  a  word  which,  in  common  parlance, 
has  several  meanings,  admitted  parol  evidence  to  be  given  of 
the  circumstances  under  which  the  contract  was  made,  in 
order  to  show  its  meaning  in  the  particular  case,  as,  for 
instance,  whether  it  meant  "  goods  on  board  ship,"  or  "  an 
interest  in  the  earnings  of  the  ship."^ 

A  river  steamer  in  Canada  was  insured  against  fire  in  a 
form  of  policy  applicable  to  buildings,  the  parties  probably 
forgetting  to  strike  out  the  condition  that  if  more  than  20  lb. 
weight  of  gimpowder  were  on  the  premises  at  the  time  of  the 
loss,  the  insurers  should  not  be  liable.  This  condition  was 
held  by  the  Privy  Council  to  be  incorporated  with  the 
contract,  and  that  although  the  word  premises  was  popularly 
applied  to  buildings,  it  was  still  applicable  to  the  ship,  in  the 
ordinary  legal  sense  of  the  term,  as  designating  the  subject 
or  thing  previously  spoken  of.* 


*  Uhde  V,  Walters,  3  Camp.  16 ; 
see  also  Moxon  v.  Atkins,  ibid.  200. 

'  Birrell  v.  Dryer,  9  App.  Cas. 
346. 

s  Honghton  v.  Gilbart,  7  0.  &  P. 
701. 

*  Feisoh r. Dlzon,  1  Mase.Bep.lO; 


1  Duer,  168,  169. 

^  The  Beaoon  Fire  and  Life  Afs. 
Co.  V.  Gibb,  1  Moore,  P.  C,  N.  S.  73. 
See  Quebec  Marine  Ins.  Co.  v.  Com- 
mercial Bk.  of  Canada,  L.  B.,  3  P.  C. 
234. 
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4.  Eesort  to  parol  eTidenoe,  however,  whether  of  usage  4.  Usage 
or  otherwise,  is  only  permitted  in  order  either  to  explain  the  piam  the^' 
policy  where  it  is  technical  or  ambiguous,  or  to  fill  out  and  ^  confawSct 
add  to  it  where  it  is  ailent :  such  evidence  will  never  be  *^®  pi*"i» 
admitted  to  contradict,  set  aside,  or  control  its  express,  plain, 
and  unambiguous  terms. 

No  evidence  can  be  admitted  of  a  usage  which  is  at  direct 
variance  with  the  plain  terms  of  the  policy.  It  may  be 
admitted  to  explain  technical  terms  or  ambiguous  clauses,  or 
"  to  introduce  matter  on  which  the  policy  is  silent,"  but  not 
to  show  that  the  policy  has  a  meaning  in  plain  opposition 
to  its  language ;  "  usage  is  only  admissible  to  explain  what 
is  doubtful,  never  to  contradict  what  is  plain."  ^ 

"Usage,"  says  Lord  Campbell,  "may  be  relied  upon  to 
show  the  sense  in  which  an  expression  f oimd  in  a  written 
contract  is  used  in  a  particular  trade ;  and  a  usage  consistent 
with  a  written  contract  may  be  introduced  into  it ;  as  both 
parties  being  aware  of  it,  may  be  supposed  to  have  intended 
that  it  shall  form  part  of  their  bargain.  But  to  let  in  verbal 
evidence  of  a  usage  for  the  purpose  of  contradicting  and 
nullifying  an  express  written  contract  would  be  contrary  to 
all  principle^  and  has  been  forbidden  as  often  as  the  attempt 
has  been  made."^ 

"Where  the  terms,"  says  Judge  Duer,  "in  which  the 
usage  must  be  expressed,  if  introduced  into  the  policy,  would 
be  directly  and  irreconcilably  repugnant  to  an  express  clause 
or  provision,  the  evidence  must  doubtless  be  rejected,  other- 
wise the  policy  would  be  void  for  uncertainty.  A  usage  may 
explain,  modify,  and  control,  but  cannot  contradict  a  policy ; 
by  restriction  or  addition  it  may  qualify  the  construction  of 

^  Per  Lord  LyndliUTst,  in  Blackett  r.  Bale,  26  L.  J.  (Q.  B,)  137 ;  7  E. 

V.  Bojal  Exch.  Ass.  Co.,  2  Or.  &  J.  &  3.  266  ;  8.  C.  (i&  error)  27  L.  J. 

244.  (Q.  B.)  390 ;  E.,  B.   &  E.    1004 ; 

*  Han  f .  Janson,  4  E.  &  B.  604;  24  Brown  v.  Byrne,  23  L.  J.  (Q.  B.) 

L.  J.  (Q.B.)  101.    See  the  judgment  *  813 ;  3  E.  &  B.  703. 
of  the  same  learned  Judgein  Humfrey 
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paxtioular  words  and  clauses,  but  can  never  be  permitted  to 
nullify  or  expunge  them."  ^ 

These  principles,  notwithstanding  some  apparent  discre- 
pancy in  the  expressions  of  the  Judges,  have  been  uniformly 
acted  upon  in  the  construction  of  sea-policies.  Thus,  where 
the  risk  on  goods  was,  by  the  policy,  made  to  continue  "  till 
discharged  and  safely  landed,"  Lord  Kenyon  would  not  admit 
evidence  of  usage  to  show  that  this  expression,  in  the  par- 
ticular trade  insured,  meant  '^  until  the  ship  was  moored 
twenty-four  hours  in  safety;"  because  this  was  inconsistent 
with  the  plain  meaning  of  the  policy,  which  was  too  clearly 
expressed  to  require  or  allow  of  any  such  explanation.^ 

So  where  a  policy  was  in  the  common  form  upon  the  ship, 
that  is,  *^  upon  the  body,  tackle,  apparel,  ordnance,  munition, 
boat,  and  other  furniture  of  the  ship  called  The  Thaine%y^ 
Lord  Lyndhurst  would  not  admit  evidence  of  a  usage  at 
Lloyd's,  that  boats  slung  on  the  ship's  quarter  (which  was 
proved  to  be  the  invariable  mode  of  carrying  them  on  such 
voyages  as  that  insured)  were  not  protected  by  such  policy.* 
"  The  objection,"  said  his  Lordship,  "  to  the  parol  evidence 
IS,  that  it  was  not  to  explain  any  ambiguous  words  in  the 
policy,  any  words  which  might  admit  of  doubt,  nor  to 
introduce  matter  on  which  the  policy  was  silent,  but  was  at 
direct  variance  with  the  terms  of  the  policy  and  in  plain 
opposition  to  the  language  it  used ;  that  whereas  the  policy 
purported  to  be  upon  the  ship,  furniture,  and  apparel 
generally,  the  usage  is  to  say,  that  it  is  not  upon  all  the 
furniture  and  apparel,  but  upon  part  only,  excluding  the 
boat."  * 

On  the  same  ground,  in  a  case  where  it  appeared  that  oil 
had  been  lost  by  leakage,  caused  by  the  violeiit  labouring  of 
the  ship  in  a  cross  sea.  Lord  Denman  refused  to  admit 


^  Buer,  270.  He  accepts  the  word 
^'control"  from  Buller,  J.,  and 
defends  it :  ante,  p.  276,  note. 

'  Parkinson  v.  Collier,  2  Park,  Ins. 
663 ;  1  Marshall,  Ins.  2dd. 


^  Blackett  v.  Royal  Exch.  Ass.  Co., 
2  Cr.  &  J.  244. 

*  Per  Lord  Lyndhurst,  2  Cr.  &  J. 
244,  249. 
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evidence  of  a  usage  at  Lloyd's  to  the  effect  that  unless  the 
cargo  shifted,  or  the  casks  were  damaged,  underwriters  were 
not  liable  for  any  extent  of  leakage,  however  caused,  as  a 
loss  by  perils  of  the  sea.  His  Lordship  told  the  jury  to 
consider  for  themselves  whether,  in  their  opinion,  the  damage 
to  the  oil  was  in  fact  caused  by  perils  of  the  sea ; — "It  may 
be  very  convenient  for  the  underwriters  to  have  such  a 
general  rule,  and  for  the  commercial  world  to  submit  to  it ; 
but  if  they  mean  thereby  to  control  the  effect  of  a  plain 
instrument,  they  should  introduce  its  terms  into  the  policy."  ^ 

In  an  action  for  contribution  in  general  average  against  HaU  v. 
one  of  the  underwriters  on  a  policy  "  on  money  advanced  on  *^°"' 
account  of  freight,"  containing  the  usual  clause  in  the 
memorandum  by  which  "  freight,  &c.,  is  warranted  free  from 
average  under  51.  per  cent,  unless  general  or  the  ship  be 
stranded,"  the  defendant  set  up  a  usage  in  London,  not  to 
pay  general  average  contribution  under  such  a  policy.  The 
Court  held  that  this  was  an  attempt  to  set  up  a  usage  in 
derogation  and  contradiction  of  the  written  contract  which, 
by  virtue  of  the  clause  in  the  memorandum,  plainly  and 
expressly  rendered  the  underwriter  on  freight  liable  for 
general  average  without  regard  to  the  extent  of  the  loss.^ 

In  defence  to  an  action  for  an  average  loss,  a  usage  was  Hamson  v, 
set  up  not  to  pay  for  damage  to  the  ship  below  the  water  MwineLifl, 
line  unless  she  had  taken  the  ground,  and  much  evidence  of  ^* 
average  adjusters  and  others  was  admitted,  subject  to  the 
opinion  of  the  Court,  whether  it  were  admissible,  but  the 
jury  negatived  the  existence  of  any  such  usage.^ 

5,  The  policy  being  a  printed  form  with  the  blanks  filled  6.  The  writ- 
up  in  writing,  it  is  a  rule  that  "  if  there  is  any  doubt  about  may  control 
the  sense  or  meaning  of  the  whole,  the  words  superadded  ^d?oranal 
in  writing  are  entitled  to  have  a  greater  effect  attributed  to  paf*«  o^  t^o 

,  policy, 

them  than  the  printed  words ;  inasmuch  as  the  written  words 

1  Crofts  V.  Marshall,  7  Carr.  &      24  L.  J.  (Q.  B.)  97. 
Payne,  697,  607.  '  Harrison  v.  The  Universal  Marine 

»  Hall  V.  Janson,  4  E.  &  B.  600  ;      Ins.  Co.,  3  F.  &  F.  191. 
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are  the  immediate  language  and  terms  selected  by  the  parties 
themselves  for  the  expression  of  their  meaning."^ 

In  a  case  where  the  Lloyd's  form  of  policy  was  filled  up 
as  a  time  policy  on  ship,  it  was  argued  from  the  various 
clauses,  not  usually  struck  out  and  in  this  case  left  standing, 
referring  to  a  voyage,  that  certain  conditions  only  applicable 
to  a  voyage  policy,  therefore  applied  in  the  case  of  a  policy, 
though  in  terms  a  time  policy,  to  a  ship  insured  by  it,  and 
judgment  was  given  in  the  Exchequer  Chamber  accordingly. 

"  It  has  been  suggested,"  said  Lord  Penzance,  in  moving 
the  House  of  Lords  to  reverse  the  judgment,  "that  by 
reason  of  the  policy  having  been  drawn  up  on  a  printed 
form,  the  printed  terms  of  which  are  applicable  to  a  voyage, 
and  also  to  goods  as  well  as  to  the  ship,  the  policy  is  some- 
thing less  or  something  more  than  a  time  policy.  But  the 
practice  of  mercantile  men  of  writing  into  their  printed  forms 
the  terms  by  which  they  desire  to  describe  and  limit  the 
risk  intended  to  be  insured  against,  without  striking  out  the 
words  which  may  be  applicable  to  a  larger  or  different 
contract,  is  too  well  known,  and  has  been  too  constantly 
recognized  in  courts  of  law,  to  permit  of  any  such  con- 
clusion." ^ 

Hence  it  is,  that  in  the  familiar  instance  of  words  written 
in  the  margin,  or  at  the  foot  of  policies,  such  written  words 
•  are  considered  as  applying  indefinitely  to  the  whole  of  the 
policy,  and  as  controlling  the  sense  of  those  parts  of  the 
printed  policy  to  which  they  apply.  So  that  by  the  word 
ahipy  or  freight y  or  gooda^  written  in  the  margin,  the  general 
terms  of  the  policy,  applicable  to  other  subjects  besides  the 
particular  one  mentioned  in  the  margin,  are  considered  as 
narrowed  in  point  of  construction  to  it.' 

^  FerLordEUenboroughinllobert-  see  Kent*8  Com.  260. 

son  V,  French,  4  East,  130,  136 ;  per  '  Dudgeon  t*.  Pembroke,  2  App. 

curiam^  Gumm  t\  Tyrie,  43  L.  J.  (Q.  Cos.  284,  293 ;  1  Q.  B.  D.  96 ;  L. 

B.)  97 ;  per  Blackburn,  J.,  in  Joyce  R.,  9  Q.  B.  681. 

V.  Bealm  Ins.  Co.,  L.  R.,  7  Q.  B.  ^  4  East,  140;  and  see  Robinson  r. 

583  ;  per  Lord  Penzance,  Dudgeon  Tobin,  1  Stark.  356 ;  see  also  Haugh- 

V.  Pembroke,  2  App.  Cas,  284,  293  ;  ton  v,  Ewbank,  4  Camp.  88. 
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The  subsequent  portions  of  this  work  will  furnish  many 
instanoes  of  this  rule  of  oonstruotion. 

6.  It  is  also  a  rule,  founded  on  the  same  principle,  that  6*  -^^^  are 

,  r         r    ^  alflo  tobe 

greater  strictness  of  construction  should  be  applied  to  those  more  striotly 
clauses  and  stipulations,  which  the  parties  have  themselves  ***'°**"*^» 
introduced,  than  to  the  words  of  the  printed  formula,  which 
are  applicable  generally  to  other  cases  of  insurance  on  similar 
subjects  and  not  restrained   to  the  circumstances  of   the 
particular  adventure.^ 

Frequent  illustrations  of  this  rule  will  be  afEorded  when 
we  come  to  speak  of  clauses  giving  a  liberty  to  touch  and 
stay,  of  express  warranties,  and  other  written  stipulations, 
by  which  the  parties  to  the  policy  seek  either  to  enlarge 
or  to  limit  the  protection  afforded  by  the  common  printed 
form. 

7.  If   conditions  which  are  inserted  for  the  protection  7.  Aato 
of  the  underwriter  be  ambiguous,  and  the  ambiguity  is  such  aml^iiity. 
as  to  be  inexplicable  by  extrinsic  evidence  if  admitted,  the 
construction  will  lean  towards  the  side  of  the  assured  rather 

than  of  the  insurer.^ 


1  Emerigon,  c.  ii.  s.  7,  p.  55. 

'  Eition  V,  The  Acddental  Death 
InBurance  Co.,  34  L.  J.  (0.  P.)  28 ; 
Carr  &  Josling  v.  The  Boyal  Exch. 
Ass.  Ck>.,  33  L.  J.  (Q.  B.)  63 ;  per 
Tindal,  G.  J.,  in  Borrodaile  v.  Hunter, 
5  So.  N.  B.  446.  See  Ireland  v. 
Livingstoni  L.  B.,  5  H.  of  Lds. 
(Eng.)  395,  in  which  written  orders 
from  England  to  a  commeroial  honse 
abroad  being  susceptible  of  two 
senses,  each  of  them  consistent  with 
the  presumable  intention  of  the  prin- 
cipals, were  held  to  bind  the  English 
house  in  the  one  of  these  senses  in 


which  the  foreign  house  had  bond 
fide  executed  them.  And  see  Biirell 
V.  Dryer,  9  App.  Gas.  346. 

At  the  same  time,  see  this  rule 
as  applied  in  its  most  inequitable 
seyerity  in  Blackett  v.  Boyal  Exch. 
Ass.  Go.,  2  Gr.  &  J.  244 ;  Donnell 
«.  Golumbian  Ins.  Go.,  2  Sumner's 
B.  366  ;  and  repudiated  as  applicable 
to  commercial  contracts,  yet  never- 
theless applied  with  absolute  effect 
to  a  policy  of  insurance,  by  Lord 
Esher  in  Stewart  9.  Merchants  Mar. 
Ins.  Go.,  14  Q.  B.  D.  656,  noticed 
post,  Part  III.  Ghap.  III. 
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We  proceed  now  to  consider  the  mode  of  estimating  the 
insurable  value  of  the  interest  at  risk,'  with  a  view  to  pro- 
curing indemnity  for  the  assured  in  case  of  loss. 


Theoretical 
principle. 


It  would  seem,  d  priori,  that  the  true  principle  upon 
which  the  interest  under  a  policy  ought  to  be  valued,  is 
that  which  will  give  the  assured,  b&  nearly  as  possible,  a 
complete  indemnity  against  the  consequences  of  loss.  In 
theory,  that  is  to  say,  the  object  of  such  a  valuation  ought 
to  be  to  place  the  assured  in  exactly  the  same  situation  as  he 
would  have  been  in  if  no  loss  had  taken  place. 

Let  us  look  at  the  result  of  this  principle  when  applied 
severally  to  the  case  of  ship,  goods,  and  freight. 

A  ship,  in  view  of  modem  commerce,  is  regarded  not  as 
an  instrument  for  carrying  the  owner's  merchandise,  but  as 
in  itself  a  source  of  emolument,  derived  from  carrying  goods 
on  freight,  or  from  performing  certain  contracts  of  afEreight- 
ment  on  hire.  Out  of  such  freight  or  hire,  the  shipowner 
has  to  pay  wages,  to  furnish  provisions,  to  defray  the 
expenses  of  the  voyage,  and  also  to  make  good  that  diminu- 
tion in  the  value  of  the  ship  and  her  apparel,  accruing  from 
hour  to  hour,  in   the  course   of   every  voyage,   which  is 
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familiarly  called  the  wear  and  tear  of  the  ship.  What 
remains  of  the  freight,  after  deducting  these  charges  and 
outgoings,  is  the  net  profit  on  the  voyage  arising  to  the 
shipowner  from  the  employment  of  his  capital  invested  in 
the  ship. 

On  the  principle  of  valuation  just  adverted  to  it  is  plain 
that  the  ship,  for  the  purposes  of  insurance,  ought  to  be 
estimated  at  her  value  after  deducting  the  wear  and  tear  of 
the  voyage :  for  that  is  what  the  ship  would  have  been 
worth  to  her  owner  on  arrival,  without  loss  or  damage  by  the 
perils  insured  against. 

So,  with  regard  to  freight,  the  estimation  of  its  value  for 
the  purposes  of  insurance  on  the  above  principle,  if  such 
a  thing  were  practicable  beforehand,  would  be  that  sum, 
and  no  more,  which  the  shipowner  might  calculate  upon 
receiving  on  the  safe  arrival  of  the  ship, — that  is  to  say, 
the  net  freight,  after  deducting  seamen's  wages  and  the 
other  expenses  of  earning  it ;  because,  in  case  the  ship  is  lost, 
that  is  all  the  shipowner  loses. 

And  again,  with  regard  to  goods,  in  order  to  put  the  mer- 
chant in  the  same  situation  as  though  no  loss  on  his  goods 
had  taken  place,  in  other  words,  to  procure  him  a  complete 
indemnity,  it  is  clear  that  the  value  of  the  goods  should 
be  estimated,  for  the  purposes  of  insurance,  at  the  price 
which  they  would  actually  have  produced,  had  they  arrived 
undamaged  at  their  port  of  destination,  together  with  the 
freight,  duty,  and  landing  charges  there  payable  upon  them. 

Such  Mr.  Benecke  very  ably  points  out  is  the  only  mode 
of  estimating  the  value  of  the  interest  at  risk,  by  which 
complete  and  absolute  indemnity  can  in  all  cases  be  provided 
for  the  assured.^ 

Yet  this,  be  the  reason  what  it  may^  is  not  the  principle  Pnwstioal 
of  valuation  which  has  been  generally  adopted  in  the  P""^P®' 
practice  of  our  own  or  any  other  country.    Parties  engaged 

*  Principles  of  Indemnity,  chaps,  i.,  ii.  pp.  1-70. 


298  VALUED  FOLICY.  [PART  I. 

in  the  bTisIness  of  marine  insurance  confine  themselves  to  an 
indemnity  of  a  more  limited  description ;  the  object  sought 
by  the  mode  of  insurance  generally  in  practice,  both  here 
and  elsewhere,  is  to  put  the  assured  not  in  the  position  he 
would  have  occupied  if  no  loss  had  been  sustained,  but  in 
the  position  which  he  actually  occupied  at  the  commencement 
of  the  risk. 

It  is  upon  this  basis  that  the  insurable  value  of  the 
.  interest  at  risk  is  invariably  calculated  in  all  open  policies 
efPected  in  this  country.  The  worth  of  the  thing  insured 
to  its  owner  at  the  outset  of  the  risk  with  the  expenses  of 
the  insurance  is,  in  all  open  policies,  its  estimated  value  for 
the  purposes  of  insurance. 

As  the  ship  in  the  course  of  every  voyage  is  more  or  less 
diminished  in  value  by  wear  and  tear  before  the  loss  takes 
place;  and  as  the  goods  would,  in  most  instances,  but  for 
the  loss,  have  realised  a  higher  sum  at  their  port  of  destina- 
tion than  at  their  port  of  loading;  it  is  very  obvious,  that 
by  this  mode  of  insurance,  the  assured  on  ship  and  on 
freight,  in  case  of  loss,  will,  in  all  probability,  receive  more 
than  an  indemnity,  and  the  assured  on  goods  less. 

Policies  for  the  purposes  of  this  chapter  may  be  con- 
sidered as  distinguished  into  two  classes,  valued  and  cpen. 
These  we  shall  discuss  in  their  order ;  and  first,  as  to  valued 
policies. 


Valued  policy.  The  statutory  form  and  usually  every  other  form  of  policy 
in  this  country  contains  the  following  clause: — "The  said 
ship,  &c.,  goods  and  merchandises,  &c.,  for  so  much  as  it 
concerns  the  assured,  between  the  assured  and  the  assurers 
in  this  policy,  axe  and  shall  be  valued  at ."^ 

What  it  is.  The  difference  between  an  open  and  valued  policy  in  point 

1  In  a  policy  on  freight  the  two  held,  that  this  was  not  a  yalaed 

words  **  as  under/'  were  added  to  this  policy ;  WUson  v.  Nelson,  5  B.  &  S. 

clause,  and  lower  down  in  the  margin  364  ;  33  L.  J.  (Q.  B.)  220. 
was  written  **  1800^.  on  freight,"— 
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of  form  is  solely  this, — that  in  a  valued  policy  this  blank  is 
filled  up  with  the  sum  at  which  the  parties  agree  to  fix  the 
amoxmt  of  the  insurable  interest, — in  an  open  policy  it  is 
left  in  blank. 

The  difference,  in  point  of  effect,  between  a  valued  and  an  Effeot  of 
open  policy  is,  that  under  an  open  policy,  in  case  of  loss,  the  ^ 
assured  must  prove  the  actual  value  of  the  subject  of  in- 
surance ;  under  a  valued  policy  he  need  never  do  so,  the 
valuation  in  the  policy  being  conclusive  between  the  parties, 
except  in  the  case  of  fraud.^  Yet  the  interest  may  be  so 
much  overvalued,  that  it  becomes  material  to  disclose  this 
fact  to  the  underwriter  at  the  time  of  effecting  the  policy, 
otherwise  the  concealment  will  vitiate  the  contract.' 

There  can  now  be  no  doubt  that  this  is  the  true  position.  Encmeous 
There  was  an  opinion  at  one  time  that,  although  the  valua- 
tion was  conclusive  in  case  of  total  loss,  yet  that  in  cases  of 
average  loss  it  was  not  so ;  as  the  policy  was  then  to  be 
opened.  By  this  was  meant  that  the  agreed  valuation  was 
to  be  set  aside  as  the  standard  and  basis  of  the  underwriter's 
liability,  and  the  actual  amount  of  the  interest  at  risk  proved, 
just  as  in  the  case  of  an  open  policy.  For  instance,  if  in  case 
of  an  average  loss  under  a  policy  on  goods,  the  damage  is 
ascertained  to  amount  to  one-fourth,  instead  of  claiming  a 
fourth  part  of  the  valuation  in  the  policy,  this  valuation  is  to 
be  disregarded,  and  the  insurable  value  of  the  goods,  i.  e.y 
their  prime  cost,  together  with  the  premiums  of  insurance, 
&c.,  must  be  proved  in  order  to  call  upon  the  imderwriters 
for  a  fourth  of  the  value  thus  proved. 

This  doctrine,  wholly  repugnant  to  the  true  construction 
of  the  clause  on  which  it  formed  a  gloss,  appears  to  have 
arisen  out  of  a  dictum  of  Lord  Mansfield,  in  the  case  of 

^  Barker  r.  Janson,  L.  B.,  3  0.  P.  Stevens    on   Ayerage,    179-183  ;    2 

303 ;  North  of  England,   &c.,  Ins.  Phillips,   Ins.  no.   1189  et  seq. ;  3 

Ass.  V.  Armstrong,  L.  K.,  6  Q.  B.  Kent's  Com.  274. 

244 ;  Lewis  v.  Buoker,  2  Burr.  1167  ;  '  lonides  r.  Pender,  L.  B.,  9  Q.  B. 

Shawe  v.  Felton,  2  East,  109 ;  Be-  631. 
necke,   Pr.    of   Indem.    152,    168; 
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Erasmus  f .  Banks,  where  he  is  reported  to  have  said,  ^'  an 
average  loss  opens  the  policy."^  The  phrase  is  unhappy, 
and  suggestive  of  error,  in  consequence  of  the  meaning 
attached  to  the  words  open  the  policy ;  but  as  it  has  ceased 
from  use,  and  with  it  the  error  which  was  suggested,  this 
notice  of  it  may  suffice. 
Object  of  "  The  object  of  a  valuation,"  says  Lord  EUenborough,  "  is 

valnatioii.  ,  ,         , 

to  fix  an  estimate  on  the  subject  insured,  and  to  supersede 
the  necessity  of  proving  the  actual  value,  by  specifying  a 
certain  sum  as  the  amount  of  that  value.  If  part  only  of 
the  subject  insured  be  lost,  the  assured  can  only  recover  in 
respect  of  that  loss  according  to  the  proportion  which  that 
bears  to  the  whole  sum  at  which  the  entire  subject  of 
insurance  was  estimated  in  the  policy."^  By  way  of  illus- 
tration, Lord  Mansfield  puts  the  following  example: — 
Suppose  sea-damaged  goods  valued  at  30/.  in  the  policy  to 
arrive  at  a  market  where,  had  they  arrived  sound,  they 
would  have  sold  for  50/. ;  but  arriving  damaged,  they  only 
sell  for  40/. — here  is  a  depreciation  of  10/.,  or  a  fifth  of  their 
sound  value — the  imderwriter  must  pay  a  fifth  of  the  value 
in  the  policy,  /.  <?.,  6/.' 

In  one  case,  in  which  sugars,  the  invoice  cost  of  which, 
together  with  the  charges,  was  1543/.  18«.  lOc?.,  were  valued 
in  the  policy  at  1500/.,  no  doubt  seemed  to  be  entertained 
that,  on  loss  of  half  the  sugars,  the  assured  was  entitled  to 
half  the  sum  at  which  the  sugar  was  valued.*  In  this  case 
the  prime  cost  was  greater  than  the  agreed  value;  but  in 
another  case,  where  it  was  less,  the  same  rule  was  adhered  to, 
and  the  assured,  on  an  average  loss,  was  held  entitled  to 
recover  from  each  separate  underwriter  a  sum  bearing  the 
same  proportion  to  his  subscription,  as  the  percentage  of  loss 


1  Cited  in  Shawe  v.  Felton,  2  East,  Barnes,  4  Gamp.  228. 

113.  '  Lewis  r.  Backer,  2  Burr.  1167, 

2  Forbes  v.  Aspinall,  13  East,  323,  1169. 

326,  327.    See  also  Usher  r.  Noble,  ^  Tunno  v.  Edwards,  12  East,  488. 
12  East,  639,  646 ;  and  Bousfield  v. 
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ultimately  sustained  by  the  goods  bore  to  the  whole  value  in 
the  policy.^ 

In  case  of  total  loss,  the  value  in  the  policy  has  always  Theyalaein 
been  held  as  the  conclusive  standard  of  indemnity*  between  always  oon- 
the  parties ;  and  it  clearly  is  so  in  all  oases,  whether  the  loss  ^"®^^®' 
be  total  or  only  partial.*    Nor  is  it  any  exception  to  this 
rule,  save  in  appearance,  that  where  a  ship,  insured  in  a 
valued  policy,  was  sold  under  an  Admiralty  decree  in  a 
collision  suit  for  less  than  the  amount  in  the  policy,  the 
assured  did  not  recover  more  than  she  sold  for,  on  this 
obviously  just  ground,  that  the  contract  in  the  running-down 
clause  was  to  bear  what  the  assured  should  be  liabk  to  pay  and 
should  pay? 

A  vessel  that  had  been  worth  8000/.,  was  so  much  injured 
at  sea  that  she  was  not  worth  repairing ;  this,  however,  being 
Tmknown  at  home,  she  was  insured,  while  in  that  condition, 
for  6000/.,  valued  at  8000/.,  and  after  the  policy  attached  she 
was  totally  destroyed  by  the  perils  insured  against ;  in  this 
case  the  valuation  was  held  binding,  and  the  policy  vcdid.® 

The  only  cases  which  form  an  exception  to  the  generality  Exception, 
of  this  rule,  are  cases  of  manifestly  fraudulent  valuation. 
"  An  exorbitant  valuation,"  says    BovUl,  0.  J.,  "  may  be 
evidence  of  fraud ;  but  when  the  transaction  is  bonA  fide^ 


^  Goldsmid  v.  Gilliee,  4  Taunt. 
803.  Here  the  invoice  price  of  the 
gfoods  was  2720/.,  the  agreed  value 

3ooo;. 

s  < '  For  the  purpose  of  the  contract 
of  insurance,  and  for  the  purpose  of 
aU  rights  arising  from  that  contract, 
whether  rights  of  indemnity  or  rights 
by  way  of  subrogation  or  substi- 
tution, it  may  weU  be  that  the 
valuation  in  a  valued  policy  is  con- 
dusive ;  but  whenever  it  is  sought 
to  set  up  an  estoppel  founded  upon 
the  valuation  for  any  purpose  going 
beyond  that,  the  law  does  not  justify 
such  a  use  of  it."  See  per  Selbome, 
L.  C,  Bumand  v.  Bodocanachi,  7 


App.  Gas.  333,  335. 

>  Shawe  v.  Felton,  2  East,  109. 

*  Irving  V.  Manning,  I  H.  of  Lds. 
Cases,  817 ;  d  0.  B.  391 ;  S.  C, 
(below)  1  C.  B.  168;  (in  error)  2 
C.  B.  784.  See  the  concurrent  testi- 
mony of  Stevens  on  Average,  179- 
183;  Benecke,  Pr.  of  Indem.  162- 
158;  2  FhiUips,  Ins.  no.  1189;  3 
Kent*s  Com.  274. 

^  Thompson  v.  Reynolds,  26  L.  J. 
(Q.  B.)  93 ;  7  E.  &  B.  172. 

'  Barker  v,  Janson,  L.  B.,  3  C.  P. 
303.  8.  P.  Lidgett  v.  Secretan,  L. 
B.,  6  C.  F.  616 ;  MarshaU  v,  Parker, 
2  Camp.  69. 
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the  valuation  agreed  upon  is  binding."^  So  Lord  Mansfield, 
after  stating  that  upon  valued  policies  ''  the  merchant  need 
only  prove  some  interest  to  take  it  out  of  the  19  Geo.  2, 
because  the  adverse  party  has  admitted  the  value,"  &o.| 
adds :  ''  If,  indeed,  it  should  come  out  in  proof,  that  a  man 
had  insured  2000/.,  and  had  interest  on  board  to  the  value  of 
a  cable  only,  there  never  has  been,  and,  I  believe,  never  will 
be,  a  determination  that,  by  such  an  evasion,  the  Act  of 
Parliament  may  be  defeated."^ 

Haighi^.  Accordingly,  where  clear  evidence  was  given  that  the 

goods  had  been  fraudulently  over-valued,  with  intent  to 
cheat  the  underwriters,  Sir  J.  Mansfield  would  not  allow  the 
assured  to  recover  even  for  the  value  actually  proved  to  be 
on  board ;  but  the  evidence  of  fraud  in  this  case  was  very 
conclusive ;  the  actual  value  on  board  was  only  1400/. ;  the 
valuation  in  the  policy  was  5000/. ;  the  invoices  were  proved 
to  be  fictitious,  and  the  bills  of  lading  to  have  been  inter- 
polated,  after  they  were  signed  by  the  oaptain ;  the  ship 
was  run  away  with,  and  carried  to  the  West  Indies  (having 
been  insured  for  Femambuco),  and  the  goods  there  disposed 
of  by  a  person  whom  the  assured  had  put  on  board  as  a 
supercargo.^ 

Ther38ult.  The  rule,  therefore,  is,  that  under  a  valued  policy  the 

assured  upon  traverse  of  interest  must  prove  that  he  had,  in 
fact,  some  insurable  interest  in  the  subject  insured ;  but  he 
need  never  prove  the  value  of  such  interest,  unless  the  cir- 
cumstances and  the  defence  raise  a  question  of  fraud.^  By 
fraud,  however,  or  by  excessive  over- valuation  material  to  be 
disclosed  but  in  fact  concealed,  the  contract  itself  is  vitiated ; 
and  in  either  case  nothing  at  all  can  be  recovered.^ 


^  Barker  9,  JaziBon,  L.  B.,  3  G.  P.  319. 

303.  «  Per  Sir  J.  MaasEeld,  in  Feise  9, 

^  Lewis  V.  Backer,  2  Burr.  1167,  Aguilar,  3  Taunt.  506. 

1171.    The  law  is  the  same  in  the  ^  Haigh  v,  De  la  Conr,  supra; 

United  States;  Miner  v,  Tagart,  3  lonides  v,  Pender,  L.  R.,  9  Q.  B. 

Binney,  305 ;  2  Phillips,  no.  1182.  631 ;  see  Rivaz  v,  Gernssi,  6  Q.  B. 

3  Haigh  V.  De  la  Gour,  3  Gamp.  D.  222. 
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In  fixing  the  valuation  of  goods  Lord  EUenborough  says,  Valuingr 
^^the  assured  maj  add  to  the  first  cost  the  premium  and  ^^bL. 
commission^  and,  if  he  sees  fit,  the  probable  profit ; "  ^  or,  as 
he  elsewhere  puts  it, ''  he  may  stipulate  that,  in  ease  of  loss, 
the  loss  shall  be  estimated  according  to  the  value  of  like 
goods  at  the  port  of  delivery."^  The  learned  judge  thus 
distinctly  admits  that  the  assured  may  value  his  goods  in 
the  policy  so  as  greatly  to  exceed  the  invoice  price,  in  order 
to  cover  the  expected  profit.  And,  indeed,  as  Mr.  Stevens 
remarks,  this  is  the  real  advantage  that  valued  policies  on 
goods  hold  out  to  the  merchant.^ 

Mr.  Benecke,  agreeably  to  the  principles  already  pointed  Mode  pro- 
out,  shows  how,  by  means  of  a  valued  policy,  the  merchant  STsSecke. 
may  cover,  not  only  the  profit  he  expects  to  make  on  his 
goods  at  the  port  of  delivery,  but  also,  in  case  of  their  arriving 
there  in  bulk  and  sea-damaged,  may  protect  himself  against 
the  lose  to  which  he  would  otherwise  be  exposed,  from 
having  to  pay  full  duty,  freight,  and  landing  charges.  Thus, 
supposing  the  sum  required  to  be  insured  on  the  goods 
themselves  (».  e.y  so  as  to  cover  their  prime  cost,  premiums  of 
insurance,  and  commission)  to  be  2000/. ;  freight  payable  on 
their  arrival,  200/. ;  expected  profit,  400/.;  duty  and  landing 
charges  at  the  port  of  delivery,  100/.  (the  full  duty  and 
freight  being  payable  on  damaged  goods  arriving  in  bulk) : 
then  2700/.  would  be  the  sum  required  to  be  insured  alto- 
gether. The  plan  recommended  by  Mr.  Benecke  is,  to  value 
at  2700/.  and  add  this  clause :— "Of  these  2700/.,  2000/.  are 
on  the  goods,  200/.  on  freight,  400/.  on  expected  profit,  100/. 
on  duty  and  landing  charges."* 

This  clause,  though  unobjectionable,  appears  unnecessary 
in  English  policies,  where,  according  to  the  liberal  practice 
that  prevails  in  the  busLness  of  insurance,  it  seems  very 

^  Forbes  v.  Aflpinall,  13  East,  323,  '  SteveoB  on  Ayerage,  179. 

327.  *  Benecke,  Pr.  of  Indem.,  pp.  24, 

>  Usher  r.  Noble,  12  East,  639,  29. 
647. 
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Elsewhere. 


unlikely  that  any  attempt  would  be  made  to  set  aside  a 
valuation  which  was  bond  fide^  and  only  intended  to  procure 
for  the  assured  a  complete  indemnity  in  case  of  loss. 
'  In  France  the  rule,  under  the  Code  de  Commerce^  (as 
formerly  under  the  Ordonnance  de  la  Marine^),  is,  that  the 
valuation  may  be  set  aside  in  case  of  fraud. 

The  French  jurists  have  distinguished  two  classes  of  fraud: 
fraud  in  fact  {dolus  re  ipsa),  and  fraud  in  intent  {dolus  mains) ; 
and  they  seem  to  think  that  any  considerable  and  palpable 
over-valuation  of  the  subject  insured,  as  where  goods  worth 
only  8000  francs  are  insured  for  10,000,  though  made  without 
any  actual,  intent  to  deceive  on  the  part  of  the  assured,  would 
yet  be  such  fraud  in  fact  as  to  entitle  the  underwriter  to  set 
aside  the  valuation ;  except,  indeed,  where  both  parties  have 
agreed  to  be  bound  by  it.'  Valin  thinks  that,  in  the  absence 
of  such  agreement,  an  over- valuation  to  the  extent  of  a  fourth, 
a  third,  or,  at  all  events,  a  half,  would  be  su£Scient  to  open  the 
policy;*  but  Emerigon,  and,  after  him,  Boulay-Paty,  con- 
siders that  it  is  better  to  leave  the  question  to  the  decision  of 
the  tribunal  before  which  the  particular  case  is  tried,  without 
attempting  to  fix  the  exact  amount  of  excess  that  shall  open 
the  policy.* 

Mr.  Benecke,  with  his  usual  laborious  comprehensiveness 
of  research,  has  examined  into  the  law  and  practice  of 
HoUand,  Hamburg,  Prussia,  Sweden,  Denmark,  Italy,  and 
Spain,  with  regard  to  the  effect  of  a  valuation  in  the  policy. 
The  general  result  appears  to  be,  that  the  valuation  is  con- 
clusive upon  the  parties  to  the  policy,  unless  it  is  excessive 
or  fraudulent.* 


'  Art.  357. 

^  lAy.  c.  t.  6,  art.  8. 

'  See  2  Valin,  p.  62,  Comment  on 
art.  8,  liy.  3,  t.  6 ;  Fothier,  des  Abb., 
no,  156, 167,  ed.  Estrangin,  pp.  242 — 
244;  1  Emerigon,  c.  ix.  s.  6,  pp.  277 — 
282 ;  2  Delvincourt,  de  Droit  Comm. 
345,  346.  Boulay-Paty,  Droit  Mari- 
time, vol.  iii.  398—401,  is  of  the 
same  opinion,  contrary  to  the  repre- 


sentation of  Mr.  Ch.  Kent,  Com. 
vol.  iii.  p.  273,  note. 

*  Valin,  loco  citato  supra. 

«  3  Boulay-Paty,  401. 

<  Benecke,  Pr.  of  Indem.  149—162. 
Mr.  Nolte,  in  his  valuable  edition, 
g^ves  the  references  to  all  the  more 
recent  ordinances — ^the  effect  being 
precisely  as  stated  in  the  text;  1 
Nolte's  Benecke,  849—855. 
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But  without  infringing  on  the  integrity  of  this  rule  as  to 
the  conolusiveness  of  a  valuation  expressed  in  the  instrumeni, 
there  are  two  questions  th^t  may  be  raised,  capable  6aoh  of 
affecting  the  amount  recoverable  on  a  valued  policy. 

The  first  of  these  questions  is  as  to  what  it  is  that  was 
valued.  For  instance,  if  something  has  formed  a  constituent 
in  the  estimate  of  value  in  which  the  assured  had  no  insurable 
interest — e.  g.,  if  freight,  paid  in  advance,  were  included  in 
the  valuation  expressed  in  a  policy  on  freight  effected  for  the 
shipowner, — it  is  clear  that  the  underwriter,  to  the  extent  of 
this  element  of  the  value,  would  not  be  liable ;  and  whether 
it  was  so  or  not,  ought  to  be  known  and  also  may  be  investi- 
gated without  infringing  on  the  absolute  nature  of  a  valued 
policy.^ 

The  second  of  these  questions  which  may  be  raised  under  whetber  the 
a  valued  policy  is,  whether  in  fact  the  whole  interest  valued  ^ter^t  haa^ 
has  been  at  risk.  ^>^  »*^  ™^' 

"The  valuation,"  says  Lord  Ellenborough,  "in  case  of 
goods,  looks  to  all  the  goods  intended  to  be  loaded ;  and  in 
case  of  freight,  it  looks  to  the  freight  upon  all  the  goods  the 
ship  is  intended  to  carry  on  the  voyage  insured  :  and  if,  by 
the  perils  insured  against  in  a  valued  poUoy  on  goods,  part 
only  of  the  goods  intended  to  be  covered  be  lost,  the 
valuation  must  be  opened,  and  the  assured  can  only  recover 
in  respect  of  that  part;  and  so,  if,  by  the  perils  insured 
against,  the  freight  of  part  only  of  the  goods  to  be  carried  be 
lost,  the  assured  can  only  recover,  in  respect  of  that  loss, 
according  to  the  proportion  which  that  part  bears  to  the 
whole  sum  at  which  the  entire  freight  was  estimated  in  the 
valuation."* 

Accordingly,  in  the  case  from  which  these  remarks  are  Forbes  i^. 
taken,  insurance  having  been  made  on  freight  "  at  and  from  ^^ 
Hayti  to  Liverpool,"  valued  at  6500/.,  and  it  appearing  that 

m 

1  Williams  v.  North  China  Ins.  Co.,  327.  See  the  j udgment  of  Blaokbum, 
1  0.  P.  Div.  767.  J.,  in  Tobin  v.  Harfoid,  33  L.  J., 

*  In  Forbes  v.  AspinaU,  13  East,      (C.  P.)  37. 

M.  X 
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Bickman  v, 
CarBtairs. 


Tobin  V, 
Harford. 


the  vessel  was  lost  off  the  coast  of  Hayti,  when  she  had 
only  taken  in  fifty-five  bales  of  cotton,  forming  but  a  small 
part  of  the  cargo  to  be  shipped  on  board,  on  which  the 
freight  was  valued,  the  Court  would  not  allow  the  assured  to 
recover  the  whole  amount  of  the  valuation,  but  only  such  a 
proportion  of  it  as  the  goods  actually  shipped  on  board  bore 
to  the  full  cargo  to  be  loaded  and  taken  into  account  in 
estimating  the  freight.^ 

In  the  case  of  a  policy  on  homeward  cargo,  it  appeared 
that  at  the  time  of  the  loss,  which  was  total,  only  a  portion 
of  the  homeward  cargo  was  on  board,'  but  not  of  a  value 
equal  to  the  valuation  in  the  policy,  although  enough  of  the 
outward  cargo  still  remained  on  board  to  make  up  that 
amount.  The  Court,  holding  that  the  outward  cargo  was  not 
covered  by  the  policy,  and  proceeding  on  the  principle  that 
the  underwriter  is  only  bound  by  the  valuation  when  the 
whole  of  the  intended  cargo  is  on  board,  were  of  opinion  that 
the  cargo  referred  to  in  the  valuation  must,  on  the  true 
construction  of  the  policy,  be  taken  to  be  a  full  homeward 
cargo,  and  that  the  assured  was  entitled  to  recover,  not  the 
whole  amount  of  the  insurance,  but  such  proportion  only  of 
it  as  the  value  of  the  homeward  cargo  on  board  at  the  time 
of  the  loss  bore  to  a  full  homeward  cargo.^ 

Under  a  time  policy  on  ship  valued  at  2000/.,  and  on  cargo 
valued  at  8000/.,  containing  all  the  clauses  proper  to  the 
barter  trade  on  the  coast  of  Africa,  outward  cargo  to  be  con- 
sidered homeward  interest  twenty-four  hours  after  arrival 
at  first  port  or  place  of  trade,  the  ship  reached  Eonsembo 
with  a  cargo  on  board  worth  6226/.,  of  which  part  was  there 
discharged  to  the  value  of  8952/.,  and  then  without  loading 
other  cargo,  after  being  more  than  twenty-four  hours  at 
Einsembo,   sailed   for  Congo  with   the   residue,   and  was 
lost  on  the  way.     The  assured  claimed  8000/.  in  respect  of 
the  "  cargo,'*  interpreting  that  word  in  the  policy  as  signi- 
fying any  goods  on  board  at  the  time  of  the  loss.     The 


1  Forbes   v.    Aspinall,    13   East, 
323. 


2  Biokmani;.  Carstaiis,  6B.  &  Ad. 
651. 
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Court,  however,  held  that  the  valuation  in  the  policy  was  of 
a  substantially  full  cargo,  and  that  the  plaintiff  could  only 
recover,  as  for  an  average  loss,  an  aliquot  part  of  that  sum, 
corresponding  to  the  proportion  which  the  goods  on  board 
bore  to  a  full  cargo.^ 

Under  a  policy  "  upon  chartered  freight,  valued  at  7000/.,  Denoon  v. 
at  and  from  Sydney  to  Calcutta  and  London,"  the  remainder  colwdal  Ass. 
of  the  voyage  was  abandoned  at  Calcutta  on  account  of  the  ^^' 
bankruptcy   of   the    charterers,  and   the   vessel   took   360 
coolies  and  part  cargo  of  rice  for  the  Mauritius.     Thereupon 
the  voyage  described  in  the  policy  was  altered  by  indorse- 
ment, and  it  was  further  indorsed  as  follows : — "  The  within 
interest  is  now  declared  to  be  on  freight  valued  at  2000/." 
The  subscription  of  1000/.  by  the  defendants  remained  un- 
altered.    When  near  the  Mauritius  the  vessel  was  wrecked ; 
there  was  a  total  loss  of  the  rice  and  of  the  freight  of  it; 
the  greater  part  of  the  coolies  were  saved,  and  their  passage- 
money,  but  some  were  lost,  and  with  them  their  passage- 
money.    The  question  was  what  under  this  policy  in  these 
circumstances  the  assured  was  entitled  to  recover. 

The  defendants  contended  that  the  word  freight  covered 
the  passage-money,  and,  consequently,  that  the  proportion 
would  be,  as  the  gross  sum  of  the  freight  and  passage-money 
originally  on  board  was  to  the  amount  underwritten  so  was 
the  gross  sum  of  the  freight  and  passage-money  lost  to  the 
sum  to  be  recovered.  It  was  held,  however,  that  in  the 
absence  of  any  usage  in  insurance  law  to  designate  passage- 
money  as  freight,  and  in  view  of  the  context  in  the  policy, 
providing  that "  the  insurance  aforesaid  shall  commence  upon 
the  freight  and  goods  or  merchandise  from  the  loading  of 
the  said  goods,"  &c.,  the  word  freight  in  the  policy  did  not 
cover  the  passage-money.  It  was  further  held,  that  inasmuch 
as  there  was  not  a  full  cargo  on  board  or  any  estimation  in 
the  policy  of  what  the  freight  of  a  full  cargo  would  have 

1  Tobinir.Harfoid,  32  L.  J.  (0.  P.)      13  C.  B.,  N.  8.  791 ;  17  C  B.,  N.  S. 
134  ;  (in  error)  34  L.  J.  (C.  P.)  37 ;      628. 
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been,  the  policy  must  be  dealt  with  as  an  open  policy,  and^ 
consequently,  that  the  assured  was  entitled  to  recover  in  the 
proportion  of  1000/.  to  2000/.,  or  one-half  of  the  whole 
freight  on  board,  not  exceeding  1000/.,  that  is,  one-half  of 
1412/.,  being  in  fact  706/.^ 
In  the  United      These  principles  have  received  abundant  illustration  in 

States 

the  Courts  of  the  United  States.  Thus,  where  seventy-four 
mules  were  insured,  valued  at  11,000  dollars,  and  only 
thirty-five  mules  were  actually  shipped,  the  assured,  in  case 
of  loss,  was  only  allowed  to  recover  thirty-five  74th  parts  of 
11,000  dollars.^ 

2nMoal  As  to  the  rule  thus  well  established,  there  is  yet  in  many 

applying  this  cases  a  difficulty  about  its  practical  application,  arising  out 
of  the  question,  "what  is  a  cargo,  sufficient  to  entitle  the 
jury  to  say,  that  that  has  been  shipped  to  which  the  valu- 
ation in  the  policy  refers  P  "  ' 
In  oaae  of  A  difficulty  was  also  at  one  time  felt  as  to  the  principle 

iLVPfi'ft.iyA  loss 

upon  which  the  amount  of  loss  should  be  adjusted,  but  the 
following  satisfactory  solution  of  it,  suggested  in  the  argu* 
ment  in  Bickman  v,  Carstairs,  has  since  been  accepted  and 
sanctioned  with  the  approval  of  the  Court  of  Common  Fleas 
and  of  Exchequer  Chamber.*  The  passage  is  this :— "  Even 
supposing  the  policy  to  be  opened,  the  valuation  will  not  be 
altogether  inoperative ;  for  it  will  prevent  any  dispute  as  to 
the  value  of  the  whole  contemplated  cargo.  Thus,  if  a  valued 
policy  on  sugar  be  opened,  on  the  ground  of  only  four-fifths 
of  the  intended  cargo  having  been  shipped  and  lost,  the 
underwriter  will  pay,  not  a  value  to  be  now  put  on  the  lost 
sugar,  but  four-fifths  of  the  sum  underwritten."  * 

I  Denoon  v.  Home  and  Colonial  and  see  the  judgment,  per  Blaokbum, 

Ase.  Co.,  L.  R.,  7  0.  P.  341*  J.,  in  Tobin  v.  Harford,  34  L.  J.  (0. 

*  Brook  V,  Loniaiana  Insurance  Co. ,  P. )  37. 

4  Martin's  New  Series,  640,  681 ;  2  *  Tobin  v.  Harford,  32  L.  J.  (C.  P.) 

Phillips,  no.  1196,  and  other  oases  134,  13&;   13  C.  B.,  N.  S.  791 ;  (in 

there  cited.  error)  34  L.  J.  (C.  P.)  37. 

>  Per  Parke,  J.,in  5  B.  &  Ad.  660 ;  «  5  B.  &  Ad.  662. 
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In  oajses  of  total  loss  under  valued  policies  on  ship,  the  ^  dfitermin- 

ingf  whether 

value  in  the  policy  is  never  employed  as  a  standard  of  there  be  a 
oompari8ou  with  the  estimated  expense  rendered  necessary  by  ^^^'^ 
the  perils  insured  against,  in  order  to  ascertain  whether  the 
case  is  one  of  constructive  total  loss.  The  sole  question,  e.  g. 
that  determines  whether  a  ship  is  so  damaged  as  to  entitle 
the^  assured  to  recover  as  for  a  total  loss,  upon  giving  due 
notice  of  abandonment,  is  not,  whether  the  cost  of  repairs  will 
exceed  the  value  in  the  policy,  but  whether  the  cost  of  repairs 
will  exceed  the  ship's  value  when  repaired.  "When  this 
test  has  been  applied,  and  the  nature  of  the  loss  thus  deter- 
mined, the  quantum  of  compensation  is  then  to  be  fixed.  In 
an  open  policy,  the  compensation  must  then  be  ascertained 
by  evidence.  In  a  valued  policy,  the  agreed  total  value  is 
conclusive;  each  party  has  conclusively  admitted  that  this 
fixed  sum  shall  be  that  which  the  assured  is  entitled  to 
recover  in  case  of  a  total  loss."  ^ 

As  a  general  rule,  the  valuation  is  conclusive  between  the  Valuation 

.  -  !•  1  conclusive 

parties  to  the  same  poucy  only.  between  the 

If  the  assured  has  protected  his  interest  in  the  subject  of  Su^^poUcy!^ 
insurance  on  the  same  risk  by  more  than  one  valued  poKcy, 
fixing  a  different  valuation  in  each  on  the  interest  insured, 
the  valuation  in  one  policy  sets  no  limit  to  the  sum  he  may 
recover  on  the  other.^  But  the  sum  recovered  on  the  one 
does  go  in  reduction  of  the  amount  recoverable  on  the  other.' 

One  consequence  of  this  in  connection  with  the  above  Bight  to 
general  rule  is,  that  the  whole  sum  recovered  under  aU  the  ^^h^  ^ 
policies  will  be  less  or  greater  according  as  recovery  is  had  in  o^^©  valued 
the  first  instance  under  policies  of  the  greater  or  the  lesser 
valuation.    Thus,  if  a  ship  be  valued  in  one  policy  at  8000/., 

1  Opinion  of  the  Judges  in  the  )Iann.  &  Gr.  593 ;  DC anning  v.  Irving, 

House  of  Lozda  in  Irving  t^.  Manning,  1  G.  B.  Bep.  168. 

6  C.  B.  422,  supporting  the  previous  ^  Bousfield  v.  Barnes,  4  Camp.  227. 

decisions  of  Cambridge  v.  Anderton,  '  Bruce  v.  Jones,  1  H.  &  0.  769 ; 

2  B.  &  C^.  691 ;  Allen  v.  Sugrue,  8  32  L.  J.  (Ex.)  132. 
B.  &  Gr.  561 ;  Young  r.  Turing,  2 
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and  6000/.  is  recovered  under  it,  and  valued  in  another  at 
4000/.,  which  is  the  last  to  he  put  in  suit,  nothing  is 
recoverahle  under  the  second.  As  hetween  assured  and 
underwriter  under  this  latter  policy,  4000/.  is  the  value  of 
the  ship  ;  hut  treating  the  sums  recovered  under  other 
policies  as  salvage,  it  appears  thereby  that  the  assured 
according  to  the  agreed  valuation  has  at  least  not  sustained 
a  loss.^  It  is  a  mere  corollary  to  this  that  where  the  valua- 
tion is  the  same  in  both  policies,  the  assured  is  bound  by  that 
sum,  and  cannot  recover  beyond  it.* 


Valued  poli- 
cies on  dif- 
ferent risks. 


Insurer's 
rights. 


If  the  valued  policies  though  upon  the  same  interest  were 
on  different  risks,  the  rule  above  considered  does  not  apply ; 
and  consequently  the  same  insurer  has  been  held  liable  for 
successive  losses  occurring  on  different  risks  to  the  full 
amount  recoverable  on  each  policy,  notwithstanding  that 
the  second  was  a  total  loss  occurring  before  a  partial  loss  on 
a  prior  risk  had  been  repaired.^ 

The  valuation  in  the  policy,  regarded  as  a  conclusive  con- 
tract between  the  parties,  may  have  the  effect  of  subrogating 
the  insurers  to  more  extensive  rights  than  are  intended,  to 
be  conveyed  to  them  by  the  assured  on  effecting  the  policy. 
A  vessel  that  was  insured  to  the  amount  of  6000/.,  and 
valued  in  the  policy  at  the  same  amount,  was  run  down  at 
sea  by  another  ship  and  totally  lost.  The  insurers  paid  the 
owners  the  full  sum  of  6000/.,  and  then  claimed  to  be  en- 
titled to  the  whole  of  the  money  recovered  in  the  Admiralty 
Court  against  the  surviving  vessel,  viz.,  5495/.  The  owners 
of  the  lost  ship,  however,  claimed  a  share  of  the  sum  re- 
covered, on  the  ground  that  their  vessel,  though  valued  in 
the  policy  at  6000/.,  was  really  worth  9000/.  But  it  was 
held,  that  the  owners  were  bound  by  the  valuation  in  the 
policy,  and  that  the  insurers  having  paid  them  in  full  upon 


1  Bruce  v,  Jonee,  1  H.  &  G.  769, 
oyemiling  Bousfield  v.  Barnes,  4 
Camp.  227. 

^  Irving  V.  Kichardson,  1  Mood.  & 


B.  163 ;   and  see  Morgan  v.  Price,  4 
Exch.  Rep.  615. 

^  lidgett  V.  Secretan,  L.  B.,  6 
C.P.  616. 
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the  footing  of  that  estimate,  were  subrogated  to  the  rights  of 
the  owners  against  the  wrongdoer.^  This  decision  has  sinoe 
been  doubted.  Lord  Blackburn  says  in  respect  of  it,  "I 
own  if  I  had  a  similar  case  to  decide,  sitting  in  the  Court 
of  Error,  I  should  pause  before  I  said  that  it  was  rightly 
decided." « 

The  presumption  is  that  the  valuation  in  the  policy  is.  The  yalua- 
not  the  whole  estimated  value  of  the  subject  of  insurance,  assured's 
but  merely  of  the  interest  of  the  assured  therein.    Hence,  "^^"*^*- 
where  insurance  was  made  on  goods  ''  valued  at  19,000/.," 
of  which  the  assured  owned  four-ninths,  it  was  contended 
that  the  valuation  was  intended  for  the  entire  property, 
and,  accordingly,  that  the  interest  of  the  assured  was  to 
be  taken  as  four-ninths  of  that  sum;  but  the  Court  said, 
<<We  must  take  it  that  the  value  insured  is  the  value  of 
the  assured's  interest.'' ' 


From  the  difficulty  of  proving  the  insurable  value  of  the  Valued  poll- 

«..  At  i*.  1*  1      oies  on  Bnip, 

ship  m  case  of  loss,  poucies  on  ship  are  more  commonly  and  on  ship 
valued.  The  value  is  usually  determined  in  this  country  *"^^^^^- 
by  estimating  the  ship's  worth  to  her  owner  at  the  outset 
of  the  risk,  including  stores,  outfit,  and  money  advanced 
for  seamen's  wages — the  whole  covered  with  premiums  and 
commissions.^  The  valuation  calculated  in  this  way  deter- 
mines the  amount  recoverable,  how  great  soever  may  have 
been  the  wear  and  tear  of  the  ship  and  consumption  of  her 
stores  and  provisions  at  the  time  of  loss,  and  notwithstanding 
the  loss  be  near  the  close  of  a  long  voyage.^ 

Besides,  it  is  usually  the  practice  in  this  country  to  value 
the  freight  by  a  separate  policy  at  its  gross  amount,  and  that 
amount  becomes  recoverable,  notwithstanding  the  expenses 

1  Norih  of  England  Iron  St.  Ship  So,  in  respect  of  freight,  Allison  r. 

Ins.  Assoo.  V.  Armstrong,  L.  B.,  6  Bristol  Marine  Ins.  Co.,  1  App.  Gas. 

Q.  B.  244.  209. 

'  Bnraand  v.  Bodocanachi,  7  App.  ^  Sterens  on  Average,  190. 

Gas.  333,  342.  >  shawe  v.  Felton,  2  East,  109. 

>  Feise  r.  Agnilar,  3  Taunt.  606. 


318*  VALUED  POLICY.  [PART  I.. 

that  would  have  been  neoessary  to  the  earning  of  it  have 
been  prevented  bj  the  loss.  By  means  of  two  such  policies 
it  is  clear  that  in  case  of  loss  the  shipowner  receives  far  more 
than  an  indemnity. 

For  example,  suppose  a  ship  chartered  for  a  four  months' 
voyage,  to  be  worth  to  her  owner,  in  the  port  of  loading, 
including  rigging,  &c.,  2000/.;  provisions,  80/.  more;  petty 
expenses  at  port  of  loading,  18/.  additional ;  seamen's  wages, 
paid  in  advance  to  the  extent  of  one-half,  75/.;  maldng 
altogether,  2173/. ;  add  a  premium  on  this  sum  at  3  per 
cent,  and  premium  on  premium,  viz.,  67/.  4$.,  and  the  sum. 
which  the  assured  would  be  entitled  to  receive  on  the  policy 
on  ship  in  case  of  a  total  loss  is  2240/.  48. 

So  much  for  the  policy  on  ship ;  but  now  as  to  the  freight. 
Suppose  the  gross  freight  for  the  whole  voyage,  without 
deducting  the  expenses  of  earning  it,  to  be  650/. ;  premium- 
at  3  per  cent.,  &c.,  20/.  2^.,  making  together  670/.  2«.,  which 
is  the  amount  recoverable  for  freight,  calculated  according  to 
the  principle  observed  in  this  country  in  respect  of  open 
policies.  Therefore  the  amount  recoverable  in  respect  of 
ship  and  freight  under  the  two  policies  is  2910/.  6s. 

In  order  to  show  how  much  this  exceeds  an  indemnity, 
let  us  see  what  the  shipowner  would  net  in  case  the  ship 
arrived  and  full  freight  was  earned.  Taking  the  wear  and 
tear  of  the  ship  for  the  four  months'  voyage,  at  the  moderate 
sum  of  100/.,  the  ship  would  be  worth  to  her  owner  on 
arrival  (2000/.  - 100/.)  1900/. 

Then  as  to  freight,  taking  the  expenses  at  the  port  of 
destination  to  be  25/.,  and  the  seamen's  wages  for  the  lajst 
two  months  to  be  75/.,  these  two  items  payable  out  of  the 
gross  freight  of  650/.  would  reduce  the  net  amount  of  freight 
to  550/.  The  sum,  therefore,  that  the  shipowner  would  net 
by  the  ship's  safe  arrival  earning  freight  would  be,  for  the 
ship,  1900/. ;  for  the  freight,  550/. ;  making  the  total  net  value 
of  the  ship  and  freight  to  the  owner  on  safe  arrival,  2450/. 
But  in  case  of  total  loss  he  would  receive  2910/.  6«.,  t. /?., 
he  would  be  a  gainer  by  the  total  loss  of  his  ship  and  freight 
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to  the  extent  of  460/.  6«.,^ — **  a  great  induoement  indeed  to. 

many,''  as  Mr.  Beneoke  exolaims,  *^  to  convert  a  partial  into 
atotalloBs!"* 

In  the  United  States  the  practice  not  unfrequently  prevails  In  the  Uniied 
of  valuing  freight  for  the  purposes  of  insurance  at  two-thirds 
of  the  gross  amount,  calculating  this  as  about  the  sum  which 
the  shipowner  on  the  average  receives  as  net  freight.'  But 
freight,  as  well  as  other  subjects,  may  be  valued  even  above 
its  gross  amount :  and  in  one  case  in  the  United  States  the 
Court  are  reported  to  have  said,  **  The  parties  agree  that  the 
freight  shall  be  valued  at  a  sum  which  eventuallj  proves  to 
be  three  times  the  value  of  the  carriage  of  the  goods :  but 
we  do  not  perceive  that  the  estimate  was  made  unfairly;" 
and  it  was  adjudged  that  the  underwriters  should  pay  a  loss 
according  to  the  valuation.^ 

The  following  question  has  arisen,  and  been  a  good  deal  Where  the 
discussed  in  the  Courts  of  the  United  States : — Suppose  a  made  np  of 
policy  to  be  on  time,  or  on  a  voyage  having  intermediate  gtagee,  and 
staffes,  at  each  of  which  freight  is  earned  and  becomes  due,  ^®"  ^f  **** 
independently  of  the  circumstance  of  the  vessel's  arriving  at 
subsequent  stages, — and  that  there  is  but  one  valuation  ia 
the  policy, — is  this  valuation  to  be  applied  to  the  aggregate 
amount  of   all   the   freights,  or  to   the  amount  of  each 
severally  ? 

Mr.  Phillips,  after  a  learned  examination  of  the  authorities, 
states  the  result  to  be  '^  in  favour  of  such  valuation  being 
applied  to  the  freight  successively  pending  on  the  separate 
passages,  and  not   to   the  aggregate   freight   for   aU.  the 


>  A  seaman's  wages,  in  case  of 
wreck  or  loss  of  ship,  are  now  payable 
for  the  faU  time  of  service  prior 
thereto,  unless  barred  hj  proof  that 
he  has  not  exerted  himself  to  the 
utmost  to  save  ship,  Sec:  17  &  18 
Vict.  c.  104,  88.  183,  185:  the  differ- 
ence, therefore,  would  be  ]ess  or  more 
than  the  estimate  in  the  text,  accord- 
ing as  the  loss  happens  before  or 
after  the  middle  point  of  the  voyage, 


the  point  necessarily  assumed  in  the 
present  state  of  the  law  for  the  pur- 
pose of  the  above  estimate. 

'  Principles  of  Indem.,  c.  ii.,  "As 
to  Insurances  on  Ships,*'  from  which 
the  whole  of  the  above  calculations 
are  taken. 

>  2  Phillips,  no.  1204. 

*  Coolidge  r.  Gloucester  Marine 
Ins.  Co.,  15  Mass.  Rep.  341,  cited  2 
PhiUips,  no.  1267. 
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passages.^  He  ooncludes  that  the  doctrine  appUoable  to 
the  subject  is,  that  **  a  valuation  of  freight  in  a  time  policy, 
or  one  for  successive  passages,  is  presumed  to  be  of  that 
successively  pending ; "  but  this  presumption,  he  thinks,  may 
be  rebutted,  by  showing  that  the  valuation  is  applicable  to 
the  aggregate  amount  of  the  successive  freights.^ 

If  there  is  any  provision  in  the  charter-party  suspending 
the  earning  of  freight  till  the  completion  of  the  homeward 
passage  (as  was  frequently  the  case  with  ships  chartered  for 
the  voyage  out  and  home  in  the  East  India  Company's  trade), 
and  the  freight  for  the  whole  voyage  be  valued  at  a  gross 
sum,  it  seems  that  the  whole  sum  valued  may  be  recovered 
whether  the  loss  take  place  on  the  passage  out  or  home.^ 

Valued  poll-        Valued  policies  on  goods  are  stated  by  Mr.  Stevens  to  have 

cies  on  goods.       ••j-i**  i*i  j  iii«i 

originated  m  msurances  on  colonial  produce,  of  which,  as  no 
invoice  could  be  had  (no  purchase  having  been  made),  a 
valuation  was  necessarily  adopted  such  as  would  indemnify 
the  planter  in  case  of  loss.  The  practice  being  found  very 
convenient,  on  account  of  its  enabling  the  merchant  to  include 
in  the  valuation  a  fair  mercantile  profit  on  his  goods,  which 
he  could  not  do  by  an  open  policy,  was  extended  to  classes 
of  goods  as  to  which  the  original  reasons  for  its  adoption  did 
not  exist. 
Specific  A  cargo  of  different  kinds  of  produce,  as  sugars,  coffees, 

valuations,  tobacco,  &c.,  is  more  usually  and,  for  adjustment,  more  con- 
veniently valued  as  to  each  kind  of  produce  separately ;  as 
"  on  sugars  valued  at  500/.,  on  coffee  valued  at,"  &c.,  or  "  on 
100  hogsheads  of  sugar  valued  at,"  &c.  Sometimes  the 
valuation  is  at  so  much  per  hogshead,  tierce,  barrel,  bale,  cwt., 
lb.,  &c.  This  is  followed  in  most  instances  with  appropriate 
clauses,  'Uo  pay  average  on  each  species,  as  if  separate 
interests,  separately  insured,"  or  "  to  pay  average  on  each  10, 
15,  20  hogsheads,  &c.,  succeeding  numbers,  as  if  separately 

1  2  Phillips,  Ins.  no.  120S.  &  Ad.  478,  pott,  p.  324. 

>  See  an  analogous  application  of  ^  Williams  v,  London  Ass.  Co.,  1 

principle  in  Growlej  r.  Cohen,  3  B.      H.  &  Sel.  818. 
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insured."^  We  shall  see  hereafter  that  the  purpose  of  these 
specific  insuranoes  is  in  case  of  a  partial  loss  to  enable  the 
assured  to  recover  notwithstanding  the  memorandum  clauses, 
and  that  the  single  word  "  effects," ^  or  " goods,"'  describing 
the  subjects  of  insurance,  does  not  prevent  the  policy  being 
construed  distributivelj,  when  such  word  is  descriptive  of 
various  kinds  of  goods  or  articles.^  It  is  quite  otherwise  if 
such  word  be  descriptive  of  a  homogeneous  cargo  only,  such 
as  linseed  ^  or  rice,^  notwithstanding  it  is  packed  in  separate 
bags  or  packages;  and  the  effect  of  such  a  policy  is  not 
altered  by  indorsement  afterwards  of  a  declaration  of  the 
ship,  and  of  the  packages  and  their  separate  value.^ 

When  goods  are  valued  at  so  much  per  lb.,  this  must  be 
understood  of  the  lb.  of  the  place  where  the  policy  is  made.® 

When  the  assured  expects  goods  from  abroad,  but  does  not  Goods  <<to  be 
know  the  kind  or  the  amount,  he  generally  procures  the  dedared^d 
policy  to  be  effected  "  on  goods  to  be  thereafter  declared  and  ▼•l^^>" 
valued." 

Although  such  declaration  before  loss  is  not  a  condition  and  are  not 
precedent  to  the  right  of  the  assured  to  recover,  yet  if  the 
value  be  not  declared  till  after  the  loss,  the  policy  will  be 
regarded  as  an  open  policy.^ 

Under  a  policy  in  this  form,  a  clerk  of  the  assured  wrote 
out  and  signed  a  declaration  of  interest  and  value  on  a  sepa- 
rate piece  of  paper,  which  he  wafered  to  the  policy,  but  it 
did  not  appear  that  this  had  been  shown  to  the  underwriter 
before  the  loss  wa.s  known,  and  Lord  Ellenborough  held  there 
was  no  declaration,  and  consequently  that  it  was  an  open 
policy.'® 


Talued. 


^  Sterens  on  Arerag^,  186,  224, 
225;  Benecke,Fr.of  Indem.  168,  159. 

>  Duff  V.  Mackenzie,  3  C.  B.,  N.  S. 
16;  26  L.  J.  (C.  P)  313. 

3  Wilkinson  f^.  Hjde,  3  0.  B.,  N.  S. 
80;  27  L.J.  (C.  P.)  116. 

*  Gator  V.  Qreat  Western  Ins.  Co. 
of  New  York,  L.  R.,  8  0.  P.  552. 

«  Balli  r.  Janson,  6  £.  &  B.  482 ; 
25  L.  J.  (Q.  B.)  300. 


•  EntwisUe  r.  EUis,  2  H.  &  K. 
649  ;  27  L.  J.  (Ex.)  105. 

'  Ibid. 

"  Sterens  on  Average,  186;  2  Phil- 
lips, no.  1199. 

*  Granfard  r.  Hunter,  8  T.  B.  13, 
Ion. 

^^  Harman  v,  Kingston,  3  Gamp. 
160 ;  per  Mellor,  J.,  **  It  may  be  im- 
portant that  both  parties  should  know 
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Applied  to 
the  proceeds 
or  retiimB  of 
the  oatward 
cargo. 


Preminm. 


In  the  same  ease  Lord  EUenborough  doubted  at  first 
whether  a  declaration  of  interest  before  loss  were  not  a 
condition  precedent  to  the  policy  attaching ;  he  however 
ultimately  held  that  it  was  not, — that  the  policy  attached 
notwithstanding,  and  that  the  claimant's  right  to  recover 
depended  on  his  proof  of  interest.  This  doctrine  has  since 
been  followed  as  law  by  the  Court  of  Queen's  Bench.^  As 
we  have  seen  elsewhere,  a  mistake  made  in  declaring  may  be 
corrected  without  the  assent  of  the  underwriters  if  made 
without  fraud  and  without  prejudice  to  their  interest.^ 

Questions  have  arisen  in  the  United  States  whether  a 
valuation  in  a  policy  on  goods  for  the  voyage  out  and  home 
applies  to  the  proceeds  or  returns  purchased  by  the  sale  of 
the  outward  cargo.  This  is  a  question  of  intention,  and 
consequently  to  be  determined  upon  a  construction  of  the 
instrument  in  view  of  the  circumstances  of  the  case.  "  In 
the  absence  of  any  collateral  considerations,"  says  Mr. 
Phillips,  "I  conclude  the  preferable  doctrine  to  be,  that 
a  valuation  of  the  outward  cargo  in  a  policy  for  the 
round  voyage  is  to  be  presumed  to  be  a  valuation  of 
its  whole  proceeds  for  the  return  voyage  or  for  subsequent 
passages."  3 

G-enerally  speaking,  a  valuation  at  a  round  sum  is  taken 
to  include  the  premium,  and  this  whether  the  valuation  be 
on  the  subject  in  gross,  or  by  the  weight,  measure,  or  piece, 
except  where  the  contrary  appears  from  the  language  of  the 
policy,  or  from  the  scale  of  the  valuation.* 


aa  to  yalue ;  but  the  risk  is  quite  a 
different  question:*'  Gockbum,  C.  J., 
*^  There  must  be  an  agreement  as  to 
valuation;"  Gledstanes  v.  Hoyal 
Exch.  Ass.  Co.,  34  L.  J.  (Q.  B.)  30, 
84. 

^  Gledstanes  v.  Boy.  Exch.  Ass. 
Co.,  34  L.  J.  (Q.  B.)  30. 

^  Kobinson  v,  Touray,  3  Camp. 
158. 

3  See  McKim  v.  Phcenix  Ins.  Co., 
2  Washington  Ciro.  Court  Bep.  89 ; 


Haven  v,  Ghray,  12  Massachusetts 
Bep.  71 ;  Whitney  v.  American  Ins. 
Co.,  3  Cowen,  210,  and  712;  2 
PhilUps,  nos.  1197,  U98. 

^  This  is  thereceived  doctrine  in  the 
United  States;  2  Phillips,  no.  1201. 
The  learned  author  dtcs  Mayo  v, 
Maine  Fire  and  Marine  Ins.  Co.,  12 
Mass.  B.  259,  where  the  Court  con- 
cluded, from  the  scale  of  valuation 
merely,  that  the  premium  was  not  in- 
tended by  the  assured  to  be  included. 
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Where  goods  are  expected  from  abroad,  and  no  value  is  put  Stipulated 
upon  them  in  the  policy,  but  it  is  stipulated  that  the  coin  of  change  does 
the  foreign  port  of  loading  at  which  they  are  invoiced  shall  y^J^^^c 
be  reduced  into  our  own  money,  at  so  many  shillings  the 
dollar,  livre,  rupee,  &o. ;  this,  it  seems,  ought  not  to  be  taken 
as  a  valued,  but  as  an  open  policy ;  for  it  contains  no  fixed 
valuation  of  the  goods,  but  only  an  ascertainment  of  the 
value  in  our  money  of  the  foreign  currency  in  which  their 
invoice  value  is  expressed.    Accordingly,  it  has  been  held  in 
America,  that  the  invoice  value,  thus  calculated,  must  have 
the  premium  added  to  it,  in  order  to  ascertain  the  insurable 
value,  just  as  in  an  open  policy.^ 

If  a  cargo  of  various  kinds  of  produce  is  not  valued  in  One  groas 
parts  according  to  the  kind,  but  in  the  lump  at  one  gross  yaneties  of 
sum,  this,  although  unusual  and  objectionable,  will  not,  as  it  *^^°' 
seems,  in  case  of  partial  loss,  be  set  aside,  imless  it  be 
impossible  to  ascertain,  by  the  invoice  or  otherwise,  in  what 
way  the  valuation  was  intended  to  be  apportioned  on  different 
parts  of  the  cargo.^    The  proportional  prime  cost   of  the 
different  kinds  of  goods  having  been  ascertained  by  the 
invoice,  the  valuation  should  be  applied  to  each  kind  in  the 
same  proportion;  and  the  percentage  of  damage  sustained 
by  any  one  kind  of  goods  be  applied  to  this  proportion  of  the 
value,  in  order  to  ascertain  the  amount  due  thereon  from  the 
underwriter.^ 


An  open  policy  is  one  in  which  there  is  no  valuation  of  Of  open 
the  interest  at  risk,  but  the  interest  remains  to  be  estimated  ^^^^' 


'  Ogden  r.  Columbian  Ins.  Co.,  10 
Johns.  B.  273;  and  see  Mayo  r. 
Maine  Eize  &  Mar.  Ins.  Co.,  12  Mass. 
B.  259,  dted  2  FhiUips,  Ins.  no.  1201. 
Mr.  Beneoke  thinks  otherwise,  Pr.  of 
Indem.  169 ;  but  the  rule  in  the  text 
seems  preferable. 

'  Stevens  on  Average,  185,  186. 
In  one  case  in  the  United  States  the 
Judges  were  equally  divided  in  opinion 


whether  a  valuation  in  the  lump  on 
ship,  cargo,  and  freight  in  one  policy, 
without  specifying  how  much  on 
each,  was  not  void  for  uncertainty ; 
Stocker  v.  Harris,  3  Mass.  B.  409;  2 
FhilUps,  no.  1203. 

'  See  a  similar  rule  followed  in 
applying  specific  rates  of  freight  to 
other  cargo  than  the  articles  specified ; 
Warren  r.  Peabody,  8  C.  B.  800. 
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aooording  to  a  oeitain  rule  upon  the  evidence  of  facts  in  each 
case. 

Estimation  of  As  we  have  already  seen,  the  value  of  the  insurable 
interest  under  open  policies  is  taken  to  be  the  amount  which 
measures  its  worth  to  the  assured  at  the  commencement  of 
the  risky  plus  the  expense  of  the  insurance.  The  indemnity 
contemplated  by  this  mode  of  estimation,  puts  the  assured 
as  nearly  as  possible  in  the  same  position  as  he  was  in 
at  the  outset  of  the  adventure,  before  effecting  the  in- 
surance ;  taking  no  account,  however,  of  the  profit  he  missed 
making  or  of  the  wear  and  tear  which  his  property  actually 
sustained. 

If  the  expense  therefore  of  effecting  the  insurance,  and  the 
premium  paid  upon  it,  and  the  premium  upon  the  premiums 
down  to  the  total  extinction  of  the  risk,  did  not  enter  into 
the  calculation,  the  indemnity  would  not  be  real  and 
complete. 

For  example,  suppose  goods,  the  invoice  price  of  which, 
together  with  shipping  charges,  amounts  to  1000/.,  to  be 
insured  at  5  per  cent. ;  it  is  plain  that  the  merchant,  by 
insuring  1050/.,  is  not  fully  covered ;  for  the  premium  for 
insuring  1050/.  at  5  per  cent,  will  be  52/.  10^.,  and  the  whole 
sum  at  risk  would  thus  be  1052/.  10^.,  while  aU  that  could  be 
recovered,  in  case  of  a  total  loss  upon  the  above  supposition, 
would  be  1050/. ;  it  is  plain,  therefore,  that  the  assured,  who 
wishes  to  be  completely  protected  from  loss,  must  go  further, 
and  insure  the  premium  of  the  premiums,  down  to  the 
extinction  of  the  risk. 

Practical  The  simplest  practical  rule  for  ascertaining  the  sum  neces- 

sary  for  this  purpose  is  as  foUows: — the  premium  being 
contained  in  the  sum  which  the  underwriter  pays,  the  assured 
for  his  indemnification  can  only  receive  that  sum,  deducting 
the  premium ;  hence,  every  100/.  meant  to  be  insured,  must 
be  so  insured  minus  the  premium.  As  this  residue  is  to  100/. 
so  is  the  amount  of  interest  intended  to  be  insured  to  the  sum 
required  to  be  insured  in  order  fully  to  protect  it.  Thus, 
suppose  the  amount  of  interest  to  be  insured  (no  matter 
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whether  in  ship,  freight,  or  goods,  for  the  rule  now  under 
consideration  extends  to  all  alike)  to  be  1000/.,  and  the 
premium  to  be  5/.  58.  per  cent.  Then  100/.  minus  5/.  5s.  is 
equal  to  94/.  15s. ;  and  as  94/.  15fi.  is  to  100/.  so  will  1000/. 
be  to  the  sum  required  to  be  insured,  in  order  completely  to 
cover  the  interest  at  risk,  or  about  1055/.^ 

Besides  the  premium  and  premiums  of  premium,  it  is 
requisite  to  cover  the  expenses  of  the  policy ;  t.  e.,  the  stamp 
duty,  and  the  broker's  commission,  if  effected  by  a  broker. 
We  have  therefore,  as  before,  on  100/.,  premium  6/.  5«.,  stamp 
duty,  say  6d.  (in  case  of  a  poUcy  for  twelve  months),  and  the 
broker's  commission  ^  per  cent. ;  t.  e.,  51.  15s.  6d.  is  to  be 
deducted  from  the  100/.,  and  the  proportion  is,  as  94/.  4^.  6d.  * 
:  100/.  : :  1000/.  to  the  sum  required  to  be  insured,  that  is, 
1062/. 

In  some  cases  it  is  stipulated  in  the  policy  that  the  charges 
of  recovery  in  case  of  loss  shall  also  be  covered  by  the  policy. 
These  charges,  when  the  poUoy  is  effected  by  a  mercantile 
agent  in  this  country  for  a  foreign  correspondent,  through  the 
medium  of  a  broker,  are  i  per  cent,  brokerage,  and  2  per 
cent,  agent's  commission,  making  a  sum  of  21.  lOs.  to  be 
deducted  from  every  100/.  proposed  to  be  insured,  when  it 
is  desired  to  find  a  sum  that  will  cover  the  charges  as  well  as 
the  subject  of  insurance.  It  makes  no  difference  if  there  be 
a  stipulation  for  a  return  of  premium  on  a  certain  contin- 
gency, as  for  convoy  or  safe  arrival,  the  whole  premium  is, 
nevertheless,  to  be  added  in  estimating  the  amount  of  the 
interest. 

Formerly  underwriters  in  this  country  generally  reserved 
an  abatement  of  one  or  two  per  cent,  on  payment  of  all  losses; 
but  as  the  only  practical  effect  of  this  was  to  make  the 
assured,  who  wished  completely  to  cover  his  interests  by  the 
policy,  add  the  same  percentage  to  the  nominal  rate  of 
premium,  this  provision  became  useless,  and  does  not  occur  in 
the  common  printed  forms  of  policy  in  this  country. 

^  Stevens  on  Averftge^  193  ;  Benecke,  Fr.  of  Indem.  119,  120. 
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Adjosiment  In  oase  of  total  loss^  the  assured  under  an  open  policy  is 
partial  loes.  entitled  to  recover  up  to  the  full  extent  of  the  value  thus 
calculated,  supposing  the  sum  insured  to  amount  to  so  much. 
In  cases  of  partial  loss  the  percentage  of  dameige  done  to  the 
subject  insured  being  first  ascertained,  the  assured  is  entitled 
to  recover  the  same  percentage  of  the  insurable  value  calcu- 
lated as  above. 

Of  course  the  underwriter  is  only  liable  in  respect  of  the 
particular  sum  insured  by  himself,  to  pay  the  whole  or  a 
proportion,  as  the  case  may  be.  Thus,  if  an  nnderwriter  has 
insured  200/.  on  an  open  policy  on  goods,  the  estimated 
*  insurable  value  of  which  is  1000/.,  and  the  ascertcuned 
amount  of  sea  damage  10/.  per  cent,  on  what  they  would 
have  fetched  at  the  port  of  delivery  had  they  arrived  there 
sound,  the  underwriter  pays  as  his  share  of  the  indemnifi- 
cation 10/.  per  cent,  on  the  sum  he  has  insured,  i.e.j  20/. 
In  the  same  way,  in  case  of  total  loss,  he  would  have  paid 
200/.  If  the  aggregate  of  the  sums  insured  equals  the  whole 
amount  of  insurable  value,  the  assured  receives  10/.  per 
cent,  on  1000/.,  t.^.,  100/. ;  if  it  is  less  than  this,  he  is  his 
own  insurer  for  the  part  uncovered  by  the  policy ;  if  more,  it 
is  an  over-insurance. 

Proof  of  inte-  The  mode  of  proving  the  amount  of  insurable  interest 
under  an  open  policy  in  case  of  loss  is ; — for  the  goods,  by 
the  production  of  the  invoice,  bill  of  lading,  policy,  &c. ; — for 
the  ship,  by  the  production  of  reports  and  estimates  of 
surveyors,  bill  of  sale,  &c, ; — for  the  freight,  by  the  produc- 
tion of  the  freight  manifest,  &c. 

InsaraUe  ^  With  regard  to  the  ship,  her  insurable  value  in  an  open 
^'  policy  is  what  she  is  worth  to  her  owner  at  the  port  where 
the  voyage  commences,  including  stores,  provisions,  outfit, 
and  money  advanced  for  seamen's  wages,  the  whole  covered 
with  the  premium  of  insurance  and  premixmi  on  premium, 
together  with  the  stamp  duty  and  commission  for  effecting 
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the  policj,  adding,  if  required  and  stipulated  for,  the  oharges 
of  recovery  in  case  of  loss.^ 

The  insurable  value  of  freight,  in  open  policies,  is  the  sum  Inaiirable 

'VEUiUfi  OX 

payable  to  the  shipowner  for  freight,  together  with  the  freight, 
premiums  of  insurance  and  commissions,  without  deducting 
the  expenses  of  earning  the  freight ; — i,e.,  the  gross  and  not 
the  net  freight,  plus  premiums    and   commissions,  is  the 
insurable  value.^ 


With  regard  to  goods,  the  long-established  rule  in  this  Insurabla 
country  is,  that  their  value  for  the  purposes  of  insurance,  goods, 
when  not  fixed  by  the  policy,  is  the  amount  of  the  prime 
cost,  together  with  the  charges  of  shipping  them  on  board, 
stamp  duty,  and  broker's  commission  for  effecting  the  policy, 
the  whole  covered  with  the  premium,  and  insurance  on  the 
premium.* 

In  stating  that  the  prime  cost  of  the  goods  is  to  be  taken 
as  the  basis  of  their  insurable  value,  we  give  the  rule  as  it 
is  universally  acted  upon  in  this  country.  The  prime  cost 
is  generally  evidenced  by  the  invoice  price,  but  is  not  con- 
clusively fixed  by  it.*  In  the  United  States  it  has  been  laid 
down  on  several  occasions,  that  the  market  price  of  the 
goods  at  the  commencement  of  the  risk,  is  the  true  basis  of 
cal(?tilation,  and  that  the  prime  cost  or  invoice  price  furnishes 
no  satisfactory  rule  of  indemnity  in  any  case  where  it 
exceeds,  or  is  less  than  the  market  value.  "  Suppose,"  says 
Washington,  J.,  "the  property  to  be  destroyed  within  an 
hour  after  the  risk  has  commenced,  what  is  it  the  owner 


^  Stevens  on  Average,  190. 

^  See  per  Lord  EUenborough, 
Forbes  v.  Aspinall,  13  East,  323, 
326  ;  Palmer  v,  Bladkbum,  1  Bing. 
61 ;  Stevens  on  Average,  192.  The 
same  role  appears  most  generally  to 
obtain  in  the  United  States ;  though 
in  some  of  the  States  the  insurable 
value  of  freight  is  taken  to  be  two- 

M. 


thirds  of  its  gross  amount;  see  2 
Phillips,  no.  1238,  note. 

3  Usher  v.  Noble,  12  East,  646 ; 
Tuite  V.  Kojal  Exch.  Co.,  1  Park, 
Ins.  224,  225,  8th  ed. ;  Stevens  on 
Average,  178  et  seq. ;  Benecke,  Pr. 
of  Indem.  1^14;  Phillips,  vol.  ii. 
c.  14,  s.  2. 

*  2  PhilUps,  no.  1229. 

Y 
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InToioer  price 
in  foreign 
money. 


loses?  Precisely  as  much  as  it  is  worth,  or  would  have 
commanded  in  the  market  at  the  time  and  place  of  ship- 
ment. If  the  property  cost  him  less  than  it  was  worth 
when  shipped  he  loses  (in  case  of  total  loss)  as  well  the  first 
cost  as  the  increased  value  for  which  he  is  entitled  to  claim 
indemnity  from  the  insurer."*  In  theory  this  is  unques- 
tionably true,  but  as  a  practical  rule,  the  prime  cost,  as 
evidenced  by  the  invoice  price,  is  by  f 6ir  the  most  convenient 
standard.^ 

When  the  invoice  price  of  goods  shipped  from  a  foreign 
port  where  there  is  no  current  rate  of  exchange  is  expressed 
in  the  currency  of  the  foreign  country  to  which  such  port 
belongs,  the  true  mode  of  ascertaining  the  insurable  value 
is  to  estimate  what  would  be  the  worth  of  the  foreign  money 
in  which  the  invoice  price  is  expressed,  supposing  that  it 
had  been  shipped  in  specie,  instead  of  the  goods,  to  the  port 
of  destination :  i.  e,y  the  invoice  value  of  the  goods  is  to  be 
ascertained  by  calculating  what  the  foreign  coin  in  which  it 
is  expressed  would  be  worth  to  the  consignee  of  the  goods, 
after  paying  the  premium  of  its  insurance,  the  freight  and 
other  expense  of  its  transportation.^  On  the  other  hand,  if 
there  is  a  current  rate  of  exchange  at  the  foreign  port  of 
loading,  the  most  equitable  measure  of  the  insurable  value 
of  the  goods  appears  to  be  the  invoice  price  taken  at  the 
rate  of  the  exchange  there  at  the  commencement  of  the  risk.*^ 

Lord  Kenyon,  however,  acted  upon  a  different  irule  in  the 
case  of  a  policy  effected  in  September,  1791,  on  sugar 
shipped  from  a  French  port.  At  the  time  of  effecting  the 
policy,  the  exchange  in  England,  on  the  French  crown  of 


1  See  2  FhiUips,  no.  1229,  citing 
Carson  v.  Marine  Ins.  Co.,  2  Wash. 
C.  C.  Bep.  468.  In  one  case,  the  in- 
Toice  price  was  taken,  though  higher 
than  the  actual  cost  to  the  assured ; 
see  ibid. ;  Coffin  v.  Kewburyport 
3iarine  Ins.  Co.,  9  Mass.  R.  486. 

'  In  France  the  rule  is  to  take  the 
invoice  price  as  the  basis,  where  it 


can  be  made  out  by  the  production 
of  the  proper  documents ;  where  not, 
then  the  price  current  at  the  time 
and  place  of  loading ;  CodedeComm. 
art.  339. 

^  See  Magens  on  Ins.,  vol.  i.  p.  41, 
s.  40 ;  Benecke,  Fr.  of  Indem.  119. 

*  2  Phillips,  Ins.  no.  1231. 
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3  Kvres,  was  24rf. ;  at  the  time  of  settling  the  loss,"  in 
January  1792,  it  had  fallen  to  7^d. :  Lord  Kenyon  held, 
that  as,  in  case  the  exchange  had  risen,  the  assured  would 
have  had  the  benefit  of  the  rise,  so,  in  case  of  a  fall,  they 
must  submit  to  the  loss ;  and  he  decided,  that  the  insurable 
value  of  the  sugars  must  be  estimated,  and  the  loss  paid 
upon  the  rate  of  exchange  at  the  time  of  the  adjustment, 
i.e.f  at  7|6?.  the  French  crown.^ 

If  the  goods  are  purchased  by  barter  in  a  foreign  port,  Goods  pur- 
with  which  there  is  no  mode  of  estimating  the  rate  of  barter.  ^ 
exchange,  the  French  Code  provides  that  the  insurable 
interest  shall  be  measured  by  the  cost  and  charges  of  the 
goods  given  in  barter;*  the  word  "charges"  there  being 
intended  to  mean  the  expense  of  bringing  them  to  the  place 
of  shipment,  and  shipping  them.' 

When  the  goods  are  such  as  entitle  to  a  drawback  on  Drawback, 
exportation,  a  question  has  been  raised  whether,  in  esti- 
mating their  insurable  value  under  an  open  policy,  the 
amount  of  this  drawback  is  to  be  deducted.  The  Courts  of 
the  United  States  have  held  that  it  is  not,  on  the  ground 
that,  though  it  may  enter  into  the  estimate  of  the  value 
of  the  goods  for  exportation,  it  is  no  part  of  their  actual 
market  price  at  the  port  of  departure;^  and  these  decisions 
seem  conformable  to  sound  principle.^ 

Where  the  provisions  of  the  policy  show  that  it  is  intended  Continuiiig 
to  cover  any  interest  that  the  assured  may  have  at  risk  within  ^  ^^ 
the  limits  of  the  time  or  the  voyage  for  which  the  policy 
is  efiFected,  and  the  amount  of  insurable  interest  fluctuates 
at  different  periods  of  the  risk,  the  loss  must  be  apportioned 


>  Thelliiflson  t*.  Bewick,  1  Esp.  77. 
The  rate  of  exchange  at  the  com- 
mencement of  the  risk  appears  a 
preferable  standard.  In  Prance  the 
rule  is  to  Talae  at  the  rate  of  ex- 
change current  at  the  time  of  sub- 
scribing the  policy;  Code  de  Com* 
merce,  art.  338. 

*  Code  de  Commerce,  art.  340. 


'  Benecke,  Fr.  of  Indem.  119. 

*  See  these  oases  collected,  2  Fhil« 
lips,  no.  1235. 

'  Weskett  says  that  when  goods 
entitle  to  a  bounty  on  exportation, 
the  bounty  is  to  be  deducted:  but 
the  other  seems  the  better  rule ;  see 
Weskett's Digest,  art.  "Fish,"  no.  1. 


y2 
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between  the  parties  in  the  proportion  which  the  sum  insured 
bears  to  the  amount  of  insurable  interest  on  board  at  the 
time  of  loss.    Suoh  policies  are  sometimes  called  continuing 
policies. 
Crowley  r.  For  example,  the  plaintifEs,  barge-masters,  having  several 

boats  constantly  carrying  goods  for  hire  by  canal  between 
London  and  Birmingham,  for  the  purpose  of  protecting  their 
interest  as  carriers,  caused  themselves  to  be  insured  for 
twelve  months,  ^'  by  canal  navigation  boats  containing  goods, 
at  work  between  London,  Wolverhampton,  Birmingham,  &c., 
backwards  and  forwards,  and  in  any  rotation,  upon  goods,  and 
upon  the  body,  tackle,  &c.,  on  thirty  boats,  as  per  margin  of 
the  policy,"  &c.  The  policy  proceeded, — "  The  said  ship, 
&c.,  goods,  and  merchandizes,  &c.,  for  so  much  as  concerns 
the  assured,  are  and  shall  be  (here  the  printed  words  'valued 
at'  were  struck  out)  12,000/.,  on  goods,  as  interest  may 
appear  hereafter,  to  pay  average  on  each  package  or  descrip-^ 
tion,  as  if  separately  insured,  &c., — the  claim  on  this  policy 
warranted  not  to  exceed  100/.  per  cent."  At  the  bottom  of 
the  policy  was  written, — "3000/.  only  to  be  covered  by  the 
policy  in  any  one  boat  on  any  one  trip. " 

The  facts  were,  that  within  the  time  limited  in  the  policy, 
one  of  the  thirty  boats  mentioned  in  the  margin  of  the  policy 
had  sunk  in  the  canal,  with  1700/.  worth  of  goods  on  board 
of  her,  which  was  the  loss  in  respect  of  which  the  action  was 
brought ;  and  that  up  to  the  time  of  the  loss,  every  one  of 
the  thirty  boats  named  in  the  margin  had  carried  goods  to 
the  amount  of  12,000/.  and  upwards,  so  that  about  360,00Q/. 
worth  of  goods  had  been  carried  to  and  fro  by  the  boats 
named  in  the  policy  between  the  commencement  of  the  risk 
and  the  loss  in  question. 

The  Court  held  that  the  real  nature  of  the  transa.ction 
being  in  effect  equivalent  to  a  fresh  insurance  taking  place  at 
the  time  when  each  boat  started,  and  governing  all  that  were 
then  afloat,  the  mode  of  calculating  the  indemnity  would  be 
that  the  whole  value  of  the  goods  actually  afloat,  in  the 
boats  named,  at  the  time  of  the  loss  must  be  taken,  and  the 
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plaintiffs  should  reooyer  such  a  proportion  of  the  loss  as 
12,000/.  might  bear  to  the  whole  value  on  board,  supposing 
that  value  to  exceed  12,000/. ;  if  not,  then  the  plaintiffs  would 
be  entitled  to  the  whole  amount  lost.^ 

The  true  measure,  therefore,  of  the  insurable  interest  in 
such  a  policy  is  the  amount  at  risk  at  the  time  of  the 
loss. 

In  another  case  the  policy  being  differently  framed,  and  Joyoe  v. 
indeed  not  properly  a  marine  policy  at  all,  there  was  a 
different  result.  The  policy,  an  ordinary  Lloyd's  policy, 
was  "lost  or  not  lost  at  and  from  all  or  any  of  the  wharves, 
banks,  quays  and  places  of  arrival  and  departure  in  the 
river  Thames,  and  any  merchant  or  steam  vessel  of  any 
description  therein,  comprising  the  whole  extent  of  the  said 
river,  from  Wandsworth  downwards  to  the  Victoria  Docks, 
including  all  or  any  intermediate  docks  and  wharves,  and 
rice  verady  until  on  board  any  merchant  or  steam  vessel, 
barge  or  boat,  or  otherwise  landed  at  any  wharf,  &c.  The 
risk  to  commence  on  the  25th  September,  1869,  and  to 
terminate  on  the  24th  September,  1870,  including  both  days, 
upon  any  kind  of  goods  and  merchandize  in  craft  of  every 
description,  &c.  The  ship,  and  goods,  and  merchandize,  &c.y 
by  agreement,  &c.,  are  and  shall  be  valued  at  on  all  goods 
and  produce  as  interest  may  appear."  The  sum  stated  in  the 
margin  was  2000/.  At  the  bottom  of  the  policy  was  written 
as  follows  : — "  To  cover  and  include  all  losses,  damages,  and 
accidents  amounting  to  20/.,  and  upwards,  in  each  craft,  to 
goods  carried  by  Messrs.  Joyce,  as  lightermen,  or  delivered 
to  them  to  be  waterbome,  either  in  their  own  or  other  crafty 
and  horn  {sic)  which  losses,  damages,  and  accidents,  Messrs. 
Joyce  may  be  liable  or  responsible  to  the  owners  thereof,  or 
others  intrusted.  It  is  agreed  that  the  amount  of  each 
underwriter's  liability  shall  not  exceed  the  amount  of  his 


^  Crowley  r.  Cohen,  3  B.  &  Ad.  similar  case  in  the  United  States; 
478.  The  same  principle  was  laid  see  Columbian  Ins.  Co.  v.  Catlett,  12 
down  by  Mr.  Justice  Story,   in  a      Wheaton,  383 ;  2  Phillips,  no.  1228. 
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subscription."     The  defendants  underwrote  this  policy  for 
100/. 

During  the  continuance  of  the  risk  in  this  policy,  a  loss, 
damage,  and  accident,  within  the  meaning  of  it,  had  occurred 
to  goods  loaded  on  board  one  of  the  assured's  craft,  called 
the  Lord  Cardigarij  to  the  amount  of  1100/.,  for  which  the 
assured  were  liable  to  the  owners  thereof,  and  which  they 
had  paid.  The  total  value  of  the  goods  at  the  time  on  board 
the  Lord  Cardigan  was  2906/.,  and  the  total  value  of  the 
goods  on  board  that  and  the  other  barges  at  the  same  time 
was  20,000/.  and  upwards. 

The  Court  said  this  was  not  an  ordinary  marine  policy, 
but  a  policy  of  a  mixed  nature,  by  which  the  defendant 
indemnifies  the  plaintiffs  against  any  liability  to  the  extent 
of  the  sum  underwritten,  which  they  might  incur,  as  carriers, 
to  the  owners  of  the  goods  entrusted  to  them.  It  was, 
therefore,  held,  on  the  language  of  the  policy,  that  the 
defendant  was  liable  for  the  full  amount  underwritten  by 
him.^ 
Subsequent  Sometimes  a  stipulation  in  the  policy  enables  the  assured 
at  a  future  period  to  modify  the  risk,  and  therewith  the 
liabiHty,  of  the  underwriter.  For  instance,  a  poUcy  on  a 
cargo  of  grain  from  GFalatz  to  Emden  and  a  port  in  the 
United  Kingdom,  stipulated  a  return  of  20«.  premium  in 
case  the  risk  were  terminated  at  Emden.  The  cargo  was 
afterwards  sold  afloat,  freight  paid,  and  insurance  to  Emden ; 
the  policy  in  its  original  condition  was  indorsed  over,  and 
the  vendor  claimed  from  the  underwriter  the  return  of  20«. 
But  as  the  cargo  was  lost  on  its  way  from  Emden  to  the 
United  Kingdom,  the  vendee  put  the  policy  in  suit,  and 
was  defeated  by  the  evidence  of  the  bought  and  sold  notes 
as  to  the  right  against  the  underwriter.^ 
.   A  very  anomalous  practice  was  brought  before  the  Court 


1  Joyce  r.  Kennard,  L.  R.,  7  Q.  B.      36 ;  8.  P.  North  of  England  Oil  Cake 
78.  Go.  V.  Archangel  Marit.  Ins.  Co., 

2  lonidesr.  Harford,  29  L.  J.  (Ex.)      L.  R.,  10  Q.  B.  249. 
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of  Chancery  in  the  ease  of  Balli  v.  The  Universal  Marine  Indorsed  for 
Insurance  Company.  A  cargo  of  grain  from  the  Black  Sea  n^i  ^J^^ 
had  been  insured  with  the  defendants  under  two  policies,  and  *^®  "^^^^ole. 
was  sold  afloat  when  the  market  was  low,  and  consequently 
at-  a  depreciated  price,  including  insurance.  The  vendor 
indorsed  over  one  of  the  policies  for  its  full  value  to  the 
vendee,  and  the  other  for  about  half  the  amount  insured  in 
it,  making  together  the  amount  of  the  depreciated  selling 
price  of  the  grain.  The  cargo  was  lost,  and  the  vendee 
daimed  to  receive  the  full  amount  under  both  policies ;  and 
on  appeal  from  Wood,  V.C.,  the  Lords  Justices  held  him 
entitled  to  the  whole.  The  defendants  had  paid  the  full 
amount  into  Court  in  the  first  instance;  if  they  had  not 
adopted  this  course,  and  the  judgment  of  the  learned  Vice- 
Chancellor  against  the  vendee's  claim  been  afi^rmed,  it  is 
difficult  to  understand  upon  what  principle  in  law  the 
vendor  could  have  based  his  claim  to  the  balance.^ 

If  a  cargo  be  sold,  freight  and  insurance  included,  pay-  <<  Shipping 
ment  to  be  in  cash  in  exchange  for  shipping  documents,  &c.,     *'°"™®°  • 
it  is  a  question  for  a  jury,  and  not  the  Court,  whether  a 
poUcy  be  of  sufficient  amount  to  be  such  a  shipping  document 
as  the  vendee  ought  to  accept.^ 


Double  insurance  takes  place  when  the  assured  makes  two  Of  doable 

•  J  r  "L  •     1.    i.T_  •  1  J  wid  over- 

or  more  insurances  on  the  same  subject,  the  same  nek  and  insurance. 


1  Kalli  f^.  The  UniyerBal  Marine 
Ins.  Co..  31  L.  J.  (Ch.)  207,  313.  A 
quibble  of  a  singular  nature  has  been 
started  as  to  the  amount  reooverable. 
In  an  action  on  a  policy,  the  defen- 
dants trayersed  the  loss,  and  also  paid 
money  into  Court  for  premium  under 
the  money  counts.  The  plaintiff  took 
the  money  out  of  Court  and  then 
reooTered  damages  for  the  loss,  -which 
he  claimed  to  be  paid  him  to  the  full 
amount  irrespeotiye  of   the  money 


already  receiyed;  but  the  Court 
defeated  his  injustice ;  Carr  r.  Monte- 
fiore ;  Id.  v.  Royal  Ex.  Ass.  Co.,  34 
L.  J.  (Q.  B.)  21.  The  new  system 
of  pleading,  according  to  which  the 
money  paid  into  Court  is  pleaded  to 
be  paid  in  on  a  specific  account,  will 
preyent  such  a  contention  in  future. 
2  Tamyaoo  v.  Lucas,  31  L.  J. 
(Q.  B.)  296 ;  30  L.  J.  (Q.  B.)  234 ; 
3  B.  &  S.  89;  1  B.  &  S.  185.  Seo 
per  V.  C.  31  L.  J.  (Ch.)  207. 
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double 

iiuuranoe. 


Wluttan 

over-insnr- 

anoeu. 


English  rule 
for  adjust* 
ment  in  case 
of  over- 
insurance. 


the  same  interefit.  This  is  a  totally  different  thing  from  a 
re-insuranoe,  by  which  an  underwriter  endeavours  to  secure 
himself  from  having  to  pay  a  loss.  It  never  has  been  pro* 
hibited  by  the  law  maritime  unless  made  fraudulently; 
indeed  it  is  in  common  use,  and,  as  a  moment's  consideration 
will  show,  in  many  cases  a  very  necessary  expedient.  A 
merchant  expecting  consignments  from  abroad,  is  ignorant 
of  their  exact  value;  in  the  first  instance  he  effects  an 
insurance  on  them  to  an  amount  which,  upon  subsequent 
information  or  reflection,  he  thinks  inadequate  to  their  full 
value ;  or  he  may  have  insured  as  much  as  he  is  able  in  one 
place,  and  being  still  desirous  of  further  security,  may  theu 
proceed  to  effect  additional  insurances  elsewhere;  or,  from 
circumstances  affecting  the  underwriter  in  particular,  or  an 
occurrence  of  heavy  losses  falling  upon  his  class  about  the 
same  time,  he  is  anxious  about  the  worth  of  his  security ;  in 
such  cases  as  these,  it  is  desirable  and  quite  lawful  to  resort 
to  double  insurance. 

If  it  turns  out  that  the  whole  amount  insured  in  the 
several  policies  is  greater  than  the  whole  value  of  the 
interest  at  risk,  this  is  called  an  over-insurance.  In  such 
case  it  is  quite  clear,  and  nowhere  disputed,  that  the  assured 
can  only  recover  upon  all  the  policies  put  together,  supposing 
them  to  be  open  policies,  up  to  the  amount  actually  at  risk ; 
that  is,  in  this  country,  the  prime  cost  or  invoice  price  of  the 
goods,  coupled  with  the  expense  of  putting  them  on  board 
and  the  premiums  of  insurance. 

Thus  far  the  maritime  laws  of  aU  states  are  agreed.  There 
exists,  however,  a  difference  of  practice  as  to  the  mode  in 
which  this  principle  is  to  be  applied  to  settling  the  claims  of 
the  assured  against  the  imderwriters  on  the  several  policies, 
and  of  these  imderwriters  inter  se. 

The  rule  that  now  prevails  in  this  country  was  established 
by  Lord  Mansfield,  and  is  as  follows: — In  case  of  over- 
insurance  the  several  policies  are  considered  as  making  but 
one  insurance,  and  are  good  to  the  extent  of  the  value  of  the 
effects  at  risk ;  the  assured  can  recover  no  more  than  such 
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value,  but  lie  may  sue  the  underwriters  on  any  one  or  more 
of  the  policies,  and  recover  to  the  full  extent  of  his  loss, 
supposing  it  to  be  fully  covered  by  the  policy  or  policies  on 
which  he  elects  to  sue,  leaving  the  underwriters  so  sued 
and  paying  to  recover,  by  virtue  of  their  being  subrogated 
to  his  rights,  a  rateable  sum,  by  way  of  contribution,  from 
the  underwriters  on  the  other  policies.^ 

Hence  where  a  merchant,  the  value  of  whose  whole  Bayisv. 
interest  was  2200/.,  first  effected  a  policy  on  this  interest  at 
Liverpool  for  1700/.,  and  then  (without  fraud)  another 
policy  on  the  same  interest  ^  at  London  for  2200/.,  he  was 
allowed  to  recover  the  whole  amount  on  the  London  policy, 
and  the  London  underwriters  were  allowed  to  recover  a 
rateable  amount,  by  way  of  contribution,  from  those  at 
Liverpool.^ 

The  rule  thus  established  by  Lord  Mansfield  is  now  the 
received  law  of  the  land.  It  is  not,  however,  the  rule  which 
formerly  prevailed  in  this  country,  or  which  now  prevails  in 
France,  or  which  in  the  United  States  is  generally  preferred 
by  the  parties.* 

That  rule  is,  in  the  words  of  the  Code  de  Commerce,  ''  if  In  France* 
there  be  several  contracts  [not  necessarily  *  policies']*  of 
insurance  effected  without  fraud  on  the  same  subject,  and 
the  first  contract  insures  the  total  value  of  the  subject  at 
risk,  it  alone  shall  be  enforced.  The  insurers  who  have 
signed  the  subsequent  contracts  are  freed  from  liability ;  and 
receive  only  J  per  cent,  on  the  sum  insured.  If  the  whole 
value  of  the  subject  insured  is  not  covered  by  the  first 
contract,  those  insurers  who  have  signed  the  subsequent 


1  Newby  v.  Reid,  1  W.  Bl.  416 ; 
Bogers  v.  Davis,  and  Davis  f .  Gildart, 
A.  D.  1776  ;  see  1  Marshall,  Ins.  140, 
141 ;  2  Park,  Ins.  600,  601. 

*  Bnt  for  a  different  risk,  a  point 
that  seems,  singularly  enough,  to  have 
attracted  no  attention  at  the  time^ 
and  therefore  may  for  our  present 
purpose  be  neglected,  see  Bogers  v» 


Davis,  qua  supra. 

3  Davis  V.  Gildart,  ubi  supra. 

*  For  the  rule  in  Holland,  Spain, 
Portug^,  and  Sardinia,  see  1  Kolte's 
Benecke,  234-236 ;  it  is  substantially 
the  same  as  in  France. 

^  Each  subscription  to  the  policy 
forms  a  new  contract  if  it  bears  a 
separate  date. 
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Formerly  in 
thifl  comitiy. 


States. 


oontraotfl  are  responsible  for  the  suipluSi  in  the  order  of  the 
date  of  their  respective  signatures."^ 

So  in  this  country  it  was  once  pleaded,  and  "  proved  by  all 
the  exchange  "  to  be  the  custom  of  merchants,  '^  that  where 
a  policy  is  subscribed  by  a  number  of  imderwriters,  and  the 
goods  are  not  equal  in  value  to  the  sums  subscribed  (taken 
together),  the  underwriters,  in  case  of  loss,  shall  be  liable 
in  the  order  in  which  they  subtoibe,  and  the  remaining 
underwriters  shall  be  exonerated  from  all  liability,  and  return 
the  premium,  deducting  J  per  cent."* 

In  the  United  The  common  law  rule  in  the  United  States  is  that  laid 
down  by  Lord  Mansfield ;  but  the  law,  as  it  anciently  pre- 
vailed in  England,  and  is  now  established  in  France,  is 
deemed  by  the  American  merchants  so  preferable,  in  point 
of  simpUoity  and  convenience,  that  clauses  are  very  generally 
introduced  into  their  policies,  to  prevent  the  rule  of  contri- 
bution, and  to  make  the  insurers  responsible  according  to 
the  order  of  their  subscriptions  in  point  of  date.' 

In  France,  and  when  this  rule  has  been  adopted,  in  the 

dee  diffemit'  United  States  also,  if  the  second  policy  is  dated  on  the  same 
day  as  the  first,  inquiry  may  be  made  as  to  which  of  the  two 
was  actually  first  effected  in  point  of  time,  and  that  which 
was  so  vdll  alone  bear  the  loss.''  In  France,  however,  this 
does  not  extend  to  different  subscriptions  of  the  same  date 
to  the  same  policy ;  for  in  that  case  they  make  but  one 
contract  and  the  whole  body  of  the  underwriters,  in  case 
the  sum  insured  in  the  policy  exceeds  the  value  at  risk. 


Of  same  date 


^  Code  de  Commerce,  art.  359. 

2  The  African  Co.  v.  Bull,  1  Show. 
132;  1  Marshall,  Ins.  142;  see  also 
Malyne's  Lex  Mercatoria,  112. 

3  The  clause  to  effect  this  purpose 
is,  in  the  second  or  any  subsequent 
policy,  to  this  effect :  '*  It  is  further 
agreed  that  if  the  assured  shall  have 
made  any  other  assurance  upon  the 
premises  prior  in  date  to  this  policy, 
the  assurers  shall  be  answerable  only 
for  so  much  as  the  amount  of  such 
prior  insurance  may  be  deficient." 


In  the  first  policy  it  runs  thus :  ''In 
case  of  any  subsequent  insurance, 
the  insurers  shall,  nevertheless,  be 
answerable  for  the  full  extent  of  the 
sum  subscribed  by  him,  without 
right  to  claim  contribution  from 
subsequent  assurers. ' '  3  Kent,  Com. 
280,  281. 

*  4  Boulay-Paty,  Broit  Mar.  122, 
123 ;  Brown  v.  Hartford  Ins.  Co.,  3 
Day's  Bep.  58 ;  Potter  v.  Marine 
Ins.  Co.,  2  Mason's  Rep.  475,  cited 
in  3  Kent,  Com.  281. 
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contribute  rateably  to  the  loss,  and  return  a  rateable  share 
of  premium  for  the  exoess.^ 

If  the  subsequent  insurance  be  made  with  the  fraudulent 
intent  on  the  part  of  the  assured  to  recover  more  than  an 
indemnity^  and  this  fraudulent  intent  be  proved,  the  law  of 
France,  and  that  of  this  country,  it  is  apprehended,  will  be 
found  to  be  the  same,  is,  that  he  should  pay  the  whole  of  the 
premium  on  the  second  policy,  and  recover  nothing  under 
it.^  Certainly,  if  the  premium  were  already  paid  on  the 
second  policy,  it  could  not  in  an  English  Court  be  recovered 
back. 

.  If  the  underwriter  and  the  assured  are  both  aware,  at  the 
time  of  effecting  the  second  policy,  that  the  whole  amount  of 
interest  has  already  been  fully  covered  by  the  first,  this,  by 
the  French  law,  is  a  mere  wager  and  void,  and  the  principle 
cum  utriusque  turpitudo  versatur  cessat  repetitio  applies, — ^the 
assured  recovers  nothing  on  such  policy ;  and  if  the  premium 
is  paid,  the  assured  cannot  demand  a  return ;  if  not  paid,  the 
underwriter  cannot  claim  it.^ 

It  h^  been  laid  down  by  Mr.  Marshall,  as  following  from  Rateable 
Lord  Mansfield's  rule,  that  where  by  several  policies  made  premium  in 
without  fraud  the  total  sum  insured  exceeds  the  whole  value  f**®^!?!®^" 

msuranoe. 

at  risk,  and  the  risk  attaches  the  same  day  on  all,  then  ^*  all 
the  underwriters  on  the  several  policies  would  be  equally 
bound  to  make  a  return  of  premium  for  the  sum  insured 
above  the  value  of  the  effects  in  proportion  to  their  respective 
subscriptions."*  But  if  two  sets  of  policies  of  different  date 
are  effected  on  the  same  property,  and  the  entire  risk  attaches 
on  the  earlier  whilst  the  latter  are  not  yet  executed,  although 
the  amount  insured  in  the  prior  set  is  not  equal  to  the  value 
at  risk,  but  the  aggregate  sum  insured  in  the  two  exceeds  it, 

^  4  Boulay-Paty,  Droit  Mar.  116,  pp.  270-272,  and  the  conmientary  of 

117.  Boulay-Paty,ibid.pp.272,273.   For 

-  If  be  Bues  on  the  second  policy  the  application  of  the  law  to  the  case 

hemayinFrance  be  proceeded  against  of  double  insurance,  see  4  Boulay- 

criminally  ;  see  the  general  French  Faty,  Droit  Mar.  124,  125. 

law  on  the  snbject  of  fraudulent  over-  '  4  Boulay-Faty,  Droit  Mar.  114. 

insurance,  1  Emerigon,  o.  ix.  s.  2,  *  MarshaU  on  Ins.  649. 
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the  underwriters  on  the  later  in  point  of  date  shall  alone  be 
oalled  on  for  a  rateable  return  of  premium.^ 

Where  a  double  insurance  has  thus  been  effected  in  two 
or  more  valued  policies,  it  has  been  a  question  whether  the 
valuation  in  one  policy  is  of  any  effect  in  limiting  the 
amount  to  be  recovered  under  the  other.  We  have  seen 
that  it  operates  no  such  effect.  The  valuation  in  a  policy  is 
binding  on  the  parties  to  it,  but  the  sum  recovered  under 
any  other  policy,  valued  or  open  on  the  same  interest  and 
risk,  goes  in  reduction  of  the  amount  recoverable  under  the 
policy  in  suit.  So  that  if  he  have  abready  recovered  a  sum 
equal  to  the  amount  of  the  valuation  in  the  policy  being  sued 
on,  he  takes  nothing  by  his  action.^ 

Therefore,  where  1700/.  was  insured  on  a  ship  in  one 
policy,  in  which  she  was  valued  at  3000/.,  and  afterwards  a 
further  sum  of  2000/.  on  the  same  ship  in  a  second  policy,  in 
which  she  was  also  valued  at  3000/. :  Lord  Tenterden  would 
not  permit  the  assured  to  recover  more  than  3000/.  on  both 
policies  together,  although  it  was  proved  that  the  value  of  the 
ship  exceeded  3700/.,  the  aggregate  of  the  sums  insured  in 
both.' 

So  where  a  bankrupt  had  effected  one  policy  on  a  share  of 
a  ship,  the  share  valued  at  2500/.,  and  the  official  assignee 
another  policy  on  the  same  share  with  the  same  underwriters, 
valued  also  at  the  same  sum,  a  plea  alleging  this,  averring 
that  the  risk,  interest,  and  loss  under  the  two  policies  were 
the  same,  and  that  the  2500/.  had  been  paid  on  the  second 
policy,  was  held  a  good  plea  in  discharge  to  an  action 
brought  by  the  assignees  of  the  bankrupt  on  the  first  policy.* 


^  FxBk  V.  Masterman,  8  M.  &W. 
165.  See  tliis  subject  further  con- 
Bidered  post.  Part  III.,  Chap.  IX. 

'  Bruce  o.  Jones,  l^H.  &  C.  769  ; 
32  L.  J.  (Ex.)  132,  oyerruling  Bous- 
field  V.  Barnes,  4  Camp.  228. 


3  Irving  V.  Richardson,  1  Mood.  & 
Rob.  168 ;  see  also  S,  C.  in  2  B,  & 
Ad.  193. 

*  Morgan  v.  Price,  4  Exch.  61 ; 
S.  a  19  L.  J.  (Ex.)  201. 
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The  ship,  never  absent  from  a  marine  policy  of  insurance,  Of  the  ship. 

has  already  engaged  attention  in  a  previous  chapter  as  one 

of  the  subjects  of  such  a  policy.    We  are  now  to  consider  it 

as  the  depot,  vehicle,  or  instrument,  in  relation  to  other 

subjects  of  insurance  while  in  port,  or  while  in  the  course 

of  transit  by  water  from  port  to  port.     In  this  view,  its  Naming  the 

...  .    n  ,    ,    ship  in  the 

importance  m  modem  commerce  cannot  be    exaggerated,  policy. 
But  we  are  not  speaking  of  ships  in  general.    A  policy  at 
one  period  of  its  existence  or  another  is  ever  specific  and 
definite  as  to  ^A^  ship  or  t/ie  ships  involved  in  the  contract. 

By  far  the  more  important  reason  for  this  definite  speci-  Reason  for 
fication  of  the  vessel  lies  in  this,  that  it  is  thereby  the  means  of 
specifically  identifying  the  subject  of  the  particular  insurance. 
As  merchants  in  buying  and  selling  distinguish  the  goods 
about  which  they  are  bargaining  from  all  other  similar  goods, 
say,  by  the  warehouse  that  contains  them,  the  assured  and  the 
underwriter  take  the  same  easy  method  of  pointing  out  the 
subject  of  the  risk  about  which  they  are  contracting.  The 
master's  name  is  also  added  as  a  further  means  of  particularly 
designating  the  cargo,  by  thus  specifically  distiuguishing  the 


this. 
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ship  in  question  from  all  other  ships  of  the  same  name  and 
build.  Aoouracy,  therefore,  as  to  both  is  so  material  to  the 
contract,  that  after  all  is  executed  in  due  form,  it  may  turn 
out  to  be  no  contract  whatever,  merely  because  error  herein 
having  misled  the  mind  of  assured  and  underwriter  each  to  a  * 
difEerent  subject,  has  thereby  prevented  agreement  between 
them. 

But  as  it  is  only  for  the  purpose  of  identification  that  such 
accuracy  is  important,  misdescription  by  name,  if  it  be  not 
the  occasion  of  error  as  to  the  subject  designated,  does  not 
invalidate  the  policy.  This  is  a  general  principle  of  law ;  nil 
facit  error  nominis  cum  de  oorpore  constat.^  Accordingly,  in 
our  common  policies,  after  the  names  of  the  ship  and  master, 
come  the  words,  "or  by  whatsoever  other  name  or  names 
the  same  ship,  or  the  master  thereof,  is  or  shall  be  named  or 
called." 

The  following  cases,  although  some  of  them  are  alio  intuitu^ 
are  applicable  to  show  the  degree  of  accuracy  practically 
required  on  this  subject. 

An  insurance  on  ship  was  effected  as  on  a  ship  called 
"  The  Leopard; "  it  appeared  that  the  name  of  the  ship  was 
in  fact  The  Leonard^  and  that  she  had  never  been  called  The 
Leopard;  it  being  proved,  however,  that  the  ship  lost  was 
the  same  that  the  underwriters  intended  to  insure,  the  Court 
held  that  the  variance  did  not  affect  the  validity  of  the  policy,* 
An  American  ship  called  The  President  was  described  in  the 
policy  as  "  the  good  ship  called  *  The  American  ship  Presi" 
dent;*^^  but  as  it  clearly  appeared  that  the  error  was  a 
blunder  of  the  broker's  clerk,  and  that  the  ship  lost  was  really 
that  which  the  underwriters  meant  to  insure,  the  error  was 
held  immaterial.'  And  the  decision  of  the  Court  was  the 
same  in  another  case,  where  a  ship  really  called  by  the 


^  See    1    Emerigon,  c.  vi.   b.   2,  ^  Hall  v.  Molineanz,  before  Lee, 

p.    160;    ''Error   nominis   alicajus  C.  J.,   I7tli  Dec.   1744,  dted  in  6 

navifl  non  attenditor,  qnando  ex  aliis  East,  386. 

circumstantiis  oonfitat  de  navis  iden-  '  Le  Mesorier  v,  Vaughan,  6  East, 

titate."  382.  • 
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Spanish  name  of  La%  Tres  MermanaSy  was  desoribed  in  the 
policy  by  an  English  translation  of  the  name,  as  "  The  Three 
Sktersr^ 

When  an  insurer  initials  a  slip,  say  for  5000/.,  on  hides, 
by  ship  or  ships,  he  engages  in  effeot  to  insure  the  goods  by 
any  ship  on  which  they  are  loaded ;  and  if  he  afterwards  at 
the  request  of  the  broker  initial  a  slip  for  2445/.  on  hides  by 
"  The  SocrateSy^  making  no  inquiry  as  to  the  particular  ship 
proposed,  this  second  slip  being  expressly  made  in  order  to 
be  substituted  for  the  slip  "by  ship  or  ships"  already 
mentioned,  the  jury  are  justified  in  finding  that,  regardless 
of  what  might  be  the  name  of  the  ship,  he  meant  to  insure 
the  goods  at  a  premium  already  fixed  in  the  first  slip,  by  the 
vessel  on  which  these  goods  were  really  shipped.^ 

It  happened  that  at  another  interview  between  other  clerks 
of  the  broker  and  underwriter  respectively,  a  policy  for  121/. 
on  part  of  these  same  goods  by  the  Socrates  was  negotiated ; 
and  reference  was  made  to  Veritas^  at  the  time  lying  on  the 
desk,  for  the  name  and  description  of  the  ship,  and  when  it 
was  found  that  Veritas  contained  the  "  SocrateSy  Albertson^^ 
a  new  Norwegian  ship,  and  the  ^* Socratey  Jean  Cardy^  an 
old  French  ship,  the  underwriter's  derk  asked  whether  it  was 
the  Norwegian  ship  that  was  proposed,  and  he  was  told  by 
the  other  he  thought  it  was.  The  event  showed  that  the 
goods  had  been  loaded  on  the  French  ship  the  "  Socrafey 
Jean  Cardy^  and  that  there  was  a  total  loss ;  it  was  held  that 
the  underwriter  was  not  liable  on  the  policy  for  this  loss,  for 
he  had  been  misled,  and  that  upon  an  inquiry  materially 
affecting  the  amount  of  the  premium,  into  insuring  gooda  by 
the  Norwegian  ship  Socrates.^ 

Again,  events  of  the  time  at  sea  of  a  character  to  make 
the  underwriter  cautious  about  undertaking  risks,  or  about 
imdertaking  them  except  at  an  enhanced  premiimi,  may  have 
come  to  hand ;  he  may  have  heard  of  storms,  of  losses,  and 

>  Clapham  v.  Cologao,  3  Gamp.  Ida.  Co.,  L.  B.,  6  Q.  B.  674 ;  L.  B., 
382.  7  Q.  B.  617. 

'  lonidea  r.  Pacific  Fire  and  Mar.  '  Ibid. 
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of  facts  affecting  particular  ships;  and  consequently  it  is 
natural  that  he  should  be  able  to  identify  the  proposed  ship 
in  order  to  apply  this  information.^ 

Moreover,  there  are  degrees  of  seaworthiness.  Emerigon,^ 
aeoordiDglj,  has  employed  himself  in  pointing  out  the  yarie-^ 
ties  of  build  and  size  specifically  designated  by  technical 
words,  as  (in  our  language)  by  shipy  barky  brig^  schoonery  sloopy 
and  the  like ;  and  he  has  truly  said  that  if  the  underwriter 
is  fraudulently  misled  by  the  designation  adopted  for  the 
vessel  to  suppose  that  he  is  insuring  goods  on  board  a  ship 
when  the  vessel  intended  is  in  size  and  rig  a  Bhopy  the  policy 
would  be  void.  But  as  the  generic  designation  %hip  is 
adopted,  probably  invariably,  in  English  policies  for  vessels 
of  every  build,  and  therefore  as  synonymous  with  vessely  the 
question  can  hardly  arise  except  as  involviug  a  charge  of 
concealment  or  misrepresentation  on  the  part  of  the  assured, 
which,  if  proved,  would  invalidate  the  policy,  or,  as  accom- 
panied with  circumstances  of  such  a  deviation  from  custom  as 
ought  to  put  the  imderwriter  upon  inquiry.  There  are  means 
now  of  information  in  existence  on  this  and  cognate  topics,  such 
as,  with  all  the  formal  particularity  of  Frenchmen  and  French 
administration,  could  hardly  have  been  anticipated  even  in 
Emerigon's  time.  The  public  register  of  English  shipping 
established  by  statute,  and  the  classification  of  shipping 
registered  at  Lloyd's,  afford  the  amplest  means  of  information 
of  the  most  pertinent  kind.' 

As  the  risk  on  any  ship  is  very  greatly  aggravated  by  her 
being  employed  as  a  privateer  or  letter  of  marque,  Emerigon 
considers,  upon  the  principle  above  laid  down,  that  a  ship 
intended  to  be  so  employed  ought  to  be  described  accordingly 
in  the  policy  by  which  she  is  insured  :*  but  it  is  quite  certain 
that  if  it  were  verbally  represented  to  the  imderwriter  that 
such  was  her  purpose  and  destiaation,  that  would  be  sufficient 

1  See  Bates  v,  Hewitt,  L.  R.,  2  '  The  continental  Veritas  supplies 

Q.  B.  696.  similar  information. 

s  1  Emerigon,  c.  yi.  s.  3,  pp.  162,  *  1  Emerigon,  c.  Ti.  s.  4,  p.  165. 
163,  164. 
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in  this  oountrj,  though  she  were  not  so  desoribed  in  the 
policy. 


Although  naming  the  ship  in  the  policy  be  the  rule,  yet  Policy  on 

firoods  *  *  l)V 

cases  frequently  occur  in  the  extended  operations  of  commerce,  ship  or 
in  which  it  is  utterly  impossible,  or  would  be  highly  injurious,  *  ^' 
to  compel  the  insertion  in  the  policy  of  the  name  of  the  ship. 
A  merchant  who  has  ordered  goods  from  abroad  is  desirous 
of  effecting  an  immediate  insurance  on  them,  while  he  is 
ignorant  of  the  ship  by  which  they  may  be  sent.  In  time  of 
war,  when  merchant  vessels  take  such  opportunities  of  sailing 
as  the  varying  fortunes  of  the  belligerents  chance  to  afford, 
this  imcertainty  is  of  course  considerably  increased.  The  law 
requires  nothing  which  is  impossible,  and  the  commercial  law, 
founding  upon  the  customs  and  usages  of  the  merchant, 
easily  conforms  to  the  exigent  peculiarities  of  oft  recurring 
circumstances.  By  the  laws  and  practice  of  all  maritime 
states,  it  is  allowable  in  such  circumstances  as  are  here 
supposed  to  effect  a  policy  on  goods  "on  board  ship  or  ship8,'f 
upon  condition  of  declaring  as  soon  as  the  assured  becomes 
aware  of  it,  and,  if  possible,  before  the  loss,  the  name  of 
the  ship  or  ships  on  board  of  which  they  have  actually  been 
loaded.^ 

With  regard  to  the  subsequent  declaration  by  the  assured  Declaration  of 
of  the  name  of  the  ship  or  ships  when  known  to  him,  the 
practice  generally  is  for  the  broker,  on  ascertaining  the  fact, 
to  indorse  the  declaration  of  the  name  or  names  as  a 
memorandum  on  the  policy.  It  is  not,  however,  necessary 
that  this  declaration  should  be  in  writing,  and  even  if  written 
on  the  poUcy,  an  error  as  to  the  name  of  the  ship  wiU  not  be 
fatal  to  the  contract. 

I  In  England  the  legality  of  this  "AB0uranceinqaoyi6,"rol.i.  p.  178; 

practice  was  declared,  as  far  back  as  see  also  Ordonn.  lir.  8,  t.  yi.  art.  4 ; 

1794,  to  be  too  weU  established  to  be  Ck>de  de  Com.  art.  337 ;  8  Boulay- 

disputed ;  Kewley  v.  Bjan,  2  H.  Bl.  Paty,  Droit  Mar.  410-418 ;  so  in  the 

848.    In  France  it  has  been  ably  United  States,  see  8  Kent  Com.  257, 

explained  by  Emerigoni  o.  yi.  s.  5,  268 ;  1  Phillips,  no.  438. 

M.  Z 
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A  mistake  in 
such  de<'.lara- 
tion  may  be 
corrected. 


Port  of  load- 
ing unknown. 


Declaration 
before  loss  not 
a  condition 
precedent. 


A  policy  having  been  effected  on  goods,  by  ship  or  ships, 
the  broker,  afterwards,  upon  wrong  information,  made  a 
declaration  on  the  policy,  which  he  got  signed  by  the 
underwriter,  that  the  goods  were  shipped  on  board  The 
Ticcende  Vcnner  and  The  Neptunua^  but  subsequently  dis- 
covering that  they  were  not  on  board  these  ships,  but  on 
board  The  America^  he  inscribed  a  fresh  memorandum  on 
the  policy  to  that  effect.  The  underwriter  would  not  sign 
it,  and  afterwards  refused  to  pay  a  loss,  on  the  ground  that 
the  policy  had  never  attached  on  any  goods  shipped  by  The 
America.  But  Lord  Ellen  borough  held,  that  the  declaration 
formed  no  part  of  the  contract,  nor  required  the  signature 
or  assent  of  the  insurer;  that  the  mistake,  being  a  mere 
blunder,  might  be  corrected  without  a  fresh  stamp,  and  that 
the  policy  attached  upon  the  goods  shipped  on  board  The 
Amen'ea,  in  the  same  manner  as  if  the  first  declaration  had 
never  been  made.* 

If  the  merchant  is  ignorant  at  which  of  several  ports 
named  the  goods  may  be  loaded  on  board  for  him,  and  there 
is  besides  a  very  extensive  license  to  touch,  stay,  and  trade, 
an  insurance  on  goods  "on  board  ship  or  ships"  will 
attach  on  goods  loaded  at  any  port  within  the  limits  of  the 
voyage  insured;^  though  of  course  it  would  not  cover  a  con- 
signment sent  from  a  different  part  of  the  world  from  that 
mentioned  in  the  policy,  or  from  any  place,  in  short,  not 
comprised  within  the  limits  of  the  risk,  upon  a  fair  construc- 
tion of  the  terms  of  the  instrument.^ 

As  a  general  rule,  the  name  of  the  ship  ought  to  be 
declared  before  notice  of  the  loss.  Cases,  however,  may 
occur  in  which  this  would  not  be  possible,  as  where  the 
assured  does  not  ascertain  the  name  of  the  ship  till  he  hears 
of  her  loss ;  this,  therefore,  never  is  a  condition  precedent  to 
the  assured's  right  to  recover  on  the  policy.*    Accordingly, 


^  Robinson  v,  Touray,  3  Camp. 
158;  IM.  &Sel.  217. 

*  Hunterr.Leathley,10B.&C.868. 

'  Valin,  tit.  vi.  art.  4,  vol.  ii.  p.  46; 
3  Bonlay-Patj,  Droit  Mar.  410,  and 


his  Comment,  on  Emerigon,  vol.  i. 
p.  176. 

^  Gledstanes  v,  Roy.  Exch.  Ass. 
Co.,  34  L.  J.  (Q.  B.)  30 ;  Harman  v. 
Kingston,  3  Camp.  160. 
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it  is  now  a  recognized  usage,  of  which  formal  proof  is  no 
longer  required  in  each  case,  that  such  a  declaration  may  be 
altered  even  after  the  loss  is  known,  if  it  be  altered  at  a 
time  when  it  can  be,  and  is,  altered  innocently  and  without 
fraud.^ 

The  London  agent  of  the  Hong  Kong  Insurance  Company  Gledstanea  v, 
had  for  some  time  kept  that  company  re-insured  with  the  Aa^  Co. 
Eoyal  Exchange  Ajssurance  Company  for  all  sums  in  excess 
of  5000/.  upon  any  one  ship  under  a  Hong  Kong  policy. 
The  manner  was  to  effect  a  policy  of  re-insurance  for  7000/. 
or  10,000/.  on  goods  by  ship  or  ships,  to  be  afterwards 
declared  as  particulars  came  to  hand  by  the  Calcutta  mail. 
On  the  16th  of  March,  1860,  The  Red  Gauntkt  was  posted 
at  Lloyd's  as  having  been  burned  and  scuttled,  with  partial 
salvage  of  her  cargo.  On  the  17th,  the  residue  of  the  sum 
under  the  existing  policy  to  the  extent  of  5000/.  was  appro- 
priated to  three  specific  ships  in  different  proportions ;  and, 
on  the  19th,  a  new  policy  was  effected  for  10,000/.  on  goods 
by  ship  or  ships,  lost  or  not  lost.  On  the  21st,  the  Calcutta 
letters  announced  to  the  agent  that  particulars  for  insurance 


^  Gledstanes  v,  "Roy,  Exoh.  Abs, 
Co.,  sapra;  lonides  v,  Paoifio  Fire 
and  Mar.  Ins.  Co.,  L.  B.,  6  Q.  B.  674 ; 
7  Q.  B.  617 ;  and  per  Brett,  J., 
Stephens  v.  Anstralaaian  Ins.  Co., 
L.  R.,  S  C.  P.  18,  23.  A  more  com- 
prehensive  nsage  was  admitted  in 
this  latter  case,  and  as  it  was  not 
unreasonable,  it  bonnd  the  parties  to 
the  case. 

The  nsage  stated  there  was  in  these 
words : — *'  According  to  the  nsage  of 
the  insurance  business,  when  a  policy 
is  effected  on  goods  by  ship  or  ships 
to  bo  thereafter  declared,  the  policy 
attaches  to  the  goods  as  soon  as  and 
in  the  order  in  which  they  are 
shipped;  and  directly  the  assured 
knows  of  the  shipment  of  the  goods, 
he  is  bound  to  declare  them  to  the 
underwriter  on  the  policy,  and  to 


declare  them  in  the  order  in  which 
they  are  shipped.  He  is  not  entitled 
to  declare  some  of  the  risks,  and 
remain  his  own  insurer  as  to  the 
others.  In  case,  by  oversight  or 
otherwise,  the  goods  are  declared  on 
the  policy  in  an  order  different  from 
that  in  which  they  were  shipped,  the 
assured  is  bound  to  rectify  the  decla- 
rations, and  make  them  correspond 
with  the  order  of  shipment.  The 
underwriter  would  require  to  see  the 
bills  of  lading,  and  could  insist  on 
the  declarations  being  made  to  follow 
the  sequence  of  the  bills  of  lading. 
Declarations  are  often  thus  rectified, 
and  sometimes  eren  after  loss." 

The  usage,  as  here  stated,  was 
recognized  in  the  case  of  the  Imperial 
Mar.  Ins.  Co.  v,  Hre  Ins.  Corp. 
Limited,  4  C.  P.  Div.  106. 
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[part  t. 


To  which  of 
several  poli- 
cies loss  is  to 
be  appro- 
priated. 


In  England. 

Henchman  9. 
Offley. 


on  The  Med  Oauntlefy  under  the  open  policy,  would  be  sent 
by  next  mail,  and  he  immediately  desired  the  defendants  to 
apply  the  existing  policy  to  The  Bed  Gauntkt  This  was 
refused  by  the  company,  but  the  Court  held,  to  the  contrary, 
that  the  plaintiff  was  entitled  to  have  the  policy  so  applied.^ 
It  is  always  expected,  and  it  may  be  made  an  express 
condition  that  the  assured  shall  declare  his  interest  at  the 
earliest  possible  opportunity.^ 

There  is  occasionally  a  very  nice  question  as  to  the  appro- 
priation of  the  loss  to  a  particular  policy  when  there  are  two 
or  more  policies  of  this  description  open.  In  this  country  it 
has  been  estabUshed  by  the  following  decisions,  that  the 
assured  has  a  right  to  declare  on  any  of  the  policies  a  loss  on 
board  any  ship  he  pleases  that  comes  within  the  terms  of  such 
policy. 

A  merchant  in  India  caused  two  insurances  to  be  effected 
by  his  agent  in  London,  one  for  6000/.  on  goods  "  on  board 
any  ship  or  ships  which  should  sail  from  Bengal  to  London, 
between  the  1st  November,  a.d.  1779,  and  the  1st  of  July, 
1780 ; "  the  other  on  goods  "  on  board  any  ship  or  ships 
which  should  sail  [on  the  same  voyage]  between  1st  February, 
and  31st  December,  1780."  He  loaded  goods  to  the  amount 
of  4889/.  on  board  The  General  Barker,  and  to  the  amount 
of  4500/.  on  board  The  Ganges,  and  entered  a  declaration 
before  Sir  Elijah  Impey,  then  Chief  Justice  in  Bengal,  that 
he  had  shipped  by  The  General  Barker,  4889/.  of  the  risk 
intended  to  be  covered  by  the  6000/.  policy.*  Both  ships 
sailed  within  the  time  mentioned  in  the  Jirst  policy.  The 
Ganges  arrived  safe,  but  The  General  Barker  was  lost.  The 
plaintiff  claimed  a  total  loss  under  the  6000/.  policy,  which, 
under  these  circumstances,  he  contended  he  had  a  right  to 
apply  to  The  General  Barker.  Lord  Mansfield  at  the  trial, 
and  afterwards  in  Banc,  held  that  he  had  a  right  so  to  apply 


^  Gledstanes  v.  Boy.  Ezch.  Ass. 
Co.,  34  L.  J.  (0.  B.)  30. 

3  See  Weskett,  520 ;  1  PhiUips, 
no.  438. 


'  Lord  Mansfield  oyerrnled  an  ob- 
jection taken  at  the  trial  to  the 
admissibility  of  this  declaration  in 
evidence,  and  allowed  it  to  be  read. 
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it,  and  he  recovered  accordingly  4889/.,  the  value  of  the  goods 
shipped  on  board  The  General  Barker} 

Freeland  and  Eigby,  a  mercantile  house  at  St.  Vincent,  Kewleyr. 
directed  the  plaintiffs,  their  Liverpool  correspondents,  to  get 
1260/.  insured  on  cotton  by  The  Elizabeth  from  Granada  to 
London ;  and  1300/.  on  other  cotton,  by  some  other  ship  that 
would  sail  by  the  first  convoy.  This  they  did,  and  the  1300/. 
on  goods  by  ship  or  ships  was  insured,  700/.  in  Liverpool  and 
600/.  in  London.  The  700/.  policy  contained  a  warranty  to 
sail  on  or  before  the  1st  August,  1793,  and  no  exception  of 
the  goods  on  board  The  Elizabeth,  The  Elizabeth  arrived 
safe  in  Liverpool :  The  Heart  of  Oahy  by  which  the  second 
cargo  turned  out  to  have  been  shipped,  was  totally  lost  on  the 
voyage;  both  ships  having  sailed  before  the  1st  of  August, 
the  time  warranted  for  sailing  in  the  700/.  policy.^  The 
plaintiff's  claim  for  a  total  loss  on  this  policy  was  resisted, 
mainly*  on  the  ground  that  a  ship,  answering  the  description 
and  having  on  board  property  of  Freeland  and  Eigby,  to  the 
amount  insured,  had  arrived,  and  had  satisfied  this  policy. 
The  Court,  however,  held,  that  the  assured  had  a  right  to 
apply  such  an  insurance  to  whatever  ship  he*  thought  proper 
within  the  terms  of  it,  and  was,  therefore,  imder  the  circum- 
stances, entitled  to  recover  the  whole  sum  therein  insured.* 

In  France,  if  the  assured  has  effected  an  insurance  to  a  InFraDoe. 
certain  amount  in  gross  "  on  goods  on  board  ship  or  ships," 
and  afterwards  declares  the  names  of  the  ships  on  board 
which  his  goods  are  shipped,  and  the  insurer  does  not  specify 
the  precise  sums  which  he  means  to  underwrite  on  each  ship, 
the  assured  may  distribute  the  gross  sum  in  what  proportions 
he  pleases  among  the  different  ships  in  case  of  loss  of  any  of 
them,  notwithstanding  the  value  of  the  cargoes  by  those 
ships  which  have  arrived  exceed  the  whole  amount  of  the 

1  Henchman  v.  Offley,  2  H.  Bl.  legBlityof  insurances  on  ship  or  ships, 

345,  note.  as  to  which,  however,  the  Court  en- 

'  2    H.   61.   346.    Mr.   MarshaU  tertaincd  no  doubt. 

omits  this  cironmstance,  Ins.  168.  ^  Kewley  v.  By  an,  2  H.  Bl.  343 ; 

3  The  other  ground  was  as  to  the  1  Marshall,  Ins.  168. 
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insurance.  On  the  contrary,  if  the  underwriter  had  specified 
the  amount  insured  by  him  on  each,  he  would  have  been 
liable  for  that  in  each  case  respectiYely,  and  no  more.^ 


To  change 
the  ship 


invalidates 
the  policy, 


unless  it  be 
under  consent 
or  neces8it7. 


It  is  an  implied  condition  of  the  policy  that  the  ship 
named  therein  should  not,  after  the  commencement  of  the 
risk,  be  changed  without  necessity  or  the  consent  of  the 
imderwriters ;  for  any  unnecessary  or  unsanctioned  change 
of  the  ship  produces  an  alteration  of  the  risk  underwritten, 
and,  therefore,  exempts  them  from  liability.^ 

This  holds  good  though  the  substituted  ship  be  as  good  or 
better  than  that  originally  named  in  the  poKcy.'*  On  which- 
ever side  the  advantage  be,  whether  in  favour  of  the  original 
ship,  or  of  that  which  is  substituted,  and  although  both  ships 
perish  on  the  voyage,  the  underwriter  is,  nevertheless,  dis- 
charged from  all  liability,  for  the  policy  never  attached  upon 
the  goods  on  board  the  substituted  ship.* 

Thus,  if  the  underwriter  has  agreed  to  insure  three 
several  parcels  of  goods,  each  of  the  value  of  1000/.,  one  on 
board  The  Si.  Joseph^  another  on  board  The  Triton^  and  a 
third  on  board  The  Si/ren,  making  together  3000/.,  but  the 
merchant  afterwards  loads  these  parcels  all  on  board  The 
St.  Joaephy  the  underwriter  is  liable  only  on  the  policy  on 
goods  by  I^e  St.  Joseph,  to  the  extent  of  1000/.  and  no 
more;  and  as  to  the  remaiuiug  2000/.  he  is  discharged, 
although  all  the  three  ships  have  equally  perished  in  the 
course  of  the  voyage.* 

If,  however,  the  underwriters  consent  to  the  change  of 
ship,  or,  if  in  course  of  the  voyage  the  ship  be  so  disabled  as 


^  1  Emerigon,  c.  vi.  s.  5,  p.  174 ; 
and  Boulay-Paty's  Commentary,  ibid. 
178 ;  see  also  Code  de  Commerce, 
art.  361  ;  and  4  Boulay-Paty,  Droit 
Mar.  130^136. 

'  Upon  this  subject,  gfenerally.oon- 
Bult  Emerlgon  (o.  zii.  s.  16,  yoI.  i. 
pp.  419-426),  who  discusses  it  with 
his  usual  masterly  display  of  research 


and  reasoning;  see  also  Pothier 
Trait6  d'  Assurance,  nos.  68,  69,  70, 
71. 

'  1  Emerigon,  o.  xii.  s.  16,  p.  420. 

*  Pothier,  no.  68,  p.  Ill,  par  Es- 
trangin;  1  Emerigon,  421. 

^  Pothier,  Traits  d* Assurance,  no. 
68 ;  Code  de  Commerce,  art.  361 ;  4 
Boulay-Paty,  Droit  Mar.  132. 
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to  be  incapable,  by  any  means  at  the  master's  disposal,  of 
being  repaired  at  all,  or  in  time  to  take  on  the  cargo,  and 
the  master,  as  agent  for  all  concerned,  procure  another  ship, 
in  which  to  forward  the  cargo  to  its  port  of  destination ;  in 
snoh  case,  the  change  of  ship  does  not  discharge  the  imder- 
writers  on  goods,  freight,  or  profits,  from  the  liability  for 
loss  on  the  subjects  insured,  though  the  loss  occur  subse- 
quently to  the  change  of  ship. 

We  shall  proceed  now  to  consider  the  duties  of  the 
master,  and  to  discuss  those  cases  of  necessity  which  give 
him  the  right,  if  they  do  not  impose  upon  him  the  duty,  of 
forwarding  the  goods  in  another  ship. 


It  is  not  intended,  in  this  place,  to  enter  at  any  length  Of  the  master, 
into  those  general  duties  and  obligations  of  the  master,  in 
regard  to  the  conduct  of  the  ship,  which  more  properly  form 
part  of  a  professed  treatise  on  shipping;^  nothing  more  is 
proposed  than  to  notice  such  points  only,  in  respect  of  the 
master,  as  have  a  bearing  more  or  less  direct  on  the  subject 
of  sea  insurance;  and  to  this  end  we  will  consider — 1.  The 
naming  of  the  master  in  the  policy,  and  subsequently 
changing  him;  2.  His  power,  in  a  port  of  distress,  of 
hypothecating  the  cargo,  or  selling  part  of  it,  in  order  to 
repair  the  ship;  3.  His  power,  in  certain  cases,  to  sell  the 
ship  or  the  whole  cargo  ;  4.  His  power,  in  case  the  first  ship 
is  disabled,  of  sending  on  the  cargo  in  another ;  and  5.  The 
relation  in  which  he  stands  to  the  assured  and  to  the  under- 
writer in  case  of  abandonment. 

After  the  blank  left  in  our  common  printed  forms  of  Naminpthe 
policy  for  the  name  of  the  master  come  the  following  words  :  ^^^  ^ 
— "  or  whosoever  else  shaU  go  for  master  in  the  said  ship, 
or  by  whatsoever  other  name  or  names  the  said  ship,  or  the 
master  thereof,  is  or  shall  be  named  or  called." 

*  See  Maclaohlan  on  Shippicgj  cc.  iv.  and  v. ;  Do  Cuadra  r.  Swonn,  16 
C.  B.,  N.  S.  772. 
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From  this  olause  it  is  abundantly  evident,  that  it  is  no 
implied  condition  in  our  English  policies  either  that  the 
master  should  be  correctly  named,  or  that  the  same  master 
should  continue  on  board  throughout  the  voyage. 

The  law  is  the  same  in  Prance.^  At  the  same  time,  it  is 
the  law  of  France,  as  it  is  of  England,  that  in  case  a  change 
be  made,  it  be  not  such  a  change  as  would  increase  the  risk 
of  the  underwriters,  e.g.  by  substituting  in  time  of  war  a 
belligerent  instead  of  a  neutral  as  master.* 
What  change  But  although  a  change  of  the  master  may  be  made  without 
policy.  the  consent  of  the  underwriters,  and  before  the  commence- 

ment of  the  voyage,  it  is  incumbent  on  the  assured  to  make 
it  in  perfect  good  faith,  and  to  provide  a  substitute  of 
competent  skill.'  If  the  substitution  can  be  shown  to  have 
been  effected  for  any  fraudulent  purpose,  it  will,  of  course, 
vitiate  the  policy.* 

Suppose  that  a  British  ship  sails  with  a  certificated  master 
and  mates,  and  immediately  she  is  outside  the  port  a  relative 
of  the  owner  who  has  no  certificate,  suppose  for  no  other 
reason  than  that  he  is  under  age,  takes  the  command,  is  the 
policy  valid,  although  the  infant  be  not  named  master  in  it  P 
And  even  though  he  be  named  in  it,  is  the  ship  seaworthy 
imder  command  of  an  imcertificated  master  P  In  both  cases 
it  is  with  the  privity  of  the  owners.  In  the  first  case  there 
seems  to  be  a  legal  fraud  upon  the  underwriters,  which 
vitiates  the  contract.*  The  second  case  appears  to  be  deter- 
mined in  principle  by  the  decision  in  Farmer  v.  Legg, 
where  the  policy  was  held  void  because  the  ship,  when 
employed  in  the  slave  trade,  was  under  the  command  of 


1  1  Emerigon,  c.  tu.  bb.  1,  2,  3,  *  Boulay-Paty   on    1    Emerigon, 

pp.  184-190.  c.  vii.  s.  2,  p.  189.     See  the  Morocco 

^  1   Emerigon,   p.    187 ;   Boulay-  Land  and  Trading  Co.  (Umited)  i;. 

Paty,  in  his  Comment,   ibid.   188,  Fry,  11  L.  T.,  N.  S.  618;  UJur., 

agrees  with  Emerigon  in  this  con-  N.  S.  76,  coram  Stuart,  V.-C. 

struction  of  the  clause.  ^  See  The  Morocco  Land  and  Trad- 

3  See  VTalden  v.  Firemen's  Lie.  ing  Co.  r.  Fry,  coram  Stuart,  V.-C, 

Co.,  12  Johnson's  R.  138 ;  3  Kent,  11  L.  T.,  N.  S.  618 ;  11  Jur.,  N.  S. 

Com.  257,  note.  76. 
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an  unoertifioated  master,  contrary  to  the  31  G-eo;  3,  o.  54, 
s.  7.1 

If,  in  course  of  the  voyage,  by  reason  of  death,  disability,  Ofcherwue  if 
or  other  necessary  cause,  the  master  originally  named  in  the  of  neoee^. 
policy  be  rendered  incapable  of  acting,  or  if  he  abandon  his 
command,  tho  substitution  of  another  captain  in  such  case  of 
necessity,  will,  of  course,  in  no  way  affect  the  validity  of  the 
policy.^  Even  in  such  case,  however,  the  command  should 
not  be  delegated  to  a  master  belonging  to  a  belligerent 
nation  in  time  of  war ;  nor,  except  in  case  of  absolute 
necessity,  if  the  ship  be  British,  ought  the  appointment  to 
be  conferred  on  any  one  that  does  not  possess  a  British 
oertifici&te  of  qualification  for  master  on  such  a  voyage.' 


The  duty  of  the  master,  in  case  of  damage  to  the  ship,  is  Master's 

owersoi 
orrowing 
inde 
Bity. 


/  to  do  all  that  can  be  done  towards  bringing  the  adventure  ^,^^"  ^ 
to  a  successful  termination,  to  repair  the  ship  (if  there  be  a  HJ^®^  ^"^' 
reasonable  prospect  of  doing  so  at  an  expense  not  ruinous) 
and  to  bring  home  the  cargo,  and  earn  tho  freight  if 
possible.^  To  accomplish  this  object  of  repairing  his  vessel, 
the  master  is  authorized  to  bind  his  owner,  by  causing  the 
repairs  to  be  done  on  his  credit,  in  which  case  the  tradesman 
may  sue  the  owner;  or  by  borrowing  money  on  his  credit 
where  that  is  necessary,  in  which  case  the  lender  has  his 


*  Farmer  v.  Legg,  6  T.  R.  186. 
See  the  proTisions  requiring  certi- 
ficated masters,  mates,  and,  for 
steamers,  engineers  also,  17  &  18 
Vict.  o.  104,  8.  136;  25  &  26  Vict, 
c.  63,  s.  5.  And  for  the  construc- 
tion of  the  statute,  see  in  addition  to 
Farmer  v,  Legg,  supra,  Freard  v, 
Dawson,  1  Marsh.  Ins.  171,  and 
Cnnard  v.  Hyde,  29  L.  J.  (Q.  B.)  6, 
compared  with  Gunard  v,  Hyde,  27 
L.  J.  (Q.  B.)  408 ;  and  Wilson  v. 
Bankin,  84  L.  J.  (Q.  B.)  62.  The 
latter  two  of  these  cases  being  de- 
cided upon  the  same  statutory  pro- 
Tision  (16  &  17  Vict.  o.  107,  ss.  170, 
172,  now  repealed,  as  to  loading  tim- 


ber on  deck)  determine  that  the  policy 
is  not  void  if  the  assured  is  not  privy 
to  the  unlawful  acts  of  the  master. 
So  Australasian  Ins.  Go.  v,  Jackson, 
33  L.  T.,  N.  S.  286,  coram  P.  G.  on 
the  Kidnapping  Act,  35  &  36  Vict. 
0.  19. 

'  1  Emerigon,  c.  vii.  s.  3,  pp.  189, 
190. 

»  17  &  18  Vict.  c.  104,  s.  136. 

*  Opinion  of  the  Judges  in  Benson 
9.  Ghapman,  2  H.  L.  Gas.  696,  720. 
The  39  &  40  Vict.  o.  80,  s.  4, 
making  it  a  misdemeanor  in  him  to 
take  the  ship  to  sea  in  an  unsea- 
worthy  state  so  as  to  endanger  life, 
is  alio  intuitu. 
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remedy  against  the  owner ;  or  by  selling  a  portion  of  the 
cargo,  which  is  in  effect  borrowing  from  the  shipper  through 
the  medium  of  a  sale,  and  in  this  case  the  shipper  may  sue  the 
shipowner ;  or  the  master  may  hypothecate  part  or  the  whole 
of  the  cargo,  which  gives  a  right  to  the  proprietor  of  it  to 
recover  a  compensation  from  the  owner  of  the  vessel.  AU 
these  are  merely  modes  of  raising  money  by  the  agent  of  the 
shipowner  for  his  account  and  use,  to  enable  the  agent  to  do 
his  duty  by  repairing  the  ship.  The  agency,  for  the  purpose 
of  borrowing  by  these  various  modes,  and  so  binding  his 
owner  to  the  lender,  is  cast  upon  the  master  by  the  necessity 
of  the  case.^  He  may  also  hypothecate  the  ship  or  the 
freight,  or  both,  which  gives  the  lender  a  right  of  arrest  by 
Admiralty  process. 


Prior  com- 
munication 
required. 


There  is  this  one  condition,  however,  imposed  by  the  law 
on  these  various  powers  as  an  indispensable  prerequisite  to 
their  exercise,  that  the  master  is  bound  to  communicate  with 
the  owner  of  the  subject  to  be  so  dealt  with,  whenever  such 
communication  is  under  the  circumstances  practicable,  and 
would  not  be  attended  with  such  delay  as  must  prove 
seriously  detrimental  to  the  interests  involved.^ 


Power  to 
hypothecate. 


It  is  not  proposed  to  consider  here  the  authority  of  the 
master  to  bind  his  owner  by  borrowing  money  to  repair,  or 
by  causing  repairs  to  be  done  on  his  credit,^  but  merely  to 
notice  a  few  points  connected  with  his  power  to  hypothecate 
and  sell  the  cargo,  or  part  of  it.  With  regard  to  his  right 
to  hypothecate,  it  is  now  clear  law,  that  in  cases  of  justify- 
ing necessity,  or  to  use  the  language  of  Lord  Stowell,  in  the 
celebrated  case  of  The  Gratitudine — "  of  instant,  unforeseen, 
and  unprovided  necessity,"  the  master  having  no  other  means 
whatever  of  procuring  funds,  may  hypothecate  not  the  ship 
only,  but  the  cargo  also,  in  order  to  raise  money  for  the 


1  Jndgpaient  of  Ck>nrt  of  Exchequer 
in  Dnnoan  9.  Benson,  1  Exoh.  655 ; 
affirmed  in  Benson  r.  Dnncani  3 
Exch.  655. 


^  Maclachlan,  Shipping,  141,  147. 
'  8eeMaolachlan  on  Shipping,  civ. 
pp.  139,  143. 
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repairs  of  the  ehip.^  In  such  cases  the  master,  who  in  the 
ordinary  course  of  things  is  a  stranger  to  the  cargo,  except 
for  the  purposes  of  safe  custody  and  conveyance,  has  forced 
upon  him  the  character  of  agent  and  supercargo,  not  by  the 
immediate  act  and  appointment  of  the  owner,  but  by  the 
general  policy  of  the  law.^ 

The  extent  of  this  agency  in  respect  of  the  cargo,  is  to 
bind  it  to  the  lender  on  respondentia ;  a  right  of  action  over 
lying  for  the  owner  of  the  cargo  against  the  owner  of  the 
ship,  when  the  ship  is  the  sole  occasion  of  such  borrowing.' 

The  master  of  The  Lord  Cochrane  in  consequence  of  sea-  Benaonr. 
damage  hypothecated  for  repairs  the  ship,  freight,  and 
cargo,  including  the  plaintiff's  goods.  The  ship  when 
afterwards  sold,  and  the  freight,  produced  less  than  the 
sum  borrowed.  The  plaintiff  being  obliged  to  contribute 
towards  the  difference,  and  to  pay  costs  in  the  Court  of 
Admiralty,  brought  his  action  for  the  whole  of  this  loss 
against  the  owner  of  the  ship,  on  an  implied  promise  to 
indemnify.  The  Court  of  Exchequer  unanimously  sustained 
the  action,^  and  the  Court  of  Exchequer  Chamber  on  a  bill 
of  exceptions,  in  effect  affirmed  the  judgment.^  Patteson, 
J.,  delivering  the  judgment  of  the  latter  Court,  lays  down 
the  law  as  to  the  authority  of  the  master,  and  the  liability  of 
the  shipowner  in  the  following  terms : — 

''In  ordering  the  repairs  of  the  ship,  the  master  acts  Master  agent 

of  shipowner. 


1  The  Qratitudine,  3  Rob.  240. 

»  Id.  260. 

'  **The  case  of  The  Gratitndine 
dealt  only  with  the  authority  of  the 
master  in  re  spect  of  binding  the  cargo 
to  the  lender  of  the  money,  it  deter- 
mined Lothiog  as  to  the  relative  rights 
of  the  owners  of  the  ship  and  of  the 
cargo  inter  te;**  per  Pattesoni  J., 
delivering  the  judgment  of  the  Ex- 
chequer Chamber  in  Benson  v.  Dun- 
can, 3  Ezoh.  656. 

*  Duncan  r.  Benson,  1  Exoh.  537 ; 
S.  C„  17  L.J.  (Ex.)  238. 

'  The  bill  of  exceptions  was  ten- 


dered to  the  ruling  of  the  learned 
Judge  who  tried  the  cause  on  the 
second  count ;  the  second  count  was 
on  the  bill  of  lading  for  the  non-deli- 
very of  the  plaintiff's  goods  by  the 
defendant,  the  shipowner,  and  the  bill 
of  exceptions  raised  two  substantial 
questions,  viz.  whether  as  against  the 
owners  of  the  ship,  the  master,  under 
the  circumstances,  had  authority:  1. 
To  order  the  repairs ;  2.  To  execute 
the  bottomry  bond.  The  Court  of 
Exchequer  Chamber  held  in  the  affir- 
mative on  both. 
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exclusively  as  the  agent  of  the  owner  of  the  ship.  No  other 
person  but  the  owner  of  the  ship  and  his  agent  can  have 
any  authority  to  order  the  repairs.  The  owner  of  the  cargo 
cannot  insist  on  such  repairs  being  made,  for  the  shipowner 
is  absolved  from  his  contract  to  carry  if  prevented  by  perils 
of  the  sea,  and  he  is  bound  by  it  if  prevented  by  inherent 
defects  in  the  ship.  Being  then  the  agent  of  the  shipowner 
in  ordering  the  repairs,  how  can  he  be  the  agent  of  any  one 
else  in  borrowing  money  to  pay  for  them  ?  If,  in  order  to 
borrow  that  money,  he  is  obliged  to  hypothecate,  not  only 
the  ship,  but  the  cargo,  he,  in  eflFect,  borrows  money  on  the 
cargo  for  the  benefit  of  the  shipowner,  just  as  much  as  he 
would  have  done  had  he  sold  a  part  of  the  cargo  to  raise  the 
necessary  funds,  in  which  case,  it  is  not  doubted  that  the 
shipowner  mtist  have  indemnified  the  owner  of  the  cargo."  ^ 

Keoessitjr  is  Necessity  is  the  origin  of  the  master's  authority  to  borrow; 

criterion  of  and  if  simpler  powers  fail  him,  necessity  is  still  the  criterion 
e  power.  ^£  j^j^  authority  to  resort  to  powers  of  a  more  extensive  and 
extraordinary  nature.^  He  must,  in  the  first  instance, 
endeavour  to  raise  the  money  upon  the  credit  of  his  owners ; 
if  that  resource  fail  him,  and  only  then,  will  he  be  justified 
in  resorting  to  hypothecation.'  It  is  nowhere  laid  down  that 
for  the  ship's  purposes  he  shall  not  in  the  first  instance  resort 
to  hypothecation  of  the  cargo,  but  so  natural  is  it  to  expect 
one  in  such  a  situation  to  supply  his  owner's  necessities  from 
their  own  resources,  that  if  ship,  freight,  and  cargo  be 
hypothecated  in  separate  bonds,  the  Court  of  Admiralty  will 
exhaust  the  proceeds  of  ship  and  freight  before  calling  upon 
the  owners  of  cargo  to  contribute.*  Indeed  a  lien  on  cargo 
for  the  uses  of  the  ship  is  said  impliedly  to  include  ship  and 
freight  also.*  The  law  expects  him,  however,  to  communicate 
with  the  owners  of  ship  or  cargo  before  exercising  any  of 

'  Benfion  v.  Duncan,  3  Ezch.  656,  Fenningi  1 1  C.  B.  88. 

666;  S.  a,  18  L.J.  (Ex.)  172,  173.  *  The   Constancia,    10  Jur.   845; 

^  Maclachlan  on  Shipping,   141-  Madachlan  on  Shipping,  706. 

167.  *  Maclachlan,  706. 

*  Per  Jcrvls,  C.  J.,  in  Stainbank  r. 
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his  extraordinary  powers  of  borrowing,  except  where  the 
opportunity  of  oommunication  is  not  correspondent  with  the 
existing  necessity.^  The  right  to  hypothecate,  usually  exer- 
cised in  countries  other  than  that  of  the  owners'  residence, 
may  be  resorted  to  even  in  a  port  of  the  country  where  his 
owners  reside,  provided  the  master  have  no  means  of 
communicating  with  them,  and  there  is  no  other  mode  of 
escaping  from  the  pressure  of  the  necessity.^ 

This  power  of  the  master  is  confined  to  hypothecation.  Power  to 
strictly  and  properly  so  called,  as  distinguished  either  from  not  to  mort- 
a  mortgage,  which  transfers  the  property,  or  a  pledge  or  fif*»eorpawn. 
pawn  at  common  law,  which  gives  such  a  lien  on  the  chattel 
as  is  void  without  actual  possession.     Hypothecation  gives 
a  maritime  Uen  which  exists  independently  of  possession,  and 
which  may  be  enforced  against  the  subject  of  it,  through  the 
medium  of  legal  process  on  the  tergiination  of  the  voyage ; 
moreover  it  is  essential  to  the  validity  of  hypothecation,  that 
the  sea  risk  should  be  incurred  by  the  lender,  and  that  the 
privilege  or  claim  should  take  effect  only  in  the  event  of  the 
ship's  safe  arrival.* 

Hence,  where  the  master,  besides  drawing  bills  on  his 
owners,  also  executed  an  instrument  purporting  to  be  an 
hypothecation  of  ship,  c£krgo,  and  freight,  whereby  the 
merchant  forbore  to  take  maritime  interest,  and  the  master 
took  on  himself  and  his  owner  the  risk  of  the  voyage,  making 
the  money  payable  in  any  event,  it  was  held  that  this  was 
beyond  the  scope  of  his  authority  as  agent,  and  did  not, 
therefore,  bind  his  owner  to  the  merchant  who  had  advanced 
the  money.* 

But  as  instruments  of  hypothecation  are  the  (statures  of 

^  Wallace  v.  Fielden,   7    Moore,  Ad.  29. 

P.  G.   398,  409;  The   Hamburgh,  '  Seethejudgmeatof  Jerm,  C.  J., 

coram  P.  C,  83  L.  J.  (Ad.)  116;  in  Stainbanki'.  Fenning,  11  C.B.88, 

Klelnwort  &  Co.  v.  Oaasa  Maritima  and  of  Parke,  B.,  in  Stainbank  i^. 

of  Genoa,  2  App.  Caa.  166;  Mao-  Shepard,  13  C.  B.  441. 

laohlan,  141,  147.  *  Stainbank  v.  Fenning,  11  G.  B. 

'  La  Ysabel,  Bozzo,  1  Boda.  Ad.  51 ;  Stainbank  v.  Shepard  (in  the 

*273;  The  Trident,  Simeon,  IW.  Rob.  Etch.  Ghamber),  13  G.  B.  418. 
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necessity  and  distress,  and  usually  oontain  the  language  of 
commeroial  men  and  not  of  lawyers,  they  receive  a  liberal 
construction.^  If,  therefore,  the  risk  should  not  be  mentioned 
in  express  terms,  yet  it  will  suffice,  if  it  can  be  fairly  and 
reasonably  inferred  from  the  whole  document,  that  it  was 
the  intention  of  the  parties  to  make  the  repayment  of  the 
money  dependent  on  this  contingency.^ 


Power  to  sell 
portion  of 
cargo. 


Amoont 
vhioh  the 
owner  of  the 
goods  sold  is- 
entitled  to 
reooyer. 


The  sale  of  portion  of  the  cargo  by  the  master  for  repairs 
of  the  ship  in  a  port  of  distress,  stands  on  the  same  conditions 
as  his  other  borrowing  powers,  and  is  of  the  nature  of  a  loan 
from  the  owner  of  the  goods.'  It  is  only  to  be  exercised 
for  the  purpose  of  enabling  the  ship  (or  a  substituted  ship 
as  it  should  seem)  to  proceed  with  the  cargo,  or  the  residue 
of  it,  on  the  voyage  chartered  or  insured ;  and,  if  the  master 
tmduly  puts  an  end  to  ^e  voyage  insured,  it  is  held  in  the 
United  States,  apparently  on  very  good  grounds,  that  the 
master  is  not  justified  in  selling  any  part  of  the  cargo  for 
repairs  for  a  new  voyage.* 

The  owner  of  the  goods,  whether  or  not  the  ship  after- 
wards arrives  at  her  destination,  is  entitled  to  recover  as 
against  the  shipowner  in  respect  of  the  goods  so  sold ; 
and  he  may  claim,  at  his  option,  either  the  price  for  which 
the  goods  actually  sold  at  the  port  of  distress,'  or,  the 
amount  for  which  they  would  have  sold  at  the  port  of 
discharge.^ 


^  Ifaolachlan  on  Shipping,  62. 

«  Id.  60. 

3  See  the  judgment  of  the  Exbhe- 
quer  in  Bunoan  v,  Benson,  1  Exch. 
666. 

*  Watt  17.  Potter,  2  Mason,  R.  77 ; 
3  Kent,  Com.  173. 

>  Campbell  v,  Thompson,  1  Stark. 
490 ;  Ribhaidson  v.  Konrse,  3  B.  & 
Aid.  237 ;  see  Hopper  v.  Bnmess,  1 
C.  P.  Div.  137. 

^  Per  cnriam,  Atkinson  v.  Ste- 
phens, 7  Exch.  667,  673,  676 ;  Alers 
V,    Tobin,    Abbott   on    Ship.    256; 


HaUett  V,  Wigram,  9  C.  B.  680; 
S,  C,  19  L.  J.  (C.  P.)  281. 

It  is  singalar  that  doubts  should 
have  been  raised  about  the  ship- 
owner's liability  for  the  price  of  the 
goods  sold  by  his  captain,  in  case  the 
ship  is  afterwards  lost  before  arriYaL 
Lord  Tenterden  inclines  to  the  opinion 
of  Emerigon  as  the  more  reasonable, 
viz.,  that  the  money  is  only  payable 
in  case  of  the  ship's  aniyal,  on  the 
ground  that  the  merchant  is  thus  not 
placed  in  a  worse  condition  than  if 
his  goods  had  not  been  sold,  but  had 
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Ab  tliis  power  of  selling  the  goods  of  the  shipper  for  the  Right  of  sale 
repairs  of  the  ship  is  conferred  for  the  sake  of  ultimately  can  extend  to 
procuring  the  arrival  of  some  part  of  the  cargo  in  the  ^^^^  ^^ 
repaired  ship,  it  extends  to  the  sale  of  part  only  of  the 
cargo,  and  not  of  the  entirety ;  for  it  is  not  to  he  presumed 
to  be  for  the  interest  of  the  shipper  that  the  whole  should 
he  sold,  in  order  to  enable  the  ship  to  proceed  empty  to  her 
port  of  destination.^ 

On  the  other  hand,  the  master  may  well  hypothecate  the  But  the  whole 
entirety  of  the  cargo,  as  that  may  be  for  the  benefit  of  the  hy^thecatsd. 
whole,  by  providing  means  for  forwarding  the  whole  to  a 
proper  market,  where  it  may  realize  far  more  than  the 
amount  raised' on  hypothecation,  and  the  expenses  of  the 
loan.^  It  will  be  sufficient  here  to  have  pointed  out  thus 
generally  the  extent  and  limits  of  this  power,  reserving  any 
particular  instances  of  its  exercise  for  a  more  detailed 
examination  in  subsequent  parts  of  this  work.^ 


The  point  of  the  preceding  inquiry  was,  the  extent  of  the  Power  of  the 
master's  power  to  hypothecate  ship  and  cargo,  or  sell  part  of  Sip,  or  tho 
her  cargo  for  the  purpose  of  repairing  the  ship,  and  enabling  ^hole  cargo. 
her  to  prosecute  her  voyage.     The  cases  now  to  be  con- 
sidered are  those  in  which  the  further  prosecution  of  the 
enterprise  has  become  hopeless — where  the  ship  cannot  be 
repaired  or  the  cargo  forwarded — imder  which  circumstances, 
by  a  still  further  extension  of  his  powers,  he  is  justified, 
from  the  paramount  necessity  of  the  case,  in  selling  the 
ship  or  the  whole  of  the  cargo,  or  both.* 

It  is  obvious  that  nothing  but  a  case  of  absolute  and 
sapreme  necessity,  such  as  sweeps  all  ordinary  rules  before 

remained  on  board ;  Abbott  on  Ship-  240 ;  and  see  Doncan  v,  Benson,  1 

ping,  pp.  257,  279,  lOth  ed.    See  the  Ezch.   637  ;  Benson  f.  Duncan,   3 

authorities   considered,    Madachlan  Ezch.  656. 

on  Shipping,  440-443.  ^  See  post,  Part  III.,  Cliaps.  lY., 

^  Freeman  v.  East  India  Go.,   6  VII.,  VIII.,  and  elsewhere. 

B.  &  Aid.  617  ;  per  curiam,  Duncan  '  See   Maolachlan    on    Shipping, 

V.  Benson,  I  Exch.  537,  566.  156,  159. 

>  The  Gratitudine,  3  Rob.  Rep. 
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it,  can  justify  such  a  sale  on  the  part  of  the  master.  He  is 
employed,  as  servant  of  the  owners,  to  navigate  the  ship, 
and,  as  agent  for  both  the  shipowner  and  the  merchant, 
to  carry  the  goods  to  their  port  of  destination;  and  his 
disposal  by  sale  of  that  which  he  is  thus  entrusted  to  navigate 
or  convey,  would  in  ordinary  cases  be  the  mere  unauthorized 
act  of  a  servant  manifestly  exceeding  his  commission. 
Extreme  emergencies,  however,  may  arise  in  which  the 
master,  at  a  distance  from  his  home  port,  and  without  avail- 
able opportunity  of  consulting  either  the  shipowner  or  the 
merchant,  has  no  alternative  left  him,  acting  with  perfect 
good  faith  as  a  prudent  and  skilful  man,  and  for  the  best 
interests  of  all  concerned,  but  to  sell  the  property  entrusted 
to  his  charge.  What  those  circumstances  and  what  that 
emergency  may  be  which  will  justify  him  in  thus  acting,  we 
shall  have  frequent  occasion  to  consider,  in  treating  of  the 
question  of  constructive  total  loss  on  ship  and  goods:  we 
therefore  confine  ourselves  here  to  a  brief  statement  of  the 
nature  of  the  power,  and  the  limitations  on  its  exercise.  • 
Nature  of  thiB      The  nature  of  this  power  has  been  thus  expressed  by 

power  **T»Tfcnii  t         *  • 

vested  in  the  Parke,  B. : — *.*  The  master  has,  by  virtue  of  his  employment, 
neoessity^of  ^^t  merely  those  powers  that  are  necessary  for  the  navigation 
the  oaae.  ^f  ^j^^  ^^^^^  ^^^  ^j^^  conduct  of  the  adventure  to  a  safe  ter- 

mination, but  also  a  power  when  such  termination  becomes 
hopeless,  and  no  prospect  remains  of  bringing  the  vessel 
home,  to  do  the  best  for  all  concerned,  and  therefore  to 
dispose  of  her  for  their  benefit."^ 
LimitationB         If  the  ship  be  driven  ashore  and  wrecked  to  pieces,  or  no 

on  iiniM  T)01Rr6I* 

aeitieJatesto  longer  retains  the  character  of  a  ship  at  all,  the  master  is 
«o  "hip.     Nearly  justified  in  selling  the  remains  of  the  wreck.*    But 
this  is  an  extreme  case. 

If  the  master,  after  the  utmost  endeavours,  is  compelled  to 
renounce  all  hope  of  bringing  her  home,  either  on  account  of 
the  physical  impossibility  of  extricating  her  at  all  with  the 
means  at  his  command,  or  of   his  inability  to  find   the 

1  Hnnter  r.  Parker,  7  H.  &  W.  ^  Cambridge  r .  Anderton,  2  B.  & 

342.  Cr.  691. 
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necessary  funds  for  the  purpose, — in  such  case,  if  the  daiiger 
is  imminent,  and  delay  likely  to  prove  destructive,  the  master 
is  justified  in  selling  the  ship  as  she  lies,  although  at  the 
time  of  sale  she  still  retctins  the  character  of  a  ship.^ 

Thus',  to  take  the  case  put  by  Lord  Stowell,  in  The  Fanny 
and  Elmira,  of  a  ship  cast  away  in  a  foreign  country,  where 
there  is  no  correspondent  of  the  owners,  and  no  money  to 
be  had  on  hypothecation  to  put  her  in  repair,  and  all  this 
at  such  a  distance  from  the  home  port  that  the  ship 
may  rot  before  the  master  can  hear  from  his  owners,  our 
Courts  in  such  a  case  have  held  a  sale  by  the  master  to  be 
justifiable.^ 

The  exercise,  however,  of  this  power  is  most  jealously 
watched  by  the  English  Courts,  and  rigorously  confined  to 
cases  of  extreme  necessity,  a  necessity  that  leaves  the  master 
no  alternative  as  a  prudent  and  skilful  man,  acting  bond 
fide  for  the  best  interests  of  aU  concerned,-  and  with  the 
best  and  soundest  judgment  that  can  be  formed  under  the 
circumstances,  but  to  sell  the  ship  as  she  lies.^ 

If  he  come  to  this  conclusion  hastily,  either  without 
sufficient  examination  into  the  actual  state  of  the  ship,^  or 
without  having  previously  made  every  exertion  in  his  power, 
with  the  means  then  at  his  disposal,  to  extricate  her  from 
the  peril,  or  to  raise  funds  for  her  repair,*  he  will  not  be 
justified  in  selling,  even  though  the  danger  at  the  time 
appear  exceedingly  imminent.® 


^  Bobertson  v.  Clarke,  1  Bing.  445 
Mount  f.  Haniflon,  4  Bing*.  388 
Hunter  v.  Parker,  7  M.  &  W.  342. 

3  TheFannyandElmirajEdw.Ad 
117 ;  see  also  Read  v.  Bonham,  3  B 
&  B.  147  ;  The  Margaret  Mitchell,  4 
Jnr.,  N.  8.  1193 ;  Swab.  Ad.  382 
The  Glasgow,  Swab.  Ad.  145;  The 
Bonita,  Lushington's  Ad.  252. 

3  Alcock  V,  Hoyal  Exch.  Co.,  13 
Q.  B.  29 ;  Enight  v.  Faith,  15  Q.  B. 
649 ;  see  Famworth  v.  Hyde,  34  L.  J. 
(C.  P.)  207.  This  latter  case  went 
off  on  appeal  upon  the  comparison 

M. 


of  expenditure  with  value  which  in 
the  result  defeated  the  constructive 
total  loss  claimed  against  the  under- 
writers; L.  R.,  2  C.  P.  204. 

*  Hayman  v,  Moulton,  5  Esp.  65  ; 
Reid  r.  Darby,  10  East,  143 ;  Doyle 
V.  Dallas,  1  Moo.  &  Rob.  48. 

^  Gardner  v,  Salvador,  1  Mood.  & 
Rob.  118 ;  The  Fanny  and  Elmira, 
Edw.  Ad.  117. 

«  Idle  V.  Royal  Exch.  Co.,  3  B.  & 
B.  151,  in  which  the  Court  of  King's 
Bench  reversed  the  judgment  of  the 
Common  Pleas  which  had  been  given 

A  A 
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In  the  United 
States. 


In  France. 


A  mere  difficulty  in  procuring  the  necessary  funds^  or  the 
necessary  materials  for  repairs,^  although  it  may  he  very 
considerahle,  and  such  as  to  impose  great  sacrifice  of  time 
and  money,  will  not  justify  the  master  in  selling  instead  of 
repairing. 

In  the  United  States,  the  limitations  upon  the  exercise  of 
this  power  do  not  seem  to  he  even  yet  very  certainly  defined. 
In  some  cases*  a  more  extensive  liberty  than  that  allowed  hy 
the  English  rule,  has  been  avowedly  conceded,  and  the 
position  advanced,  that  the  master  may  sell  in  all  cases 
where  he  has  good  reason  to  believe  that  the  owner  would 
elect  to  abandon,  i.e,y  in  all  cases  of  constructive  total  loss.* 
On  the  other  hand,  the  stricter  doctrine  of  the  English  law 
has  been  asserted  and  maintained  in  more  recent  decision^ 
of  the  Courts  of  Massachusetts,*  which  derive  additional 
sanction  from  the  opinion  of  Chancellor  Kent,  who  declares 
**  the  strict  rule  to  be  the  one  best  supported  by  reason  and 
authority."  * 

In  France,  the  Ordonnanoe  de  la  Marine,  following  in  this 
respect  the  maritime  laws  of  the  middle  ages,®  absolutely 
prohibited  the  master  from  selling  the  ship  in  any  case, 
except  under  the  special  direction  of  the  owners;^  the  same 
absolute  prohibition  was  contained  in  the  draft  of  the  new 
Code  de  Commerce:  but  on  strong  representations  of  the 
mischiefs  that  might  ensue  from  so  rigorous  a  rule,  it  was 
relaxed,  and  the  sale  of  the  ship  by  the  master  was  permitted 
in  the  sole  case  "  of  innavigability  legally  certified  "  (innavi- 
gabilit^   l^galement    constatee),   that   is,    as    Boulay-Paty 


in  f  avoorof  the  right  to  sell ;  8  Taunt. 
765 ;  Cobequid  Marine  Ins.  Go.  v. 
Barteaux,  L.  K.,  6  P.  C.  319 ;  8ce, 
however,  Hunter  v.  Parker,  7  M.  & 
W.  342. 

*  Somes  V,  Sugruo,  4  C.  &  P.  274. 

*  Fumeaux  v.  Bradley,  1  Park,  Ins. 
365. 

'  American  Ins.  Co.  v.  Center,  4 
Wendeirs  (Sup.  Court)  R.  45. 

*  Gordonr.  The  Massachusetts  Fire 
and  Mar.  Ins.  Co.,  2  Pickering's  R. 


249  ;  Hall  r.  The  Franklin  Ins.  Co., 
9  Pickering's  R.  466. 

*  3  Kent,  Com.  173,  174,  note; 
Accord.  2  Parson,  Ins.  147. 

^  The  Jugemens  d'Oleron,  art.  1  ; 
the  Laws  of  Wisby,  art.  13,  and 
those  of  the  Hanse  Towns,  art.  57, 
expressly  prohibit  the  master  from 
selling  the  ship  in  any  case ;  2 
Boulay-Paty,  Droit  Mar.  85. 

"^  Ord.  do  la  Marine,  liv.  ii.  tit.  1, 
art.  19. 
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explains  it,  upon'  the  report  of  experienced  navigators, 
appointed  to  act  as  surveyors  by  the  local  authorities,  and 
followed  by  a  formal  condemnation  in  the  local  tribunals.^ 

The  French  jurists  confine  the  "  innavigability,"  spoken  of 
in  the  Code,  to  the  single  case,  in  which  the  ship  cannot  be 
repaired  so  as  to  continue  its  voyage  or  keep  the  sea, — 
(il  faut  que  le  navire  ne  puisse  achever  son  voyage,  et  qu'il 
soit  juge  incapable  de  f aire  son  retour : — il  faut  que  le  navire 
ne  puisse  pas  6tre  raccommod^,  et  qu'il  soit  hors  d'etat  de 
naviguer).* 

Boulay-Paty  considers  this  prohibition  to  sell  as  a  very 
important  safeguard  of  the  interest  of  shipowners  against 
the  frauds  of  the  master;  and  remarks,  that  the  Courts 
cannot  be  too  strict  in  confining  it  to  the  sole  case  of  real 
and  bond  fide  innavigability  in  the  sense  above  explained.' 
It  is  remarkable,  that  among  the  representations  addressed 
to  the  French  legislature,  in  order  to  induce  them  to  relax 
the  ancient  rule,  one  of  the  cases  stated  as  showing  its 
hardship,  and  in  which  the  power  of  sale  seems  still  denied, 
is  where  the  cost  of  repairing  the  ship  will  exceed  its  value 
when  repaired  (pour  ne  pouvoir  6tre  r^par^  sans  qu'il  en 
coAte  sa  valeur  et  au-delel).  As  no  notice  is  taken  of  this 
case,  either  by  Boulay-Paty  or  Fardessus,  in  interpreting 
the  legal  meaning  of  the  word  "  innavigabiKt^,"  used  in  the 
237th  article  of  the  Code,  it  is  fair  to  conclude,  that,  in  the 
opinion  of  these  eminent  jurists,  the  case  supposed  would 
not  warrant  the  master  in  selling,  and  that  the  rule  of  the 
French  law  on  this  point  is  more  rigorous  than  our  own. 

In  one  case  in  the  United  States,  the  power  of  the  master 
to  sell  was  limited  to  a  foreign  coast  ;^  but  it  has  since  been 
decided  there,  by  Story,  J.,  that  in  a  case  of  overwhelming 
urgent  necessity,  the  master  has  a  right  to  sell  the  vessel 

1  2    Boulay-Paty,    86;   Code   de  606. 

Comm.  art.  237.  '  2  Bonlay-Paty,  89. 

3  2  Boulay-Paty,  Droit  Mar.  88 ;  *  Scull  v.  Briddle,  2  Wash.  Giro, 

aee  also  3  Pardessus,  Droit  Com.  no.  Court  B.  150. 
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as  well  on  a  home  as  on  a  foreign  shore,  and  whether  the 
owner's  residence  be  near  or  at  a  distance.^ 

The  power  of       His  power  to  sell  the  whole  cargo  depends  on  exactly  the 
whole  cargo.    Same  principles  as  the  power  to  sell  the  ship,  and,  like  it,  can 
only  be  exercised  in  cases  of  extreme  necessity. 

In  the  admirable  language  of  Lord  Stowell,  "  though  the 
master,  in  the  ordinary  course  of  things,  is  a  stranger  to  the 
cargo,  beyond  the  purposes  of  custody  and  conveyance ;  yet 
in  cases  of  instant  and  unforeseen  and  unprovided  necessity, 
the  character  of  supercargo  or  agent  is  forced  on  him  by  the 
general  policy  of  the  law,  unless  the  law  can  be  supposed  to 
mean  that  valuable  property  in  his  hands  is  to  be  left  without 
protection  or  care."  ^ 

In  respect  of  a  perishable  cargo,  which  was  the  case  under 
consideration,  the  learned  judge  says, — ''Suppose  the  case  of 
a  ship  driven  into  port  with  a  perishable  cargo ;  or  suppose 
the  vessel  unable  to  proceed,  or  to  stand  in  need  of  repairs, 
what  must  be  done  ?  The  master,  in  such  case,  must  exercise 
his  judgment,  whether  it  would  be  better  to  tranship  the 
cargo,  if  he  has  the  means,  or  to  sell  it ;  he  is  not  bound  to 
tranship,  he  may  not  have  the  means  of  transhipment,  but 
even  i£  he  has,  he  may  act  for  the  best  in  deciding  to  sell. 
If  he  has  not  the  means  of  transhipment  he  is  under  an 
obligation  to  sell  the  cargo,  unless  it  can  be  said  that  he  is 
under  an  obligation  to  let  it  perish."  ^ 

Where  the  ship  is  disabled,  and  the  cargo,  being  sea- 
damaged,  and  of  a  perishable  nature,  is  in  danger  of  being 
destroyed  by  the  rapid  progress  of  putrefaction  if  not  sold,  it 
is  in  the  master's  power,  if  not  his  duty,  immediately  to  sell 
it  ;^  and  this  duty,  it  seems,  would  be  equally  imperative,  or, 
at  all  events,  the  authority  equally  clear,  in  such  a  case,  were 
the  ship  not  permanently  disabled,  but  capable,  after  repair, 
of  taking  on  the  cargo.^ 

^  The  brig  Sarah  Anxii  2  Sumner's  '  Vlierboom  v.  Chapman,  13  M.  & 

B.  206,  cited  3  Kent,  Com.  174,  note.  W.  320. 

3  Per  Lord  Stowell  in  The  Gratitu-  «  Roux  v.  Salyador,  3  Bing.  N.  C. 

dine,  3  Rob.  Rep.  240,  257,  259.  266. 
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The  power  of  sale,  however,  where  the  ship  is  not  disabled, 
or  where  there  is  the  means  of  transhipment,  must  be  strictly 
confined  to  cases  in  which  the  cargo  is  of  a  perishable  nature, 
and  has  suifered  so  much  sea-damage  as  renders  it  physically 
impossible  for  it,  if  sent  on,  to  arrive  in  species  at  its  port  of 
destination.^ 

Where  the  original  ship  is  disabled,  but  there  is  means  of 
transhipment,  and  the  cargo  neither  of  a  perishable  nature, 
nor  sea-damaged,  the  master  is  not  justified  in  selling,  but  is 
at  all  events  entitled  to  tranship.^  On  the  other  hand,  if 
there  be  no  means  of  transhipment,  or  hope  of  any,  or  if  the 
cost  of  saving  and  transhipping  and  sending  home^  the  cargo 
would  be  more  than  its  worth  when  landed  at  its  port  of 
destination,  the  master  might  possibly  be  held  empowered 
to  sell  the  cargo  if  he  had  the  opportunity,  though  it  were 
neither  sea-damaged  nor  of  a  perishable  nature.^  But  if  not 
otherwise  justifiable,  it  will  not  be  justified  by  decree  of  a 
Vice- Admiralty  Court  ordering  such  sale.* 

"In  our  opinion,"  say  James  and  Cotton,  L.JJ.,  "pur- 
chasers of  cargo  from  a  master  cannot  justify  the  sale,  unless 
it  is  established  that  the  master  used  all  reasonable  efforts  to 
have  the  goods  conveyed  to  their  destination  as  merchantable 
articles,  or  could  not  do  so  without  an  expenditure  clearly 
exceeding  their  value  after  their  arrival  at  their  destination." 
In  this  case,  the  insurers  of  cargo  filed  a  bill  against  the 
purchasers  of  cargo  to  have  the  purchase  set  aside  and  the 
purchasers  treated  as  salvors  only.  The  plainti£Ps  were 
successful.^ 

The  justifiable  sale  by  the  master  of  a  perishable  cargo  at  The  master 
a  port  of  distress  transfers  the  property,  and  binds  the  shipper  shipiS^or 

*  Hunt  V,  Royal  Exch.  Afi8.  Co.,  6  Aid.  617. 

M.  &  Sel.  65 ;  Roux  v,  Salvador,  3  ^  Per  Bay  ley,  J.,  in  Hunt  v.  Royal 

Bing.  N.  C.  266 ;  Wilson  v.  Royal  Exch.  Ass.  Co.,  6  M.  &  Sel.  66,  67. 

Exch.  Co.,  2  Camp.  623  ;  Meyer  v,  *  Van  Omeron  v.  Dowick,  2  Camp. 

Ralli,  1  C.  P.  Diy.  358.  N.  P.  42 ;  Reid  v.  Darby,  10  East, 

3  Anderson  v.  Wallis,  2  M.  &  Sol.  143  ;  Morris  v.  Robinson,  3  B.  &  Cr. 

240;  Wilson  r.  Millar,  2  Stark,  K.  P.  196. 

1;  Morris  9.  Robinson,  3  B.  &C.  196;  ^  Atlantic    Mutual    Ins.    Co.    r. 

Freeman  v.  East  India  Co.,  5  B.  &  Huth,  16  Ch.  Div.  474,  481. 
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on  the  ground  that  the  oharacter  of  agent  for  the  ehipper  is 
neoessarily  devolved  on  the  master  bj  the  emergency ;  but 
the  master  cannot  in  such  case  be  considered  as  the  agent  of 
the  shipper  for  the  purpose  of  receiving  the  damaged  goods 
at  the  port  of  distress,  dispensing  with  their  further  carriage, 
and  thereby  entitling  the  shipowner  to  pro  raid,  freight. 
The  presumption  that  he  is  agent  for  the  shipper  in  such 
cases  in  selling  the  goods  is  incompatible  with  the  presump- 
tion that  he  is  also  agent  for  the  shipper  in  dispensing  with 
their  further  carriage.     ^'  The  agency  of  the  master  from 
necessity,  arises  from  his  total  inability  to  cany  the  goods 
to  the  place  of  destination,  which  therefore  dispenses  with 
the  performance  of  that  primary  duty  altogether.     On  the 
other  hand,  the  right  to  freight  pro  raid  arises  from  the 
presumed  waiver  on  the  part  of  the  shipper  of  the  per- 
formance of  a  duty  which  the  master  (on  behalf  of  the 
shipowner)  was  ready  to  execute."  ^ 


O 


Power  of  the        The  Subject  of  which  we  now  come  to  treat  has  been  in 

master  to  ,  x*  •      x  j   •  j«  •  ^  ix.  j.»      • 

Bend  on  the      Bome  degree  anticipated  m  our  discussion  of  the  conunumg 
^fhOT^ship.    l^l^ility  of  the  underwriter  when  goods  are  of  necessity 
shifted  into  a  different  ship  from  that  named  in  the  policy. 

We  have  seen  that  to  repair  the  ship,  if  that  be  reasonable 
and  practicable,  is  clearly  his  duty,  in  order  to  prosecute  the 
remainder  of  the  voyage.^  He  may  retain  the  cargo  till  she 
is  ready,  unless,  from  the  perishable  nature  thereof,  that 
would  be  attended  with  serious  injury.*  In  that  case,*  or 
in  case  the  ship  cannot  be  repaired  at  all,  or  not  without 
unusual  loss  of  time,  he  is  at  liberty  to  procure  another  ship 
and  send  on  the  cargo  by  it;'  this  also  he  may  do  on  the 


^  Per  Parke,  B.,  Vlierboom  v. 
Chapman,  13  M.  &  W.  230,  239. 

'  Per  Judgfes  in  Benson  f^.  Chap- 
man, 2  H.  L.  Cas.  696,  720;  ante, 
p.  347. 

'  The  laws  of  Oleron,  art.  4,  1 
PardePB.  325;  Matthews  v.  Gibbs, 


30  L.  J.  (Q.  B.)  65. 

«  Per  Lord  StoweU,  The  Gmtitu- 
dine,  Mazzola,  3  C.  Hob.  Ad.  240, 
257,  et  seq. 

^  Shipton  V.  Thornton,  9  A.  &  £. 
314  ;  Matthews  t^.  Gibbs,  30  L.  J. 
(Q.  B.)  66 ;  Luke  v.  Lyde,  2  Burr. 
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high  seas,  if  the  opportunity  of  transhipment  occurs,  and 
the  occasion  for  it  be  pressing,  and  he  is  not  answerable  in 
that  case,  although  his  own  ship  actually  survive  the  voyage, 
and  the  other  perish  with  the  cargo. 

"  It  never  has  been  decided  in  this  country  whether,  under 
any  circumstances,  he  is  bound  to  do  this.  By  the  Bhodian 
law,^  it  is  left  discretionary,  as  it  is  by  the  laws  of  Oleron,* 
and  would  appear  to  be  so  left  by  the  ordinance  of  Wisby, 
did  not  a  subsequent  article,  copied  also  into  the  Hanse 
Ordinance,'  bear  testimony  of  a  contrary  disposition,  thereby 
agreeing  with  the  maritime  law  of  Amsterdam.^  According 
to  the  interpretation  put  by  Vinnius  upon  the  Boman  law, 
the  master  is  thereby  under  no  obligation  to  procure  another 
ship  when  that  by  which  he  contracted  to  carry  the  goods  is 
disabled.*  But  the  Antwerp^  and  Botterdam^  Ordinances, 
as  translated  by  Magens,  employ  the  strongest  terms  of 
obligation.  The  French  law,  though  phrased  in  the  clearest 
language  on  this  point,  is  so  framed  as  to  leave  the  intention 
thereof  in  doubt,  and  the  most  distinguished  jurists  of  that 
country  divided  in  opinion.  Si  le  capitaine  est  contraint 
de  faire  radouber  le  navire  pendant  le  voyage,  I'afFr^teur  est 
tenu  d'attendre,  ou  de  payer  le  fret  en  entier.  Dans  le  cas 
oii  le  navire  ne  pourrait  6tre  radoub^,  le  capitaine  est  tenu 
d'en  louer  un  autre.  Si  le  capitaine  n'a  pu  louer  un  autre 
navire,  le  fret  n'est  dft  qu'i  proportion  de  ce  que  le  voyage 
est  avanc^.^  Looking  at  the  first  and  third  member  of  this 
provision,  and  the  consequent  effect  upon  freight  which  is 
operated  by  each,  it  is  not  unnatural  to  conclude  that  the 


883,  887  ;  Lutwidge  r.  Grey,  ibid. ; 
Blasco  V.  Fletcher,  32  L.  J.  (C.  P.) 
284 ;  The  Hamburg,  33  L.  J.  (Ad.) 
116  ;  2  Moore,  P.  C,  N.  S.  289 ;  De 
Cuadra  v,  Swaxm,  16  G.  B.,  N.  S. 
772 ;  Kidston  f».  Empire  Ins.  Co., 
L.  R.,  1  0.  P.  636;  Kotara  r. 
Henderson,  L.  R.,  6  Q.  B.  346;  7 
Q.  B.  225. 

^  Chap.  42,  1  Pardess.  266. 

3  Art.  4,  1  Paideas.  326. 


3  Ord.  Wisby,  art.  18,  1  Pardesa. 
472;  Hans.  Ord.  (1614)  t.  3,  art.  17, 
2  Paidess.  636. 

*  Art.  17,  1  Paidess.  413. 

*  Vinnius  in  Peokium,  286,  295. 

*  Art.  3,  2  Magens,  14. 

^  Art.  148,  2  Magens,  106. 

^  Co.  Com.  art.  296,  391 ;  Ord. 
1681,  liv.  3,  t.  3,  art.  11,  4  Pardeas. 
362. 
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fieoond  member  is  elliptically  expressed,  and  should  be  con- 
strued as  though  followed  by  these  words  [ou  de  perdre  le 
fret  en  entier].     Accordingly,  it  is  the  opinion  of  Valin,^  and 
J  JotliOT,^  that  he  is  no  further  bound  to  procure  another 
vessel  than  by  losing   his  freight   if  he  omit  to  do  so. 
Emerigon,*  however,  followed  by  Pardessus*  and  Boulay- 
Paty,*  maintains  that,  by  the  express  language  of  the  law 
and  the  nature  of  the  trusts  reposed  in  the  master,  it  is  his 
duty  to  hire  another  vessel,  if  it  be  possible,  for  the  cargo, 
and  that  he  is  answerable  in  damages  if  he  neglect  it."^ 
Statement  by       Chancellor  Kent,^  stating  the  law  of  America,  says: — 
Kent  of  the     "  *  In  this  country  we  have  followed  the  doctrine  of  Emerigon 
TOhirin^the^*  and  the  spirit  of  the  English  cases,  and  hold  it  to  be  the  duty 
United  States,  of  t^e  master,  from  his  character  of  agent  of  the  owner  of  the 
cargo  which  is  cast  upon  him  from  the  necessity  of  the  case, 
to  act  in  the  port  of  necessity  for  the  best  interests  of  all 
concerned,  and  he  has  powers  and  discretion  adequate  to  the 
trust,  and  requisite  for  the  safe  delivery  of  the  cargo  at  the 
port  of  destination.     If  there  be  another  vessel  in  the  same, 
or  in  a  contiguous  port,  which  can  be  had,  the  duty  is  clear 
and  imperative  upon  the  master  to  hire  it;  but  still  the 
master  is  to  exercise  a  sound  discretion  adapted  to  the  case."' 
The  same  learned  jurist  adds: — "He  may  tranship  the 
X  cargo,  if  he  has  the  Jeans,  oj  let  it  remain.    He  may  bind 
it  for  repairs  to  the  ship.     He  may  sell  part,  or  hypothecate 
the  whole.     If  he  hires  another  vessel  for  the  completion  of 
the  voyage,  he  may  charge  the  cargo  with  the  increased 
freight,  arising  from  the  hire  of  the  new  ship:  the  master 
may  also  refuse  to  hire  another  vessel,  and  insist  on  repair- 
ing his  own,  and  whether  the  freighter  be  bound  to  wait  for 
the  time  to  repair,  or  becomes  entitled  to  his  goods  without 
any  charge    of    freight,  will   depend  upon  circumstcmces. 


>  1  Valin,  661.  *  3  Bonlay-Paty,  Droit  Mar.  400- 

'  Charte-partie,  no.  68.  405. 

s  1  Emerig.  422,  423,  427.  ^  The  above  paragraph   ia  from 

*  3  Pardess.  Droit  Com.  no.  716,  Maolaohlan  on  Shipping,  399,  400. 
and  no.  644.  ^  3  Kent,  Ck>m.  212. 
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What  would  be  a  reasonable  time  for  the  merchant  to  wait 
for  the  repairs  cannot  be  defined,  and  must  be  governed  by 
the  facts  applicable  to  the  place  and  time,  and  to  the  nature 
and  condition  of  the  cargo.  A  cargo  of  a  perishable  nature 
may  be  so  deteriorated  as  not  to  endure  the  delay  for  repairs, 
or  to  be  too  unfit  and  worthless  to  be  carried  on.  The 
master  is  not  bound  to  go  to  a  distance  to  procure  another 
vessel,  or  encounter  serious  impediments  in  the  way  of 
putting  a  cargo  on  board  another  vessel.  His  duty  is  only 
imperative  when  another  vessel  can  be  had  in  the  same  or 
in  a  contiguous  port,  or  at  one  within  a  reasonable  distance, 
and  there  be  no  great  difficulties  in  the  way  of  a  safe  re< 
shipment  of  the  cargo." 

In  so  far  as  the  law  of  the  United  States  imposes  this  as 
an  imperative  duty  on  the  master,  it  goes  far  beyond  the 
decisions  in  English  law,  if  it  does  not  also  diverge  from 
the  course  which  they  indicate.  Lord  Denman,  indeed,  in 
the  case  of  Shipton  v,  Thornton,^  intimates,  that  cases  may 
arise  in  which  "  it  will  be  the  duty  "  of  the  master,  as  agent 
for  both  parties,  to  send  on  the  goods,  though  at  an  increased 
freight.  *'  In  such  a  case,"  says  his  Lordship,  "  the  freighter 
will  be  bound  by  the  act  of  his  agent,  and  of  course  be  liable 
for  the  increased  freight."  But  leaving  peculiar  cases  out  of 
account,  legal  opinion  in  this  country  seems  to  bear  wholly 
on  the  side  of  Yalin  and  Fothier,  that  whilst  he  is  entitled  to 
carry  on  the  goods  by  another  ship,  and  thereby  earn  the  I 
stipulated  freight,  he  is  at  liberty  to  terminate  the  contract 
where  his  ship  breaks  down,  without  other  consequences  to 
himself  or  his  owners  than  the  loss  of  the  whole  of  the 
contract  freight.^ 

Whether,  if  he  tranships  the  goods,  he  be  the  agent,  in  so  Whoae  agent 
acting,  of  his  owners  or  of  the  freighters,  is  rather  a  question  tntMUpsT  ^ 
upon  the  facts  in  each  case.    It  is  a  natural  presumption, 
if  the  freight  of  the  substituted  ship  be  lower  than  the  freight 

1  9  A.  &  E.  337.  Ironworks  Co.,    1   Q.   B.  D.   613 ; 

'  See  Metcalfe  v.  The  Britannia      Hopper  r.^Bumess,  1  G.  P.  D.  137. 
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of  the  original  ebip,  that  in  hiring  hor  he  is  agent  for  his 
owners,  and  that  he  is  the  agent  for  the  freighters  if  he  bond 
fide  send  on  the  goods  at  an  increased  freight.^  Lord  Den- 
man,  in  the  case  akeadj  cited,^  does  not  proceed  to  examine 
the  question,  whether  such  charge  for  increased  freight  is,  in 
CBJses  of  insurance,  to  be  regarded  as  an  average  loss  by  the 
perils  insured  against,  and  made  good  as  such  by  the  under- 
writer on  the  goods. 

In  France  the  law  upon  this  point  is,  that  such  excess  of 
freight  by  the  substituted  ship,  together  with  all  expenses  of 
unloading,  warehousing,  and  reloading  the  goods,  shall  be 
made  good  by  the  insurer  up  to  the  amount  of  his  subscrip- 
tion.^ 

In  the  United  States  it  has  been  decided  that  the  under- 
writer on  goods  is  not  liable  for  the  loss  occasioned  by  such 
extra  freight;^  at  all  events,  unless  there  would  otherwise 
have  been  a  total  loss  of  the  goods.* 

In  this  country  it  has  been  held  in  respect  of  perishable 
cargo  BUBtaining  such  damage  as  may,  M  not  checked, 
go  on  increasing,  that  the  master  being  in  an  intermediate 
port  is  not  entitled  to  proceed  on  his  voyage  with  such 
damaged  cargo  on  bo6u*d,  the  progress  of  the  damage  being 
unchecked,  and  that  if  he  do  so,  he  or  his  owners  are  liable 
for  the  further  loss  that  ensues  in  consequence.®  If  in  such 
a  case,  instead  of  proceeding  on  his  voyage  with  the  damaged 
cargo,  he  incurs  expense  in  checking  the  progress  of  the 
damage,  he  is  entitled  to  be  recouped  by  the  owner  of  the 
goods,  whose  right  of  action  over  lies  against  the  imder- 
writer,  xmder  the  Sue  and  labour   clause  of    the    policy, 


^  See  Matthews  v.  Gibbs,  30  L.  J. 
(Q.  B.)  66  ;  Shipton  r.  Thornton,  9 
A.  &  E.  314. 

^  Shipton  V,  Thornton,  supra. 

^  1  Emerigon,  c.  zii.  s.  16,  p.  426 ; 
Code  de  Commerce,  art.  392,  393 ; 
and  see  a  yery  able  statement  of  the 
French  law  as  to  this  point  in  2 
Boulay-Faly,  Droit  Mar.  tit.  yiii. 


8.  8,  Du  Fret  en  Cat  de  Radwb,  et 
d^Innaviffabilite  du  Ifavire,  pp.  398- 
416. 

*  Schulz  V,  Ohio  Ins.  Co.,  1  Mon- 
roe's Kentucky  Hep.  339. 

*  2  Phillips,  no.   1462;  3  Kent, 
Com.  212,  note. 

'  Notara  v,  Henderson,  L.  B.,  5 
Q.  B.  346 ;  7  Q.  B.  226. 
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notwithstanding  the  damage  actually  sustained  does  not 
reach  the  memorandum  per-oentage,  provided  it  appear  that 
but  for  such  expenditure  the  damage  would  have  increased 
until  it  had  become  a  loss  for  which  the  insurer  was  answer- 
able.^ In  short,  if  it  appear  that  a  loss  which  would  have 
fallen  on  the  insurer  has  been  prevented  or  mitigated  bj  the 
expenditure  of  money,  the  insurer  is  liable  for  the  expense. 
Accordingly,  where  the  vessel,  in  consequence  of  the  perils 
insured  against,  was  properly  abandoned  at  an  intermediate 
port,  and  the  goods  were  transhipped  and  carried  on  to  their 
destiuation  at  a  heavy  cost  for  incidental  charges  and  for 
freight,  the  underwriter  on  freight  was  held  liable  for  the 
whole  of  this  expense,  because  thereby  a  total  loss  of  the 
original  freight  was  prevented.^  Of  course,  to  the  extent  that 
such  expense  is  aggravated  by  fraud  on  the  part  of  the 
master,  neither  freighter  nor  insurer  is  Uable.^ 

On  the  other  hand,  the  underwriters  on  ship  are  not 
entitled  to  the  benefit  of  an  advantageous  transhipment  after 
the  wreck  and  abandonment  of  the  original  ship.^ 


In  almost  all  cases  of  *^  loss*  or  misfortune,"  the  duty  of  Of  the  i^owers 
acting  for  the  benefit  of  all  concerned,  under  the  emergency,  themastOT  in 
is  thrown  upon  the  master.     If  the  casualty  should  prove  to  dS^^n t*^'*^" 

be  of  such  a  nature  as  to  justify  the  assured  in  giving  notice  

of  abandonment,  a  question  may,  and  frequently  does,  arise 
as  to  whose  agent  the  master  is  in  taking  the  steps  which  in 
his  judgment  are  necessary  under  the  circumstances.  This 
is  not  the  place  for  entering  at  any  length  into  the  discussion 
of  the  question,  which  will  be  more  fully  noticed  when  we 
come  to  treat  of  the  subject  of  abandonment;  it  will  be 
sufficient  here  to  state  the  principle  upon  which  it  depends, 

>  F6rWille8,J.,inKid8toiii?.Em-  357. 

pire  Marine  Ins.  Co.,  L.  B.,  1  C.  F.  ^  Matthews  v,  Qibbe,   80   L.  J. 

535.  (Q.  B.)  55. 

'  E[idiiton  V.  Empire  Marine  Ins.  *  Hiokief^.Bodocanaohi,  4H.&N. 

Co.,  L.  B.,  f  C.  P.  535 ;  2  C.  P.  455  ;  28  L.  J.  (Ex.)  273. 
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Tvbicli  ip,  that  as  the  effect  of  a  notice  of  abandonment,  if 
accepted,  or  if  made  on  good  grounds,  "wbetlier  accepted  or 
not,  is  to  vest  the  oivnership  of  the  abandoned  property  in 
the  underwriter  from  the  moment  of  the  loss,  the  master 
will  be  considered  as  the  agent  of  the  underwriter  in  all 
acts  done  by  him  from  that  time,  within  the  scope  of  the 
authority  given  to  him  by  the  policy,  "  to'  sue,  labour,  and 
travel,"  for  "the  defence,  safeguard,  and  recovery  of  the 
subject  insured."^ 

If  no  notice  of  abandonment  is  given,  or  none  given 
within  due  and  proper  time,  the  master  in  all  that  he  does, 
within  the  scope  of  his  duty,  is  the  agent  of  the  assured.' 

'  See  the  judgment  in  Fleming  v,      v.  Leduc,  L.  R.,  6  P.  C.  224. 
Smith,  1  H.  L.  Cas.  613 ;  and  per  *  Fleming  v.  Smith,  supra. 

TnTy  Council  in  FroTincial  Ins.  Co. 
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TTsuALLY  the  risk  which  is  undertaken  by  the  insurer  is 
defined  by  certain  limits  of  time  or  certain  points  of  locality.^ 
When  the  risk  is  limited  by  time,  the  policy  is  called  a  time 
policy ;  when  by  local  termini,  it  is  called  a  voyage  policy. 
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In  voyage  policies,  which  we  shall  consider  first,  the  Voyage  policy 
terminus  a  quOy  or  place  at  which  the  risk  commences,  is  What  it  is. 
usually,  in  the  common  policies  on  ship,  the  port  of  depar- 
ture ; — in  the  common  policies  on  goods,  it  is  usually  the  port 
of  loading,  which  frequently,  but  not  necessarily,  is  the  same 
place  with  the  port  of  departure.  The  terminm  ad  quern,  or 
point  at  which  the  risk  ends,  is  the  port  of  the  ship's  des- 
tination, or  the  port  or  ports  of  the  cargo's  discharge. 

That  which  is  limited  or  described  in  the  policy,  by  these 
termini,  is  the  voyage  insured  {viaggium), — a  technical  term, 
which  must  be  carefully  distinguished  from  the  actual  voyage 
or  course  steered  by  the  ship  {iter  navis),^  The  distinction 
is  important. 

The  voyage  insured  {viaggium)  is  a  transit  at  sea  from  the 
terminm  a  quo  to  the  terminus  ad  quern  in  a  prescribed  course 

^  2  Emerigon,  c.  ziii.  39;  2  Be-  '  Casareg^,  Disc.  67,  no.  31,  as 

necke,  System  des  Asseouranz,  c.  viii.       cited  2  Emerigon,  c.  xiii.  s.  6,  p.  60. 
203,  ed.  1807. 
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of  navigation  {tier  tnaggii),  which  is  never  set  out  in  any 
polioj,  but  virtually  forms  part  of  all  polioieSy  and  is  as 
binding  on  the  parties  thereto  equally  as  though  it  were 
minutely  detailed.  The  voyage  of  the  ship  {iter  nam)  is  the 
course  of  navigation  on  and  in  which  the  ship  actually  sails. 
If  the  ship,  in  fact,  sails  in  the  prescribed  course  from  the 
terminus  a  quo  to  the  terminus  ad  quem^  the  voyage  of  the  ship 
and  the  voyage  described  in  the  policy  are  identical,  and  the 
underwriter  has  no  defence  upon  this  ground. 

If  the  ship,  without  entirely  abandoning  the  prosecution  of 
the  voyage  described  in  the  policy  {viaggiunij^jet  voluntarily, 
and  without  justifying  cause,  depart  from  the  prescribed 
course  of  that  voyage  {iter  i^iuggii)^  this  is  a  deviation,  and 
the  underwriter  is  not  liable  for  any  loss  that  occurs  after  the 
point  (frequently  called  the  dividing  point)  at  which  the  ship 
first  quits  the  prescribed  course. 

If  the  ship  either  originally  sail  on  a  different  voyage  from 
that  described  in  the  policy,  or  if,  after  sailing,  she  entirely 
abandon  all  intention  of  proseoutiug  the  voyage  described  in 
the  policy,  this  is  a  change  or  abandonment  of  voyage,  which 
avoids  the  policy  from  the  moment  the  intention  of  so 
abandoning  it  is  definitely  formed ;  for  it  is  an  elementary 
principle  in  this  branch  of  insurance  law,  that  the  underwriter 
cannot  be  liable  for  any  loss  which  does  not  take  place  in 
the  course  of  prosecuting  the  very  voyage  described  in 
the  policy.^ 

The  following  simple  illustrations  may  serve  to  place  these 
distinctions  in  a  clearer  point  of  view : — 

1.  As  to  the  voyage  insured,  and  the  voyage  of  the  ship : — 
Suppose  the  ship  to  sail  under  a  charter-party,  on  a  voyage 
from  London  to  Sydney  and  back ;  a  merchant  who  expects 
goods  to  be  sent  by  her  on  her  homeward  voyage  from 
Sydney  to  London,  effects  a  policy  on  them  on  board  the 
ship  for  a  voyage  "at  and  from  Sydney  to  London;" — 
in  this  case,  the  voyage  of  the  ship  is  the  round  voyage 


^  Booens,  no.  18,  cited  2  Emerigon,  c.  xiii.  p.  39. 
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from  London  to  Sydney  and  back,  that  is  out  and  home ;  the 
Toyage  insured,  or  rather  (for  this  is  the  more  accurate 
mode  of  expression)  the  voyage  on  which  the  subject  is 
insured,  is  only  the  home  voyage  at  and  from  Sydney  to 
London. 

2.  As  to  change  of  voyage  and  deviation : — A  ship  insured  Deviation— 
on  a  voyage  from  London  to  Cadiz,  sails  from  London  with  of  voyage, 
the  intention  of  proceeding,  not  to  Cadiz,  but  to  Jamaica : 
this  is  a  change  of  voyage:  and  it  is  equally  so  if,  after 
sailing  some  distance  with  an  intention  of  proceeding  to 
Cadiz,  the  assured  changes  that  intention,  and  resolves  to 
proceed  to  Jamaica. 

In  either  case,  as  the  voyage  insured  ceases  to  exist  directly 
the  purpose  of  prosecuting  it  is  finally  abandoned,  any  loss 
accruing  afterwards  does  not  take  place  in  the  course  of  the 
voyage  described  in  the  policy,  and,  consequently,  not  under 
those  conditions  on  which  the  underwriter  agreed  to  be 
responsible ;  the  policy,  therefore,  as  to  him,  is  a  void  contract 
from  that  time.^  Although,  in  the  case  supposed,  the  loss 
takes  place  while  the  ship  is  still  in  the  course  that  leads 
indifferently  to  the  original  terminus  ad  quetn  (Cadiz),  and 
the  substituted  port  of  destination  (Jamaica),  yet  the  under- 
writer is  equally  f i*eed  from  liability,  for  the  voyage  insured 
is  broken  up,  not  by  altering  its  course,  but  by  altering  its 
termini.* 

Again,  supposing  the  ship  to  have  been  insured  (say  from 
London  to  Jamaica),  and  the  prescribed  or  customary  course 
of  such  voyage  to  be  to  sail  to  the  south  of  St.  Domingo, 
instead  of  which  the  ship,  without  any  clause  in  the  policy 


I  3  Boulay-Paty,  Droit  Mar.  tit.  x. 
8.  9,  p.  416. 

^  Si  avant  le  depart,  la  destmation 
6taitoliang6e,  le  voyage  serait  rompn 
et  raesurance  serait  nolle, — etiamsi 
intra  limites  itineria  destinati  navis 
se  contineat,  dit  Casaregis,  Disc.  67, 
no.  2i, — Emerigon,  c.  xiii.  s.  11,  vol. 
ii.  p.  82 ;  confirmed  by  Woolridgfe  v, 
Boydell,  1  Dongl.  16;  "Way  r.  Modi- 


gliani,  2  T.  R.  30. 

The  citation  here  made  from 
Emerigon  is  in  a  section  devoted 
to  the  discussion  of  voyage  rompu 
avant  le  depart.  We  shall  see  here- 
after (c.  X.  post)  that  in  a  different 
section  this  learned  French  author 
discusses  voyage  change^  and  that 
Amould  cites  from  both  sections 
indifferentiy. 
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permitting  her  to  do  so,  or  without  any  neoessity,  or  justifying 
excuse,  sails  to  the  north  of  that  island :  this  is  a  deviation. 
Here  the  course  actually  taken  by  the  ship  {iter  nacis)  differs 
from  the  prescribed  course  of  the  voyage  insured  {iter  viaggii) ; 
the  risk  run  is  different  from  that  which  the  underwriter 
agreed  to  take  upon  himself ;  and  he  is,  therefore,  liable  for 
no  loss  that  takes  place  after  the  ship  has  passed  the 
dividing  point  at  which  the  track  to  Jamaica  by  the  south  of 
St.  Domingo  branches  off  from  that  by  the  north.  ^ 


By  tennini. 


Besoriptionof      The  voyaffo  insured  must  be  accurately  described  in   a 

the  voyage  ,  .  .     . 

msnred  in  the  voyage  policy ;    that  is,  the  local  limits  of  the  risk,   the 
^  °^'  terminus  a  quo^  or  port  where  the  voyage  is  to  commence ; 

and  the  terminus  ad  quem^  or  port  where  it  is  to  conclude, 
must  be  each  of  them  specified  in  the  policy,  which  would 
be  vitiated  by  any  material  failure  in  this  respect.^  If  the 
terminus  ad  quern  or  port  of  ultimate  destination  be  left 
in  blank,  though  this  were  done  for  the  purpose  of  deceiving 
the  enemy,  and  private  instructions  given  to  the  captain  as  to 
the  port  for  which  the  ship  was  really  destined,  the  policy  is 
nevertheless  void.* 

"Where  there  is  any  doubt  as  to  the  precise  mercantile 
limits  of  any  place  named  in  the  policy  as  one  of  the 
termini  of  the  voyage,  such  doubt  must  be  cleared  up  by 
the  evidence  of  mercantile  men.  For  instance,  whether  the 
Gulf  of  Finland  is,  by  mercantile  usage,  deemed  to  be 
within  the  Baltic;*  or  whether  the  Mauritius,  although 
regarded  by  geographers  as  belonging  to  Africa,  be  yet,  in 


Limits  of 
tenninuB. 


^  The  whole  subject  of  deviation 
and  change  of  voyage  remains  to  be 
considered  more  at  length  hereafter ; 
meanwhile  I  cannot  forbear  directing 
the  attention  of  the  student  to  the 
thirteenth  chapter  of  Emerigon's 
great  work,  an  admirably  arranged 
magazine  of  legal  learning  and  ac- 
curate thought ;  Boulay-Paty,  in  his 


Droit  Har.  vol.  iii.  tit.  x.  s.  9,  has 
done  little  more  than  oopy  his  dis- 
tinguished predecessor. 

«  XJhde  V.  Walters,  3  Camp.  16. 

8  30  Vict.  c.  23,  s.  7;  MoUoy, 
book  ii.  c.  7,  s.  li,  cited  1  Marshall 
on  Ins.  328. 

*  XJhde  f .  Walters,  3  Gamp.  16. 
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* 

the  oommon  acceptation  of  mercantile  mon,  one  of  the  East 
India  Islands.^ 

This  description  of  the  voyage  insured  by  its  termini  is 
all  that  is  necessary  in  the  policy.  More  is  not  requisite,  or 
ever  attempted;  the  track  which  the  ship  ought  to  take, 
being  fixed  by  general  usage,  is  received  as  familiar  to  all 
mercantile  men,  and  is  held  as  binding  upon  the  parties  to 
the  policy  as  though  it  were  therein  fully  described  in  detail. 
All  the  more  need  is  there  that  the  termini  of  the  voyage 
insured  be  clearly  specified  in  the  policy. 

Beside  the  termini,  however,  of  the  proposed  voyage,  if  it  ^oHa  of  call, 
be  desired  that  the  ship  should  have  the  power  of  putting 
into  intermediate  ports  or  places,  the  permission  to  do  so 
must  be  clearly  expressed  in  the  policy  by  a  clause  setting 
out  the  ports  where  and  the  purposes  for  which  the  ship  is  to 
have  this  power,  together  with  the  order  in  which  they  are  to 
be  visited.  Of  these  clauses  and  their  construction  we  shall 
treat  at  large  elsewhere. 

As  appears  by  the  common  printed  form  of  policy,  the  Polioyatand 
voyage  insured  is  in  this  country  generally  made  to  com- 
mence, not  simply  "from,"  but  "at  and  from"  the  terminus 
a  quo.  The  reason  for  this  is,  that,  under  an  insurance 
simply  frofn  the  terminus  a  quOj  the  voyage  insured,  and 
consequently  the  risk,  does  not  comlnence  until  the  ship 
actually  sails  on  her  voyage  from  that  port ;  whereas,  under 
the  mode  of  insurance  commonly  adopted,  by  virtue  of  the 
word  at  the  ship  is  protected  during  the  whole  time  that  she 
is  in  the  port  or  harbour  of  the  terminus  a  quo  preparing  for 
the  voyage  insured.^ 

Ships  are  very  frequently  insured  in  one  policy  and  at  one  One  entire 
fixed  premium,  for  the  round  voyage  out  and  home.    In  Mveral^ 

stages. 

>  Boberteon  9.  Clarke,  iBing.  445;  '  Mottenx  v.  London  Ajbs.  Go., 

see  note  at  the  end  of  the  report,  p.       1  Atkyns,  546 ;  Forbes  v.  Wilson,  1 
461,  ibid.  Marshall,  Ins.  148. 

M.  B  B 
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Buoh  oases,  the  form  generally  adopted  is  to  insure  *^  at  and 
from"  the  home  port  of  loading  "to"  the  out  port  of 
discharge,  "and  at  and  from"  such  out  port  (naming  it), 
or  "  at  and  from  thence,"  back  again  to  the  home  port  or 
any  other  port  of  discharge  which  the  parties  may  agree  to 
name. 

When  the  ship  is  thus  insured  for  a  voyage  out  and  home, 
although  she  makes  two  separate  passages  (itinera)  ^ — ^from 
the  home  to  the  out  port  and  then  back  again, — ^yet  the 
voyage  insured  {viaggium)  is  one  and  indivisible,  and  the 
underwriter  is  responsible  for  any  loss  that  may  happen  in 
the  whole  course  of  its  duration.  The  voyage  insured  is  one, 
though  the  passages  made  by  the  ship  are  several. 

This  principle,  which  is  inoontestably  established  in  the  law 
of  Marine  Insurance,  is  thus  expressed  by  Casaregis  : — 
Falsum  est  omnino  in  casu  nostro  quod  itus  et  reditus 
oonsiderari  debent  pro  diversis  viagiis,  sed  pro  unic&  tantum 
navigatione  vel  viaggio.  Quia  viaggium  vel  navigatio,  cum 
sit  nomen  juris  ao  universale,  potest  complecti  jo/wra  itinera.^ 
This  is  so,  moreover,  however  complicated  the  voyage  may 
be  by  liberty  to  touch  and  stay  at  intermediate  ports,  or  by 
being  broken  up  into  a  variety  of  successive  stages.^  A  ship 
was  insured  "  at  and  from  Honfleur  to  the  coast  of  Angola, 
during  her  stay  and  trade  there,  at  and  from  thence  to  her 
port  or  ports  of  discharge  in  St.  Domingo,  and  at  and  from 
St.  Domingo  back  again  to  Honfleur,"  at  a  premium  of 
eleven  per  cent.,  and  Lord  Mansfield  and  the  Court  of  King's 
Bench  determined,  on  great  consideration,  that  as  the  pre- 
mium here  was  entire  and  indivisible,  so  it  was  one  voyage 
and  one  entire  risk.^ 

^  Disc.  67,  no.  2S,  cited  by  Erne-  qii^e  qu'elle  soit,  constitue  nn  rojage 

rigon,  c.  xiii.  s.  3,  vol.  ii.  p.  53.     For  cdmple :  on  consid5re  moins  le  YOjage 

an  illofitration  of  tliis  in  our  own  j  urifi-  du  navire  que  celui  qui  est  d6termin6 

prudence,  see  Bermon  v.  Woodbridge,  par  la  police ;  2  Emerigon,  c.  xiii.  s.  3, 

2  Dougl.  781.  p.  62. 

'  En   mati^re   d'assnrance   toute  ^  Bermon  v.  Woodbridge,  2  Dougl. 

navigation  assur^,  quelque  oompli-  781. 
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When  the  ship  is  to  be  employed  on  cruising,  coEisting,  or  Time  policy. 


fishing  voyages,  or  on  other  adventures,  which,  from  their  What  it  ia. 
nature,  it  would  be  inconvenient,  or  even  impossible,  to 
designate  by  local  termini^  it  is  very  usual  to  limit  the  risk 
to  a  certain  fixed  period  of  time  specified  in  the  policy, 
which  is  then  called  a  time  policy.*  It  must  be  added, 
however,  that  in  these  words  we  have  rather  described  the 
occasions  in  which  this  policy  originated  than  the  present 
use  of  it,  which  is  now  much  more  general  and  still 
increasing. 

In  such  policies  the  risk  insured  is  entirely  independent  of 
the  voyage  of  the  ship  {iter  navia)^^  and  the  policy  covers  any 
voyage  whatever  which  the  ship  may  make,  and  any  loss  or 
damage  she  may  sustain  by  the  perils  insured  against  within 
the  space  of  time  limited  in  the  policy.^  This  assumes, 
however,  Ihat  the  policy  contains  no  exceptions  of  certain 
geographical  limits  for  certain  seasons  of  the  year,  a  feature 
now  become  very  common ;  for  in  that  case  a  loss  within  the 
excepted  limits  of  time  and  space,  would  not  be  covered  by 
tha  policy.* 


The  two  extremes  of  the  time  are  the  tei^mini  of  the  Begrinningr, 
risk ;  and  the  adventure  begins  and  ends  with  the  term,  and  cessation 
wherever  the  ship  may  then  happen  to  be,  and  whether  the  ^^  *^®  ^^' 
object  of  the  voyage  be  then  accomplished  or  not.*    The 
risk  once  begun   under  a  time   policy,  necessarily  ceases 
when  the  time  limited  in  the  policy  comes  to  an  end.® 


1  2  Emerigon,  o.  yiii.  s.  1,  p.  41 ; 
2  Benecke,  System  des  Aseecuranz, 
442. 

^  2  Beneoke,  446. 

3  3  Kent,  Com.  307,  note. 

<  Birrell  v.  Dryer,  9  App.  Cafl.  346. 

^  Gasaregie,  Disc,  bcyii.  no.  31, 
cited  2  Emerigon,  o.  ziii.  a.  1,  p.  42. 
Lapao  tempore  extinota  est  materia 


obligationis  et  conseqnenter  obli- 
gatio,  quia  post  tempus,  jam  alia 
est  materia,  alia  res;  3  Domoulin, 
283,  cited  4  Boulay-Paty,  Droit. 
Mar.  170. 

*  n  snffit  qne  le  risqae  ait  com- 
mence ponr  qu'il  finisse  au  tems 
prescrit;  2  Emerigon,  o.  xiii.  s.  1, 
p.  41. 


B  b2 
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Maybe  retro< 
speotive. 


Supposed 
dootrine  of 
Meretonj  v* 
Dnnlope 
ovemued  by 
Kniffbt  f. 
Faith. 


From  tho  instant  that  the  policy  attaches,  the  insurer's  right 
to  the  full  premium  is  complete,  and  the  right  of  the  assured 
to  a  full  indemnification  in  case  of  loss.^  Thenceforth  there 
is  no  suspension  of  the  risk,  whether  the  ship  he  at  sea  or  in 
port ;  it  continues  to  run  until  the  expiration  of  the  period 
insured.^ 

A  time  policy,  like  a  voyage  policy,  may  be  effected  retro- 
spectively if  it  contain  the  clause  "lost  or  not  lost;"'  as 
where  a  policy  was  effected  in  August,  1807,  "  to  commence 
from  1st  August,  1806,"  on  a  ship  engaged  in  the  Southern 
whale  fishery,  which  had  sailed  on  her  voyage  in  1805.* 

On  general  principles,  it  is  clear  that  the  underwriters  on 
a  time  policy  ought  to  be  liable  for  any  loss  which  happens 
within  the  limits  of  the  time.  But  it  is  supposed  to  have 
been  laid  down  in  Meretony  t\  Dunlope  that  where  damage 
is  caused  within  the  limits  of  the  time,  and  the  extent  of  it 
not  ascertained  till  afterwards,  the  underwriter  is  not  liable. 
The  case,  as  shortly  stated  by  Willes,  J.,  was  that  of  an 
insurance  for  six  months  on  a  ship  which  received  her 
death-wound  three  days  before  the  expiration  of  the  period, 
but  was  kept  afioat  by  pumping  till  three  days  after  it  had 
expired ;  the  verdict  for  the  underwriters  was  confirmed  by 
the  Court.*  In  Knight  v.  Faith,®  however,  which  raised  the 
same  point  for  decision  in  more  recent  times.  Lord  Campbell, 
in  delivering  judgment,  intimated  considerable  doubt  whether 
the  doctrine  supposed  to  be  established  by  Meretony  t?. 
Dunlope  was  ever  laid  down  by  Lord  Mansfield,  and  laid 
down  what  the  Court  deemed  to  be  the  correct  doctrine 
thus : — "  If  a  ship  insured  for  time,  during  the  time  receive 
damage  from  the  perils  of  the  seas,  though  the  amount 
thereof  be  not  ascertained  till  the  expiration  of  that  time, 


1  Tyrie  v,  Fletcher,  2  Cowp.  666 ; 
Loraine  v.  Thomlinson,  2  Dongl. 
586. 

s  2  Emeri^ii)  c.  ziii.  8.  1,  p.  41 : 
see  to  the  same  effect,  Syers  v.  Bridge, 
2  Dongl.  627. 

*  These  words  ftre  not  deemed  in- 


dispensable ;  ante,  p.  236. 

<  Hncks  V.  Thornton,  Holt's  N.  P. 
30. 

'  Meretony  v.  Donlope,  stated  by 
Willes,  J.,  in  giving  judgment  in 
Lockyer  v.  Offley,  1  T.  R.  260. 

«  Knight  V,  Faith,  16  Q.  B.  649. 


J 
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and  she  is  kept  afloat  till  then,  upon  the  assured  taking 
proper  steps,  there  does  not  appear  any  good  reason  why 
they  may  not,  according  to  the  facts,  proceed  against  the 
underwriters  either  for  a  total  or  for  a  partial  loss."  ^ 

England  appears  to  be  the  only  commercial  state  in  which  Limited  in 
any  restriction  is  placed  on  the  duration  of  time  policies.    In  onejwr.  ^ 
France,^  Hamburg,'  Sweden,*  and  Prussia,*  marine  insurances 
on  time  are  expressly  allowed  without  any  limitation  as  to 
their  extent ;  and  the  law  is  the  same  in  the  United  States  of 
America.® 

In  England  the  law  is,  that  "  no  policy  shall  be  made  for 
any  time  exceeding  twelve  months,  and  every  policy  which 
shall  be  made  for  any  time  exceeding  twelve  months  shall  bo 
null  and  void  to  aU  intents  and  purposes.^ 


The  policies  we  have  just  been  considering  are  purely  time  Mixed  policies 
policies,  in  form  and  in  effect,  the  limits  of  the  risk  being 
defined  in  the  policy  by  points  of  time  only,  without  any 
designation  of  local  termini  at  all;  policies,  however,  are 
Eometimes,  though  not  very  frequently,  made,  in  which  not 
only  the  time  is  specified  for  which  the  risk  is  limited,  but 
the  voyage  also  is  described  by  its  local  termini.®  As,  for 
instance,  "  at  and  from  London  to  Cadiz  for  six  months,"  or 
"  from  the  Ist  of  January,  1885,  to  the  1st  of  June,  1885,  at 
and  from  Bristol  to  Marseilles,"  &c.,  or  "  from  the  1st  of 
January,  1870,  at  and  from  Liverpool  to  New  York." 

These  policies  are  neither  time  nor  voyage  policies,  but  Congtracstioii 
partake  of  the  nature  of  both,  and,  for  the  sake  of  con-  TOchmSed 
venience,  may  be  called  mixed  policies.     They  are  time  P<>^ci«8- 

>  15  Q.  B.  667.  German  Code,  art.  834. 

'  Ord.  Mar.,  liv.  3,  t.  vi.  art.  34 ;  >  1  Phillips,  Ins.  nu.  949,  note. 

Co.  Com.  363.  ^  30  Vict.  c.  23,  s.  8  ;  Lishman  v. 

3  Insorance  Ordinance,  tit.  v.  art.  Northern  Marit.  Ins.  Co.,  L.  B.,  8 

15.  C.  P.  216. 

*  Insurance  Code,  art.  6,  s.  15.  ^  Way  r.  Modigliani,  2  T.  R.  30  ; 

^Prussian    Code,    s.    2172-2176;  Robertson  r.  French,  4  East,  130. 
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polioieB  in  tins,  tliat  the  underwriter  is  not  liable  for  any 
loss  to  the  Bubjeot  of  insuranoe,  unless  it  occur  within  the 
limits  of  the  time  specified  in  the  policy:  and  they  are 
voyage  policies  in  this,  that  the  underwriter  is  not  liable  for 
any  loss  unless  the  ship  originally  sailed  on  the  voyage 
described  in  the  policy,  and  at  the  time  of  the  loss  be 
sailing  on  the  prescribed  course  between  the  termini  of  such 
voyage. 
Whether  Thus,  as  wc  havc  already  seen,  where  a  Newfoundland 

attachai.  ship  was  insured  '^  at  and  from  the  20th  of  October,  from 
any  ports  in  Newfoundland  to  Falmouth,  or  her  port  or 
ports  of  discharge  in  England ; "  it  was  held,  that  although 
under  this  policy  the  ship  need  not  have  been  in  any  port 
in  Newfoundland  on  the  20th  of  October,  yet,  in  order  to 
make  the  policy  attach  at  all,  the  ship  must  have  originally 
sailed  on  the  voyage  insured,  and  that  as  in  this  case  she 
had  not  done  so,  the  assured  could  not  recover,  though  the 
loss  took  place  after  the  20th  of  October,  and  when  the  ship 
had  already  got  into  the  course  of  the  voyage  described  in 
the  policy.' 

So  it  has  been  held  in  the  United  States,  where  a  brig 
was  insured  ^'from  Catais,  in  Maine,  on  the  16th  day  of 
July,  to,  at,  and  from  all  ports  to  which  she  might  proceed 
in  the  coasting  trade  for  six  months,"  that  although  the 
brig  was  not  at  Calais  on  the  16th  July,  but  had  been  there 
subsequently  within  the  six  months,  the  policy  attached  on 
the  16th  July ;  ^*  for  it  was  the  clear  intent  of  the  parties  to 
insure  on  time,  without  regard  to  place  where  the  vessel 
might  then  be,  but  only  with  regard  to  the  employment  in 
which  she  was  engaged,  via.,  the  coasting  trade."  ^ 

So  where  insurance  was  e£Fected  on  a  ship  for  one  year 
"  at  and  from  Boston  to  Charlestown ; "  and  it  appeared  that 
the  ship,  covered  by  a  prior  policy  on  time,  had  sailed  from 
Boston  before  such  prior  policy  had  expired,   the  second 


1  Way  i;.  Modigliani,  2  T.  Rep.  30.      Pickering's  R.  389,  cited  1  Phillips, 
^  Martin  r.  Fishing  Ins.  Co.,  20      Ins.  no.  028. 
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policy  was  held  to  attaoh  while  the  ship  was  at  sea  on  the 
voyage,  immediately  upon  the  expiration  of  the  first.* 

A  policy  was  effeoted  on  ship,  *^  to,  at,  and  from  one  or 
more  ports  in  the  globe,  for  one  year,  commencing  the  risk 
at  Barbadoes  the  7th  of  December,  1810,  to  continue  till  the 
vessel  should  be  arrived  and  moored  at  anchor  twenty-four 
hours  in  safety  within  the  year  aforesaid/'  The  vessel  was 
not  at  Barbadoes,  as  supposed  by  the  policy,  but  the  Court 
said,  her  being  so  was  immaterial,  and  that  the  risk  would 
end  with  the  year  without  any  regard  to  her  being  in  any 
port,  either  at  that  time  or  before ;  the  beginning,  duration, 
and  end  of  the  risk  being  well  enough  described,  without 
any  regard  to  the  place  where  it  was  to  commence,  or  to  the 
vessel  being  safe  in  port.^ 

A  policy  "  at  and  from  the  Port  of  Pomaroa  to  Newcastle, 
and  for  fifteen  days  whilst  there  after  arrival,"  was  held  to 
be  a  mixed  policy,  and  consequently  that  a  loss  which 
happened  after  the  voyage  was  completed,  but  within  the 
fifteen  days,  and  while  the  ship  was  within  the  port  of  New- 
castle, was  covered  by  it.^ 

Where  any  sea  insurance  is  made  for  a  voyage  and  also  for  stamp  duty, 
time,  or  to  extend  to  or  cover  any  time  beyond  thirty  days 
after  the  ship  shall  have  arrived  at  her  destination,  and  been 
there  moored  at  anchor,  the  policy  is  chargeable  with  duty  as 
a  policy  for  a  voyage,  and  also  with  duty  as  a  policy  for 
time.* 

The  law  of  France,  under  the  Ordonnance  of  1681,  differed  Law  of 
from  the  maritime  law  of  almost  all  other  countries,*  in 
providing  that  under  policies  in  this  form,  if  the  voyage 
were  not  completed  at  the  expiration  of  the  time,  the  risk 
should  still  continue,  the  underwriter  receiving  an  increase 

*  See  1  Phillips  on  Ins.  no.  928.  the  judgment  belowj  ibid.  8. 

'  Manley  v.  United  Marine  and  *  30  Vict.  c.  23,  s.  11 ;  as  amended 

Fire  Ins.  Co.,  9  Massa.  B.  85,  cited  bj  47  &  48  Vict.  o.  62,  s.  8. 

1  Phillips,  no.  928.  ^  2  Benecke,  System  des  Assecu- 

3  Gambles  v.  Ocean  Mar.  Ins.  Co.  ranz,  445. 
of  Bombay,  1  Ex.  Div.  141,  reversing 
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of  premium  in  proportion  to  the  increased  duration  of  the 
risk.^ 

This  provision,  however,  of  the  former  law  was  designedly 
omitted  from  the  Code  de  Commerce,  on  the  ground,  as  stated 
by  the  codification  committee,  that  to  compel  the  underwriter 
to  continue  the  risk  beyond  the  limit  of  time  fixed  in  the 
policy  would  be  unjust,  because  the  only  meaning  of  its 
insertion  must  be  to  exempt  him  from  liability  beyond  a 
certain  fixed  period.^ 

^  Ord.  liv.  Zf  tit.  vi.  art.  35.  that  the  risk  shall  oontmne  after 

'  4  Bonlay-Faty,  Droit  Mar.  172,  the  expiration  of  the  time  at  a  pro- 

173.     Boulay-Paty  himself  prefers  portionate  increase  of  premium.     He 

the  provision 8  of  the  old  law,  and  says  such  policies  are  of  frequent  use 

considers  it  advisable  to  introduce  in  the  Mediterranean  and  Levant 

a  special  clause  into  all  such  policies,  trade. 


CHAPTER  IX. 


DURATION  OF  THE  RISK  UNDER  THE  POLICY. 


Daration  clause 

-  877 

commencement  of  risk  - 

-  403 

effect  of        -        -        - 

-  377 

continuance  and  end  of  risk 

-  412 

In  respect  of  gx>ocU  - 

.  378 

In  respect  of  freight 

-  432 

commencement  of  rink  - 

.  378 

commencement  of  risk  - 

-  432 

continuance  and  end  of  risk 

-  389 

as  to  freight  proper  - 

-  432 

In  respect  of  ship     - 

-  403 

chartered  hire     - 

-  439 

The  clause  describing  the  voyage  by  its  termiai  is  distinct  Duration 
in  our  English  policies  from  that  which  defines  the  commence- 
ment, continuance,  and  end  of  the  risk.  This  latter  clause, 
upon  the  construction  of  which  the  nature  of  the  contract 
between  the  parties  so  materially  depends,  is  in  the  statutory 
form  of  policy  as  follows : — "  Beginning  the  adventure  upon 
the  said  goods  and  merchandises,  from  the  loading  thereof 
aboard  the  said  ship  upon  the  said  ship, 

&c.  ,  and  shall  so  continue  and  endure, 

during  her  abode  there,  upon  the  said  ship,  &c.,  and  further, 
until  the  said  ship  with  all  her  ordnance,  tackle,  apparel,  &c., 
and  goods  and  merchandises  whatsoever,  shall  be  arrived 
at  ,  upon  the  said  ship,  &c.,  until 

she  hath  moored  at  anchor  twenty-four  hours  in  good  safety, 
and  upon  the  goods  and  merchandises  until  the  same  be  there 
discharged  and  safely  landed." 

As  there  are  many  decisions  in  our  books  on  the  con-  Effect  of  this 
struction  of  this  clause,  and  as  the  duration  of  the  risk  varies  ^"*®' 
upon  the  different  subjects  of  insurance,  it  will  conduce  to 
clearness  if  we  consider  the  subject  of  this  chapter  in  relation 
to — 1.  The  goods;  2.  The  ship;  and  3.  The  freight. 


ars 
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Duration  of 
the  risk  on 
goode. 

Commenoe- 
ment  of  rick. 


In  oonsideriiig  the  duration  of  the  risk  on  goods,  we 
begin  with  the  commencement  of  such  risk.  The  policy- 
runs, — "  Beginning  the  adventure  upon  the  said  goods  and 
merchandises,  from  the  loading  thereof  aboard  the  said 
ship." 

The  common  form  of  policy  in  this  coimtry,  from  which 
these  words  are  taken,  affords  no  protection  against  those 
dangers  to  which  the  goods  are  exposed  in  being  carried  in 
boats  or  lighters  from  the  quays  or  wharfs  of  the  port  of 
loading  to  the  ship's  side.  In  this  respect  our  law  differs 
from  that  of  ahnost  all.  the  Continental  states,  which  either 
decree  by  their  ordinances,  or  stipulate  in  their  policies, 
that  the  risk  of  the  underwriters  on  goods  shall  oommenoe 
directly  the  goods  leave  the  shore,  in  order  to  be  loaded  on 
board  the  ship.^ 

There  is  no  bar,  however,  in  this  country  against  protect- 
ing goods  during  this  transit  from  quay  to  ship  by  an  express 


^  Thas,  the  law  of  Hamburg  pro- 
vides that  the  risk  on  goods  ehaU 
begin  immediately  from  the  time  the 
goods  leave  the  shore  (da  das  Gut 
vom  Lande  schiedet),  and  continue 
till  they  are  landed  again  in  safety  at 
their  place  of  destination.  (Assecu- 
ranz-ordnung,  tit.  v.  art.  11,13.)  The 
insurance  regulations  of  1847  add: — 
**The  insurer  is  not  responnible  f or 
loss  caused  by  any  mode  of  conveying 
goods  from  ship  to  shore,  not  usual 
at  the  port  of  discharge,  unless  in- 
formed that  it  will  be  resorted  to. '  *  (1 
Nolte*B  Benecke,  643.)  By  the  Ant- 
werp policies, '  *  The  risk  on  merchan- 
dise begins  from  the  moment  they 
are  loaded  in  the  ship,  or  in  lighters 
to  convey  them  there,  and  continues 
tiU  landed  at  the  port  of  discharge." 
(Vaucher,  Guide,  16.)  The  ordi- 
nances of  Amsterdam  (art.  5),  of 
Botterdam  (art.  46,  47),  and  of  Spain 


(Code,  art.  835,  871),  go  even  farther, 
and  declare  that  the  risk  on  gtMids 
shaU  commence  from  the  time  they 
are  brought  down  to  the  quay  or 
wharf  in  order  to  be  loaded  on  board. 
The  Stockholm  policies  ag^e  with 
these  latter  ordinances.  (See  Vau- 
cher, Guide,  172.)  The  Prussian 
code  (Tit.  Yersidierungen,  §  2184, 
2186)  makes  the  risk  commence  from 
the  loading  on  board  of  ship,  or  the 
lighters  that  are  to  convey  them 
thither;  and  the  French  Code  de 
Com.  (art.  328,  341)  contaius  exactly 
the  same  provision:  and  see  3  Boulay- 
Paty,  Droit  Mar.  418-420;  see  also 
2  Emerigon,  c.  xiii.  s.  2,  p.  48; 
and  2  Benecke,  des  Assecuranz,  p. 
205;  1  Nolte's  ed.  641-646.  By  the 
Gennan  oode  the  insurers  undertake 
the  risk  of  lighters  when  the  use  of 
such  craft  is  in  accordance  with  the 
custom  of  the  port ;  art.  828. 
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clause  in  the  polioj,  properly  framed  for  the  purpose.  Thus, 
in  a  policy  on  goods  at  and  from  St.  Petersburg  to  London 
there  was  this  clause:  ''Beginning  the  adventure  on  the 
said  goods  from  and  immediately  following  the  loading 
thereof  on  board  boats  at  St.  Petersburg,"  and  it  was  not 
disputed  that  under  it  the  risk  on  goods  commenced  directly 
they  were  put  on  board  boats  at  St.  Petersburg  to  be  loaded 
(in  the  usual  course  of  trade  there)  on  board  the  ship  at 
Oronstadt.^ 

The  clause  in  the  policy  runs, — "  From  the  loading  thereof  From  the  port 
on  board  the  said  ship  at,"  &c.     Upon  these  words  it  has  ^  ^' 

been  frequently  decided  that  a  policy  on  goods  for  a  voyage 
^'at  and  from"  a  specified  terminus  in  which  the  risk  is 
expressed  to  begin  ''  from  the  loading  thereof  on  board  the 
ship  "  in  the  common  form,  will  attach  only  on  goods  loaded 
on  board  at  the  very  place  named  as  the  terminus  a  quo 
of  the  voyage.^  It  is  so  held  although  it  appear  from 
extrinsic  evidence  that  the  underwriters  knew  the  goods  had, 
in  fact,  been  loaded  on  board  prior  to  the  ship's  arrival  at  the 
place  specified  as  the  terminus  a  quo  of  the  voyage,  and  that 
it  was  the  intention  of  the  assured  by  the  policy  to  protect 
the  goods  so  loaded  elsewhere.^  Most  of  the  cases  arose 
during  the  wars  of  the  French  Revolution,  when,  in  conse- 
quence of  Napoleon's  Berlin  and  Milan  decrees,  goods  really 


^  Hurry  v.  Boyal  Exch.  Abs.  Co., 
2  B.  &  P.  430 ;  see  per  Heath,  J., 
ibid.  435.  The  general  law  of  Russia 
is  (like  our  own) ,  that  the  underwriter 
on  g^ds  shall  not  be  liable  for  any 
loss  in  the  course  of  transporting  the 
goods  from  shore  to  ship,  except  by 
virtue  of  a  special  clause  in  the  policy. 
Imperial  Shipping  Ordinance  of  Rus- 
sia, c.  10,  B.  183 ;  Nolte*8  Benecke, 
vol.  i.  p.  646. 

^  Robertson  r.  French,  4  East,  130 ; 
Spitta  r.  Woodman,  2  Taunt.  416 ; 
Homeyer  v,  Lushington,  15  East,  46 ; 
Langhom  v.  Hardy,  4  Taunt.  628 ; 


Hellish  V,  Andrews,  2  M.  &  Sel. 
106 ;  Rickman  v,  Carstairs,  5  B.  & 
Ad.  651.  These  decisions  have  not 
met  with  approval  recently,  see  Carr 
V.  Montefiore,  post,  p.  381. 

^  Per  Bayley,  J.,  in  Gladstone  v. 
Clay,  1  M.  &  Sel.  423 ;  per  Lord 
Denman,  in  Rickman  t^.  Carstairs,  5 
B.  &  Ad.  651,  663 ;  and  see  the  facts 
of  Robertson  v,  French,  4  East,  130; 
Spitta  V.  Woodman,  2  Taunt.  416 ; 
Langhom  v.  Hardy,  4  Taunt.  628,  in 
all  which  it  plainly  appeared  that  the 
underwriters  knew  the  goods  had 
been  previously  loaded. 
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Spitta  V. 
Woodman. 


Hickman  v. 
Carstain. 


ahipped  in  thifl  country  were  insured  as  if  sliipped  at  some 
Baltio  port. 

Thus,  to  take  one  ease  as  an  illustration  of  many ;  a  cargo 
insured  "  at  and  from  Q-ottenburg  to  the  ship's  port  or  ports 
of  discharge  in  the  Baltic,"  with  the  usual  clause,  **  begin- 
ning the  adventure  on  the  said  goods  from  the  loading 
thereof  on  board  the  said  ship,"  had  been  loaded  at  London, 
carried  to  Gottenburg,  and  without  being  taken  out  and 
reloaded  there,  was  proceeding  thence  when  it  was  captured. 
Although  the  policy  on  which  the  action  was  brought  was 
in  continuance  of  another  policy  from  London  to  Gotten- 
burg, effected  with  the  same  underwriter,  as  he  well  knew, 
the  Court  felt  bound  by  the  express  words  of  the  policy  to 
hold  that  as  the  goods  had  been  loaded  on  board,  not  at 
Gottenburg,  the  terminus  a  quo  of  the  voyage  insured,  but 
at  a  previous  port,  the  policy  never  attached  at  all,  and  that 
the  assured  could  recover  nothing.* 

In  this  case  the  risk  was  on  the  goods  ^*  from  the  loading 
thereof  on  board  the  ship,"  without  saying  where ;  of  course, 
if  the  riek  is  from  their  being  "  loaded  on  board  the  ship  at  " 
the  terminus  a  quo  or  other  place  named,  the  reason  for  a 
strict  construction  of  the  policy  is  still  more  cogent.^ 

The  rule  of  construction  was  not  relaxed  in  the  more 
recent  case  of  Eickman  r.  Carstairs.  That  was  an  action  on 
a  policy  on  ship  and  goods  for  a  homeward  voyage  "  at  and 
from  the  coast  of  Africa"  to  the  ship's  port  of  discharge  in 
the  United  Kingdom,  beginning  the  adventure  on  the  goods 
"  from  the  loading  thereof  aboard  the  said  ship  twenty-four 
hours  after  her  arrival  on  the  coast  of  Africa ; "  and  it  was 
held  by  Lord  Denman  aud  ihe  Court  of  King's  Bench,  that, 
in  the  absence  of  anything  upon  the  face  of  the  instrument 


>  Spitta v.'Woodman,2Taimt.4l6; 
S.  C.y  16  East,  188,  note.  See  also 
Hellish  V.  Allnutt,  2  M.  &  Sel.  106, 
where  the  risk  was  also  made  to  beg^n 
'^  from  the  loading  on  board  ship," 
without  more. 

^  See    acoordingly    Robertson 


rrench,  4  East,  130;  Homeyer  t». 
Lushington,  15  East,  46 ;  Langhom 
r.  Hardy,  4  Taunt.  628,  in  all  of  which 
the  risk  was  made  to  commence  from 
the  loading  on  board  at  a  place 
named. 


r. 
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to  show  the  contrary,  this  policy  did  not  attach  on  part  of 
the  outward  cewgo,  loaded  at  her  port  of  departure  in  this 
country,  although  still  remaining  on  board  on  the  coast  of 
Africa  more  than  twenty-four  hours  after  her  arrival  there 
and  at  the  time  of  the  loss.  "  It  appears  very  likely,"  said 
Lord  Denman,  **  that  the  assured  intended  by  this  policy  to 
insure  both  the  outward  and  homeward  cargo :  unfortunately, 
however,  they  have  used  words  which  will  not,  we  think, 
effectuate  that  intention.  The  question  in  this  and  other 
oases  of  the  construction  of  written  instruments  is,  not  what 
was  the  intention  of  the  parties,  but  what  is  the  meaning  of 

the  words  they  have  used."  ^ 

• 

The  application  of  this  rule  to  some  of  these  cases  has  The  Courts 
lately  been  the  subject  of  severe  animadversion.     "  In  the  opporUmJty 
several  Gottenburg  cases  it  seems  to  me,"  says  Erie,  0.  J.,^  th^'''^rti«fof 
"  that  a  construction  was  put  on  the  policies  so  as  to  defeat  modifying 
the  intention  of  the  parties."     Cockbum,  0.  J.,  in  the  same  rule. 
case  below,'  expresses  a  hope  that  it  might  be  brought  under 
the  consideration  of  the  highest  Court  of  Appeal.    And  Lord 
EUenborough,  C.  J.,  himself  an  assisting  party  in  the  esta- 
blishment of  this  construction,  says  of  it,  "  A  very  strict  and 
certainly  a  construction  not  to  be  favoured,  and  still  less  to 
be  extended,  was  adopted  in  Spitta  v.  Woodman.     But  if 
there  be   anything  to  indicate  that  a  prior  loading  was 
contemplated  by  the  parties,  it  will  release  the  case  from 
that  construction."* 

Accordingly,  where  a  policy  on  American  produce  "  at  and  Bell  r.  Hob- 
from  Gottenburg  to  any  ports  in  the  Baltic,  beginning  the  '^• 
adventure  on  the  goods  from  the  loading  thereof  on  board 
the  ship,"  was  expressed  to  be  "  in  continuation  of  five  other 
policies,"  and  these  were  on  the  same  cargo  for  a  voyage 


I  Hickman  r.  Cazstaiis,  5  B.  &  Ad.  '  Id.,  ibid.  67 ;  6  B.  &  S.  408,  426. 

661,  662,  663.  «  Bellr.Hobflon,  16  East,  240, 248 ; 

'  Carr  &  JoaUng  v.  Montefiore,  33  8,  C,  3  Oamp.  273. 
L.  J.  (Q.  B.)  266. 
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from  Norfolk  in  Virginia  to  Gbttenbnrg,  Lord  EUenboroogh 
held  that  the  policy  attached.^ 

So  a  policy  of  re-insnrance  was  in  such  terms  as  would 
have  brought  it  within  the  rule  in  Spitta  r.  Woodman ;  bnt 
it  was  expressly  made  "  subject  to  aU  clauses  and  conditions 
of  the  original  policy,"  and  as  the  original  policy,  being 
upon  goods  embarked  in  the  barter  trade  on  a  voyage  to 
Africa  and  back,  stipulated  that  outward  cargo  should  be 
considered  homeward  interest  twenty-four  hours  after  the 
ship's  arrival  at  her- first  port  of  discharge,  it  was  held  that 
the  policy  of  re-insurance  was  qualified  by  the  terms  of  the 
original  policy,  and  had  attached  on  the  goods,  although  not 
loaded  on  the  coast  of  Africa,  but  at  Liverpool.* 
Gladrtone  v.  Lord  Ellenborough  had,  in  Bell  r.  Hobson,  suggested  the 
introduction  of  the  words  "  wheresoever  loaded,"  as  a  way 
of  adapting  the  policy  to  the  pm^oses  of  the  parties. 
Accordingly,  a  policy  on  cargo  for  a  homeward  voyage  "  at 
and  from  Femambuco  to  Maranham,  and  at  and  from  thenoe 
to  Liverpool," — "  beginning  the  adventure  on  the  said  goods 
from  the  loading  thereof  on  board  the  said  ship  trhereaoeter,^^ 
.  was  held,  in  virtue  of  this  word  wheresoever,  to  protect  a 
portion  of  the  outward  cargo  loaded  at  Liverpool,  and  still 
on  board  at  the  time  of  the  loss  while  on  her  way  from 
Femambuco  to  Maranham,  not  having  found  a  market  at 
Pemambuco.* 

Constructive        Another  instance  of  the  disposition  of  the  Courts  to  seize 
»•  ^'  any  opportunity  of  relieving  the  parties  against  the  effect  of 

their  own  negligence  and  the  above  general  rule  of  construe- 
tion,  in  favour  of  their  intention,  is  where  there  is  such  a 
landing  and  re-loading,  or  this  and  such  a  new  direction  and 
destination  given  to  the  adventure  at  the  intermediate  port 
as  may  be  construed  a  "loading  on  board"  at  that  port 
within  the  meaning  of  the  policy. 

1  Bell  V.  Hobson,  16  East,  240  ;  3      7  Q.  B.  580. 
Camp.  272  ;  S,  C,  at  N.  P.  «  Gladstone  v.  Clay,  1  M.  &  Sd. 

-  Joyce  V.  Realm  Ins.  Co.,  L.  R.,      418. 
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Thus,  under  a  policy  on  ship  and  goods  "  at  and  from  Nonnon  v. 
Landscrona  to  Wolgast/'  beginning  the  risk  on  the  goods 
"from  the  loading  on  board  the  ship,"  the  goods,  though 
previously  loaded  on  board  at  Gottenburg,  were  partly 
taken  out  of  the  hold  on  the  ship's  arrival  at  Landscrona, 
and  landed  on  the  quay  there,  so  as  to  enable  the  custom- 
house officers  to  ascertain  the  quality  of  the  whole  cargo  and 
adjust  the  duties  on  it,  after  which  they  were  reloaded  on 
bDard,  Lord  Ellenborough  held  that  this  unloading  and 
reloading  distinguished  the  case  from  that  of  Spitta  v. 
Woodman,  and  was  sufficient  to  make  the  policy  attach  on 
the  goods  at  and  from  Landscrona.' 

Accordingly,  under  a  similar  policy  on  goods  '*  from  a  port  Carr  and 
or  ports  in  the  River  Plate,"  where  so  much  of  the  cargo  was  Monte^ore. 
landed  at  Monte  Video  as  to  allow  of  repairs  to  the  fore-peak 
of  the  ship  and  then  reloaded,  it  was  held  that  this  satisfied 
the  clause  "  from  the  loading  thereof  on  board,"  although  it 
was  a  cargo  of  guano  that  had  been  originally  shipped  at 
liones  Island  in  Patagonia.  Cockbum,  G.  J.,  however,  said 
he  relied  more  upon  the  additional  fact  that  at  Monte  Video 
after  the  repairs,  both  ship  and  cargo  had  changed  hands  by 
sale,  and  a  new  destination  was  given  to  the  adventure  by  the 
purchasers.^ 

In  the  United  States,  where  the  construction  put  upon  this  in  tiie  United 
clause  is  as  strict  as  in  our  own  Courts,  it  has  been  held  that  **'®®* 
merely  hoisting  the  goods  from  the  hold  to  the  ship's  deck  at 
the  tetfninus  a  quo  of  the  voyage  insured,  in  order  to  make 
room  for  other  goods  there  taken  in,  and  then  re-stowing 
them,  is  not  equivalent  to  a  loading  on  board  at  such 
terminus  so  as  to  make  the  policy  attach  on  those  goods.' 

• 

1  Nonnen  v,  Kettlewell,  16  East,  average,"  the  objection,  at  all  events 

176.    In  this  case  it  was  objected  in  this  case,  would  not  apply, 

that  the  cargo  had  not  been  so  far  un-  ^  Carr  &  Josling  v.  Montefiore,  33 

loaded  as  to  ascertain  what  amount  of  L.  J.  (Q.  B.)  57 ;  affirmed  (in  error), 

sea  damage  it  had  sostained  on  the  ibid.  256 ;  6  B.  &  S.  408,  425. 

voyage  from  its  prior  port  of  loading ;  '  Murray  t;.  Columbian  Ins.  CJo. ,  1 1 

but  Lord  EUenborongh  held  that  as  Johnson,  302,  cited  1  PhiUlps,  Ins. 

the  goods  were  *' warranted  free  of  no.  989. 
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Mr.  Phillips  seems  to  think  that  if  the  goods  in  this  case  had 
been  landed  on  the  wharf  and  then  taken  on  board  again,  the 
Court  would  have  construed  it  a  loading  on  board  within  the 
meaning  of  the  policy.^ 


Rule  not 
applicable 
where  liberty 
to  toiioh,  stay, 
and  trade. 


Violett  V, 
Allnutt. 


Barclay  v. 
Stirling 


The  strict  rule  of  construction  does  not  prevail  where, 
the  voyage  being  a  trading  or  bartering  voyage,  the  policy 
contains  a  liberty  "  to  touch,  stay,  trade,  &c."  or  any  other 
clause  of  that  kind ;  for  in  such  cases  it  is  obvious,  on  the 
face  of  the  policy  itself,  that  it  must  have  been  contemplated 
by  the  parties  that  other  goods  would  be  put  on  board  in 
the  course  of  the  voyage  than  those  loaded  at  the  port  of 
departure,  and  that  they  intended  to  protect  such  goods  by 
the  policy.  Wherever,  therefore,  it  can  fairly  be  deduced, 
from  the  whole  construction  of  the  policy,  that  the  parties 
contemplated  loading,  unloading,  bartering,  or  trading  with 
goods  at  any  intermediate  ports  in  the  course  of.  the  voyage 
insured,  the  policy  attaches,  not  only  on  goods  loaded  on 
board  at  the  port  of  departure,  but  also  on  those  loaded  on 
board  at  any  of  the  ports  where  the  ship  is  empowered  to 
touch  and  trade  under  the  terms  of  the  policy,  or  where, 
upon  a  true  construction  of  the  whole  instrument,  it  must  be 
presumed  that  such  a  loading  was  contemplated.^ 

Thus,  if  a  ship  has  liberty  by  such  a  policy  to  touch  at  a 
specified  port,  it  attaches  on  goods  loaded  on  board  at  that 
port,  in  order  to  complete  the  cargo.*  So,  a  freight  policy 
with  liberty  "  to  call,  exchange,  or  take  on  board  goods  '*  at 
any  West  India  island  between  the  original  port  of  loading 
and  the  ultimate  port  of  discharge,  attached  on  fresh  goods 
loaded  on  board  the  ship  at  a  port  of  distress,  in  order  to 
replace  part  of  the  original  cargo,  which  had  been  washed 


1  1  Phillips,  Ins.  no.  939. 

'  2  Emerigon,  c.  xiii.  s.  8,  p.  72 ; 
Pothierd'A8Biirance,no.  63;  2Valin, 
liv.  3,  tit.  vi.  art.  27,  p.  78,  establiah 
the  principle;  Violett  v,  Albintt,  3 
Taunt.  419;   Grant  r.  Delacour,  1 


Tannt.  466 ;  Grant  v.  Paxton,  ibid 
463 ;  Barclay  r.  Stirling,  6  M.  &  Sel 
6 ;  Hunter  v,  Leathley,  10  B.  &  Cr 
868 ;  affirmed  (in  error),  7  Bing.  617 
3  Violett  V.  Allnntt,  3  Tannt.  419 
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out  of  her  as  the  ship  lay  ashore.^    So,  in  the  case  of  Hunter  Hunter  r. 

V,  Leathley,  the  policy  attached  on  goods  shipped  on  board 

to  complete  the  cargo  at  a  port  lying  diametrically  out  of  the 

course  from  the  original  port  of  loading  to  the  ultimate  ports 

of  discharge ;  it  was  not  named  in  the  policy,  but  yet  was 

embraced  within  its  very  extensive  terms.     Lord  Tenterden 

intimated  in  the  same  case,   that  in   policies  on  trading 

voyages  aU  places  mentioned  after  the  words  with  "  liberty 

to  touch,  &c.,"  may  be  considered  as  loading  ports,  ports,  that 

is,  at  which,  if  goods  are  loaded,  they  will  be  protected  by 
thepoUcy."2 

An  East  India  captain,  to  protect  his  interest  in  the  Grants, 
adventure  out  and  home,  eJBfected  a  policy  "  on  goods  as 
interest  should  appear,  at  and  from  London  to  all  ports  or 
places  on  this  or  the  other  side  of  the  Cape  of  Good  Hope 
forwards  and  backwards  at  sea,  at  all  times,  on  all  services, 
and  aU  ports  and  places,  until  the  ship's  arrival  back  again 
to  her  last  station  of  discharge  at  Blackwall  or  Deptford — 
beginning  the  adventure  on  the  said  goods  from  the  loading 
thereof  on  board  the  said  ship  at  London."  The  Court  con- 
sidering that  these  voyages  were  for  the  purposes  of  trading 
and  barter,  held,  that  the  policy  attached  upon  any  goods 
which  the  captain  might  acquire  by  trading  with  his  outfit  in 
the  course  of  the  voyage  described  in  the  policy,  wherever 
they  might  be  loaded  on  board.^ 

The  same  captain,  to  protect  his  interest  for  the  home-  Grant  <;. 
ward  voyage,  effected  an  insurance  "  on  goods  at  and  from 
China  to  all  or  any  other  ports  or  places  whatsoever,  or 
wheresoever,  in  the  East  Indies,  Persia,  or  elsewhere  beyond 
the  Cape  of  Good  Hope,  in  port  or  at  sea,  in  all  places,  at  all 
times,  and  in  all  services,  until  the  ship's  safe  arrival  in 
London — beginning  the  adventure  upon  the  said  goods  from 
the  loading  thereof  on  board  at  China ; — with  liberty  for 
the  ship  in  that  voyage  to  proceed  and  sail  to,  and  touch 
and  stay  at  any  ports  or  places  whatsoever,  for  any  purposes 

^  Bardaj  v.  Stirling,  6  H.  &  Bel.  6.       S5S ;  (in  error)  7  Bing.  617. 

>  Hunter  v.  Leathley,  10  B.  &  Cr.  ^  Qmnt  t;.  Delaoonr,  1  Taunt.  466. 

M.  C  C 
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whatfloever,  i¥ithout  being  deemed  a  deyiation."  With  a 
cargo  of  tea  originally  loaded  on  board  at  China  for  the 
homeward  voyage,  the  ship  was  obliged  to  put  into  Bombay 
to  repair;  the  tea  cargo  was  sent  on  to  England  in  another 
vessel,  and  the  captain  having  repaired  his  ship,  loaded  a 
cargo  of  cottons  at  Bombay,  and  sent  her  therewith  to 
Canton,  on  which  voyage  she  was  lost. 

The  Court  held,  that  this  policy,  unlike  the  former,  had 
never  attached  on  the  goods  loaded  at  Bombay  for  the  voyage 
to  Canton;  the  insurance,  they  said,  in  this  case,  was  on 
nothing  but  the  goods  laden  on  board  at  China  for  the 
homeward  voyage  thence  to  London.^ 

The  Court  remarked  that  there  was  nothing  on  the  face  of 
this  policy,  nor  in  the  circumstances  of  the  case,  to  alter 
"  the  plain,  fair,  grammatical  sense  »  of  the  wokIs  «« beginning 
the  risk  on  the  goods  from  the  loading  thereof  on  board  at 
China," — there  was  no  custom  of  trade  authorizing  the 
company  to  send  back  the  ship  from  Bombay  to  Canton,  so 
as  to  keep  her  still  within  the  protection  of  a  policy  effected 
on  a  homeward  voyage  from  Canton  to  London, — there  was 
no  intention  of  unloading  the  goods,  for  "it  never  was  in 
the  contemplation  of  the  underwriters,  or  of  any  man,  that  a 
ship  once  laden  with  tea,  a  very  valuable  cargo,  would  be 
unloaded,  and  employed  in  some  other  trade." 


limits  of  the 
port  for  the 
purposes  of 
this  rule 


Coxistablo  f . 
Noble. 


The  strict  rule  of  construction  which  confines  the  policy  to 
goods  loaded  at  the  terminus  a  quo,  is  not  satisfied  by  their 
being  loaded  on  board  at  a  place  that  is  within  the  legal 
limits  merely  of  the  port;  unless  it  appear  that  the  word 
used  is  understood  in  this  extended  sense  by  mercantile 
men.^ 

Under  a  policy  on  goods,  "  at  and  from  Lyme  to  London," 
it  appeared  that  the  goods  were,  in  fact,  loaded  on  board  at 


1  Grant  v.  Paxton,  1  Taunt.  463. 

'  See  the  tests  suggested  by  Lord 
Esher  for  ascertaining  the  limits  of 
port   in   the   commercial   sense,  in 


Sailing  Ship  Garston  Go.  if,  Hickie, 
15  Q.  B.  Div.  680;  and  the  cases 
ooUected  in  Madachlan,  Shipping, 
377. 
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Bridport,  a  town  nine  miles  from  Lyme  town,  but  a  member 
of  the  port  of  Lyme ;  the  Court  held,  in  the  absence  of  any 
mercantile  usage  to  show  that  goods  insured  from  Lyme 
might  be  loaded  at  Bridport,  that  the  policy  never  attached 
on  these  goods.^ 

In  this  case  it  appeared  that  there  was  no  separate  custom-  Payne  v. 
house  at  Bridport  Harbour;  but  d  fortiori  where  goods 
insured  "  at  and  from  Carmarthen  to  London,''  were,  in  fact, 
loaded  on  board  at  Llanelly,  which,  though,  legally  speaking, 
a  member  of  the  port  of  Carmarthen,  yet  has  a  separate 
custom-house  at  which  vessels  are  cleared  out,  independent 
of  that  at  Carmarthen,  the  Court  held,  that  this  policy  had 
never  attached  on  the  goods  loaded  at  Llanelly.^ 

On  the  contraiy,  if  mercantile  usage  has  extended  the  By  usage, 
meaning  proper  to  the  words  employed, — if  under  a  policy 
on  goods  "  at  and  from  the  ship's  loading  port  or  ports  in  Moxon  v. 
Amelia  Island,"  it  appears  that  the  ship  never  touched  at 
Amelia  Island  at  all,  but  took  in  her  cargo  at  Tigre  Island, 
which  is  a  little  higher  up  the  river  St.  Mary's,  and  that  this 
is  usual  for  ships  with  such  a  destination, — there  it  is  held 
that  the  policy  attaches  on  the  goods  so  loaded.^ 

A  policy  on  goods  "  at  and  from  "  a  foreign  port  covers  A  policy  on 

flToodB  ' '  at 

only  homeward  cargo  which  is  on  board  and  from  the  time  and  from.*' 
that  it  is  on  board.  If  there  be  a  policy  on  outward  cargo 
"  until  discharged  and  safely  landed "  at  the  same  port,  it 
will  operate  on  so  much  of  that  cargo  as  remains  on  board, 
and  so  long  as  it  remains  on  board,  assimiing  that  there  is  no 
improper  delay  in  landing  it,  so  that  if  there  be  homeward 
and  outward  cargo  on  board  at  the  same  time,  the  policies 
wiU  operate  concurrently  and  respectively.* 

^  Constable  v.  Noble,  2  Tannt.  403.  '  Moxon  v,  Atkins,  3  Camp.  200. 

'  Payne  v.  Hutcbinson,  2  Taunt.  *  See  2  Emerigon,  c.  xiii.  s.  20, — 

405,  note.    The  law  as  to  this  point  Perte  peat  eUe  en  meme  terns  aniyer 

is  the  same  in  the  United  States ;  d'entr6e  et  de  sortie.    See  3  Boulay- 

see  Hurray  v,  Columbian  Ins.  Co.,  4  Paty,  Droit  Mar.  421-428,   and  3 

Johns.  Bep.  443,  cited  1  Phillips,  Ins.  Kent,  Com.  309. 
no.  931. 

CO  2 
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In  case  of  If  it  be  an  ifiland  and  not  a  port  merely  that  is  named, 

under  one        and  there  be  two  several  policies,  one  on  outward  cargo,  say 
designation,     iifj^jj^  London  to  Jamaica,"  and  the  other  on  homeward 

cargo  **  at  and  from  Jamaica  to  London,"  and  the  ship,  after 
diBcharging  part  of  her  outward  and  shipping  part  of  her 
homeward  cargo  at  one  port  in  Jamaica,  be  lost  while  pro- 
ceeding to  another  port  in  that  island,  in  order  to  dispose  of 
the  residue  of  her  outward  and  complete  the  loading  of  her 
homeward  cargo,  having  part  of  both  cargoes  on  board  at  the 
time  of  loss, — ^the  outward  policy  continues  to  cover  what 
remains  on  board  of  the  outward  cargo,  and  the  homeward 
policy  attaches  on  what  has  been  taken  on  board  of  the 
homeward  cargo.  ^ 
Barter  In  policies  on  the  African  barter  traffic,  after  the  usual 

polioies. 

dause  giving  extensive  liberty*  to  load,  reload,  exchange,  sell, 
or  barter,  &c.,  there  is  usually  a  clause  that  outward  cargo  is 
to  be  considered  homeward  interest  twenty-four  hours  after 
arrival  at  first  port  or  place  of  trade,  so  that  the  new  and  the 
old  cargo  on  board  are  protected  during  the  H^arter  trans- 
actions on  the  coast.^ 

Under  such  a  policy  on  ship  and  goods  for  twelve  months, 
a  singular  attempt  was  made  to  extend  the  barter  clause  so 
as  to  render  the  underwriter  liable  for  loss,  by  fire,  of  cargo 
landed  but  not  yet  bartered,  and  of  the  produce  received  in 
exchange  for  part  of  it,  although  not  yet  shipped;  it  was 
held,  however,  that  the  risk  ended  with  the  safe  landing  of 
the  goods.* 
In  the  United      It  has  been  decided  in  the  United  States  that  a  policy 
on  goods  out-  on  goods  outward,  and  their  proceeds  home,  will  apply  to  a 
^e^  proceeds  l^o^L^^'^flJd  cargo  procured  by  money  or  credit  of  the  con- 
home,  signees  at  the  port  of  discharge,  though  the  outward  goods, 
for  want  of  a  market,  have  not  in  fact  been  sold  so  as  to 

^  2  Emerigon,  c.  xiii.  s.  20,  pp.  114,       661 ;  3  Kent,  Com.  809. 


115 ;  3  Bonlay-Paty,  Droit  Mar.  422 
Camden  v.  Cowley,  1  W.  Bl.  417 
Forbes  t;.  AspinaU,  13  East,  323 
Warre  v.  Miller,  4  B.  &  Cr.  538 


«  Tobin  V,  Harford,  13  C.  B.,  N.  S. 
791 ;  32  L.  J.  (C.  P.)  134 ;  (in  error) 
34  L.  J.  (C.  P.)  37. 

3  Harrison  f.  Ellis,  7  E.  &  B.  465 ; 


Hickman  r.  Carstairs,  5  B.  &  Ad.       26  L.  J.  (Q.  B.)  239. 
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realize  any  proceeds.^  Not  so,  however,  if  the  goods  on  the 
return  voyage  be  the  same  goods  that  were  carried  out  but 
not  landed  at  the  outward  port.* 

A  salvage  company  intending  to  raise  the  steamer  Alexandra ^ 
ashore  near  Drogheda,  effected  a  policy  on  "Four  steam 
pumps,  &c.,  valued  at  2000/.,  at  and  from  Ardrossan  by  the 
salvage  steamer  Sea  Mew  to  the  Alexandra^  ashore  near 
Drogheda,  and  whilst  there  engaged  at  the  wreck,  and  until 
again  returned  to  Ardrossan; -the  risk  beginning  from  the 
loading  on  board  the  Sea  Mew  upon  the  said  ship  and  (or) 
wreck,  &c."  The  pumps  safely  arrived  at  the  wreck,  were 
used  on  board  of  it,  and  were  successful  in  raising  it.  The 
wreck  with  the  pumps  still  on  board  then  started  for  Ardrossan 
in  tow  of  several  tugs,  the  Sea  Mew  also  acting  in  that 
capacity;  but  the  weather  bet^ame  so  foul  that  they  neces- 
sarily put  about  for  Belfast,  and  before  that  port  could  be 
reached  the  wreck  went  down  with  the  pumps  on  board. 
Although  proof  of  usage  to  keep  the  pimaps  still  on  board  the 
wreck  untiUit  had  reached  a  port  of  safety  was  offered,  and 
although  the  Court  were  disposed  to  think  the  pumps  on 
board  the  wreck  would  have  been  covered  by  the  policy, 
whilst  on  the  route  to  Ardrossan,  they  held  that  the  words  of 
the  policy  could  not  be  enlarged  to  cover  the  passage  to 
Belfast.^ 


The  clause  in  the  statutory  form  providing  for  the  con-  Continuance 
tinuance  and  the  end  of  the  risk  is  somewhat  disjointed ;  the  riSc  on 
but  in  respect  of  goods,  the  words  appear  to  run  thus: —  «^^' 
"  and  ehall  so  continue  and  endure  upon  the  goods  and 
merchandises  until  the  same  be  there  discharged  and  safely 
landed.^' 

3y  "  safely  landed  "  is  meant  safely  delivered  on  shore,  at  "Safely 

•^  "^  ^  '        landed." 

^  Haven  v.  Gray,  12  Haes.  Kep.  '  Ibid. 

71 ;  Whitney  v.  The  American  Ins.  '  Wingate  v.  Foster,  3  Q.  B.  D. 

Co.,  3  Cowen,  210 ;  3  Kent,  Com.  582  (C.  A.). 
310. 


390 


DUKATION  OF  THE  KISK 


[part  I. 


Policy  covers 
lighters  in 
landing-, 
aooordmg  to 
usage. 


the  ordinary  wharfs  and  quays,  or  customary  landing-plaoes 
within  the  limits  of  the  port  of  discharge.^  These  limits  are 
to  be  ascertained,  in  case  of  doubt,  by  the  evidence  of  mer- 
cantile usage.^ 

It  is  frequently  necessary  to  employ  smaller  craft,  such  as 
lighters,  shallops,  &c.,  to  carry  the  goods  from  the  ship  to 
the  shore.  Whenever  it  is  established  that  such  usage  exists 
by  the  general  course  of  trade,  the  underwriters  are  liable  for 
loss  or  damage  happening  to  the  goods  in  the  course  of  being 
so  carried. 

"  The  insurer,"  says  Lord  Mansfield,  "  in  estimating  the 
price  at  which  he  is  willing  to  indemnify  the  trader  against 
all  risks,  must  have  under  his  consideration  the  nature  of  the 
voyage  to  be  performed,  and  the  usual  course  and  manner  of 
doing  it.  He  took  the  risk  upon  the  supposition  that  what 
was  usual  and  necessary  would  be  done,  and  therefore,  when 
goods  are  insured  'till  discharged  and  safely  landed,'  the 
insurance,  without  express  words,  extends  to  the  boat,  the 
usual  manner  of  landing  goods  out  of  a  ship  upon  the 
shore."  ^ 

In  the  port  of  London  pubUc  Ughters  being  employed  in 
the  general  coui'se  of  trade  to  unlade  ships,  goods  while 
being  so  conveyed  to  the  wharf  are  imder  the  protection  of 
the  policy.*  So,  where  it  appeared  to  be  the  usual  course  for 
ships  in  the  contraband  trade  in  the  Spanish  main  to  stand 
in  as  near  to  shore  as  they  could,  and  then  run  the  cargo  in 


^  See  as  to  this  Gatcliffe  i\  Bourne, 
4  Bing.  N.  G.  314  ;  Bourne  9.  Gat- 
clifPe  (in error),  3 M.  & Gr.  6iZ;  S.C., 
before  the  House  of  Lords,  7  H.  & 
Gr.  863. 

'  Sailing  Ship  Garston  Go.  r. 
Hickie,  15  Q.  B.  Div.  580. 

»  1  Burr.  348.  In  France  this 
general  principle  is  confined  to  the 
taking  of  goods  from  the  ship  to  the 
shore,  .and  does  not,  as  a  general  rule, 
extend  to  their  transport  from  the 
ship,  up  rivers,  to  the  port  of  dis- 


charge; 2  Emerigon,  c.  xiii.  s.  2, 
p.  49;  3  Boulay-Paty,  Droit  Kar. 
419. 

*  Bucker  t;.  London  Ass.  Go.,  2 
B.  &  P.  432,  in  notis ;  Hurry  r. 
Boyal  Exch.  Ass.  Go.,  ibid.  430. 
This  protection  was  prevented  by 
prior  sale  of  the  goods  without  pro- 
viding for  a  transfer  of  the  policy ; 
North  of  England  Oilcake  Go.  v. 
Archangel  Marit.  Ins.  Go.,  L.  K.,  10 
Q.  B.  249. 
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launches^  it  was  held,  that  goods  insured  for  this  traffic  were 
protected  while  in  such  launches.^  So,  where  it  appeared 
that  the  general  usage  was,  with  regard  to  all  goods  destined 
for  a  oertain  shallow  bay  in  Jamaica,  for  ships  to  put  in  to 
the  nearest  practicable  port  and  thence  send  the  goods  ashore 
in  shallops.  Lord  Tenterden  held,  that  the  goods  while  being 
so  sent  on  were  protected  by  the  policy.^ 

Goods  for  St.  Petersburg,  on  board  vessels  of  any  burden, 
are  unloaded  at  Cronstadt,  about  twenty  miles  from  the 
capital,  and  thence  sent  on,  up  the  Neva,  in  lighters.  Before 
the  cutting  of  the  great  canal  of  the  Helder  to  Amsterdam, 
vessels  of  large  burden  sometimes  unloaded  at  the  Texel, 
and  the  largest  class  of  vessels  are  still  obliged  to  do  so 
between  Cuxhaven  and  Hamburg.  In  these  cases,  as  the 
river  navigation  is  a  foreseen  and  customary  part  of  the 
voyage,  and  the  risk  thereof  calculated  in  the  rate  of 
premium,  the  goods  would  be  protected  in  the  river  craft, 
under  our  common  form  of  policies.^ 

In  France,  it  seems  that  their  policies,  though  not  con-  InFranoe. 
sidered,  as  a  general  rule,  to  protect  goods  when  sent  on  from 
the  ship  up  a  river  to  the  port,  will  yet  do  so  whenever  there 
is  a  usage  to  unload  goods  at  the  sea-board,  and  thus  send 
them  on,  as  from  Paimboeuf  to  Nantes,  though  the  distance 
between  the  two  places  is  ten  French  leagues.^ 

So,  in  the  United  States,  on  its  being  proved  that  hides  ^  the  United 
were  generally  sent  ashore  at  New  York  from  the  ship  in 
boats,  the  Supreme  Court  of  the  United  States  held,  that  the 
risk  was  covered  while  they  were  being  so  Bent ;  *  and  in  one 
case  there  decided,  the  principle  was  carried  to  the  extent  of 
protecting  goods  destined  for  a  Mexican  port  while  beiug 
carried  up  from  the  river-bar  to  the  town  partly  in  boats, 
and  partly  overland  on  mules,  that  being  shown  to  be  the 


1  Matihie  v.  Potts,  3  B.  &  P.  23.  Droit   Mar.    419,    420  ;    1    Nolte'a 

2  Stewart  v.  Bell,  5  B.  &  Aid.  238.  Benecke,  654. 

'  See  2  Benecke,  des  Afleecoranz,  '  Wadsworth  v.  Pacific  Ins.  Co.,  4 

213.  WendaU*s  Bep.  38. 
*  2  Emerigon,  49 ;  3  Boulay-Paty, 
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general  mode  of  conyeying  them  to  their  place  of  desti- 
nation.^ 


Unless  it  be 
the  assured*  B 
own  lighter 
or  in  his  own 
care. 


But  in  all  suoh  oases  the  assured  may  terminate  the  risk 
before  the  time  when  it  would  expire  in  the  usual  course 
under  the  poKcy,  by  receiving  the  goods  out  of  the  ship  into 
his  own  care.  Thus,  although  goods,  while  being  carried  in 
lighters  from  ship  to  shore,  are,  generally  speaking,  pro- 
tected in  the  port  of  London,  yet  a  merchant  there  was  held 
to  have  put  an  end  to  this  protection  by  himself  sending  for 
them  and  bringing  them  ashore  in  his  own  lighter.^ 

The  same  principle  holds  where  the  merchant  takes  the 
goods  into  his  own  care  and  possession  before  they  are 
landed.  Thus,  where  goods  were  brought  in  a  public  lighter 
to  the  merchant's  wharf,  but,  owing  to  the  roughness  of  the 
weather,  could  not  then  be  unloaded;  and  thereupon  the 
merchant  dismissed  the  lighterman,  and  told  him  to  leave  his 
lighter  all  night  moored  to  the  wharf,  where  he  himself 
would  look  after  it,  and  in  the  course  of  the  night  the  lighter 
with  the  goods  on  board  sunk ;  the  Court  held  that  the 
merchant,  by  thus  taking  the  goods  into  his  own  care  and 
possession,  had  discharged  the  underwriter  from  liability.^ 


Risk  of  craft 
till  landed. 


Where  the  policy  expressly  provided  for  "  all  risk  of  craft 
imtil  the  goods  are  discharged  and  safely  landed,"  and  the 
goods  were  put  into  lighters  at  the  port  of  destination  named 
in  the  policy,  not,  however,  for  the  purpose  of  being  landed, 


^  Oscar  V.  Louisiana  Ins.  Co.,  5 
Martin,  N.  S.  386,  cited  1  PhUlips, 
Ins.  no.  970. 

*  Sparrow  v,  Garruthers,  2  Str. 
1236.  Mr.  MarshaU  (Ins.  vol.  i.  252) 
remarks  un  this  decision,  that  if  there 
were  a  custom  for  merchants  in  any 
port  to  use  their  own  lighters  in 
landing  goods,  they  would  be  pro- 
tected by  the  policy ;  and  there  is 
no  doubt  they  woald.  See  also  2 
Benecke,  des  Assecuranz,  213. 

The  words  of  Heath,  J.,  in  respect 


of  Sparrow  v.  Carruthers,  should 
never  be  cited  from  Hurry  r.  Royal 
Exch.  Ass.  Co.,  2  B.  &  P.  436,  with- 
out reference  to  Strong  v.  Natally,  1 
B.  &  P.  N.  R.  16,  19,  which  was 
decided  upon  the  authority  of  that 
case,  and  in  which  some  miscon- 
ception respecting  Sparrow  v,  Car- 
ruthers is  adverted  to  and  cleared 
away. 

»  Strong  V.  Natally,  1  B.  &  P.  N. 
R.  16. 
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but  of  being  transhipped  into  export  vessels  bound  for  a 
foreign  port,  the  loss  caused  by  the  swamping  of  some  of  the 
lighters,  while  waiting  under  these  circumstances  to  tranship 
their  cargoes,  was  held  not  to  be  a  loss  within  the  risk 
described  in  the  policy.^  The  goods  were  not  landed,  nor 
were  they  in  lighters  for  the  purpose  of  being  landed,  but  for 
the  purpose  of  being  transhipped,  a  purpose  that  could  not  be 
expressed  by  the  term  "  landed." 

Whenever  the  goods  can  be  considered  as  landed  according  <<  Landed." 
to  the  usual  course  of  business  at  the  port  of  destination, 
the  risk  ends,  though  they  may  never  have  been  delivered 
into  the  hands  of  the  consignees.^ 

Thus,  at  Eevel,  the  port  of  discharge,  the  cargo  was  (ac- 
cording to  the  uniform  course  of  business  in  that  port) 
unloaded  into  government  lighters  by  the  revenue  officers 
and  lodged  in  government  warehouses,  where  it  was  after- 
wards confiscated,  without  ever  coming  into  the  hands  of 
the  consignees,  and  Lord  EUenborough  held  that  the  risk 
had  ceased  on  its  being  landed.' 

The  general  rule,  in  fact,  is  clear,  that  the  underwriter  in  General  rule. 
a  sea  policy  insures  only  against  sea  risks ;  the  risk  on  goods, 
therefore,  ends  directly  they  are  put  on  terra  Jirma,  unless 
they  are  placed  there  only  for  a  temporary  purpose  subsidiary 
to  the  main  purpose  of  the  voyage,  or  under  such  circum- 
stances as  to  be  protected  by  the  usage  of  the  trade.* 

The  following  American  case,  which  seems  to  have  been 
well  decided,  affords  a  good  illustration  of  this  rule.  An 
insurance  had  been  effected  on  '^  specie  and  merchandise 
out,  and  merchandise  home,  at  and  from  Boston  to  ports  in 
the  islands  of  Sumatra  and  Java,  for  the  purpose  of  dis- 
posing of  the  outward  and  procuring  a  return  cargo,  &c., 

1  Houlder  v.  Merohants  Mar.  Ins.  *  Harrison  r.  EUis,  7  E.  &  B.  465 ; 

Co.,  17  Q.  B.  D.  354.  26  L.  J.  (Q.  B.)  239 ;  contrasted  with 

»  Gatdiffe  t\  Bourne,  4  Bing.N.C.  PeUy  v.  Royal  Exch.  Ass.  Co.,   I 

314 ;    8.  C,  before   the   House  of  Burr.  341 ;  Brough  t;.  Whitmore,  4 

Lords,  7  M.  &  Gr.  850.  T.  R.  206. 

'  Brown  v,  Carstairs,  3  Camp.  161. 
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with  liberty  to  toucli  at  the  usual  pleices  and  trade  thereat." 
The  captain  had  landed,  at  a  port  in  Sumatra,  a  chest  of 
opium,  part  of  the  outward  cargo,  to  be  exchanged  for  a 
certain  quantity  of  pepper  and  dollars,  but  not  being  able 
to  come  to  terms,  had  taken  up  the  chest  and  stowed  it  in 
the  launch  for  the  purpose  of  being  carried  back  to  the 
ship,  when  the  natives  made  a  rush  on  the  crew,  over- 
powered them,  and  carried  off  the  opium ;  the  Court  in  the 
United  States  held,  that,  under  these  circumstances,  the 
opium  was  protected  by  the  policy.  Sedgwick,  J.,  in  giving 
the  judgment  of  the  Court,  said, — "  The  insurers  insured  the 
plaintiff  against  the  restraint  and  detention  of  princes  for  the 
purpose  of  disposing  of  the  outward,  and  procuring  a  return 
cargo,  and,  while  executing  this  purpose,  the  property  was 
violently  seized.  The  goods  were  as  much  protected  by  the 
policy,  in  the  boats,  while  employed  as  auxiliary  to  the 
voyage,  as  they  were  on  board  the  ship."^ 
Damage  in  As  by  our  law,  the  risk  on  the  goods  continues  until  they 

UQloadiog.  . 

are  safely  landed  at  the  wharfs  or  usual  landing  places  of 
the  port  of  discharge,  any  damage  caused  to  the  goods  in 
the  course  of  unloading  them  from  the  ship  into  the  lighters, 
or  from  the  lighters  to  the  wharf,  would  fall  on  the  under- 
writers, always  supposing,  that  is,  that  such  damage  be  not 
imputable  to  the  fault  of  the  assured.  Accordingly,  where 
a  policy,  otherwise  in  the  common  form,  gave  a  special 
power  of  shipping  and  reshipping  the  goods,  Lee,  C.  J., 
held  that  the  policy  would  extend  to  cover  a  loss  happen- 
ing in  the  unloading  and  reshipping  from  one  ship  to 
another.^ 

In  a  more  recent  case,  though  the  words  were  "risk  of 
transhipment,  or  landing  and  reshipment,"  such  as  would 
cover  a  loss  by  fire  during  a  continuous  process  of  tranship- 
ment, or  while  being  landed,  or  being  reshipped,  it  was  held 
that  in  the  absence  of  custom  they  would  not  cover  a  loss  by 

^  Parsons  v,  Massachusetts  Fire  k  ^  Tiemey  v,  Etherington,  cited  1 

Mar.  Ins.  Co.,  6  Mass.  Rep.  197 ;  1      Burr.  348. 
Phillips,  Ins.  no.  970. 
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fire  while  the  goods,  after  being  landed,  were  stored  in  a 
warehouse  and  were  waiting  to  be  shipped.^ 

The  law  of  Prance,  following  the  Ghiidon^  and  the  laws  of  Foreign  law. 
Oleron,*  throws  the  responsibility  for  damage  in  unloading  on 
the  master  alone.*    But  by  the  greater  number  of  the  other 
Continental  codes,  it  is  made,  as  in  our  law,  to  rest,  at  all  • 

events  primarily,  on  the  underwriter.^ 

In  our  common  policies  no  fixed  period  of  time  is  specified  Tim©  within 

...  ,  which  goods 

during  which  the  risk  on  the  goods  is  limited  to  continue  are  to  be 
after  the  ship's  arrival ;  in  other  words,  there  is  no  specified 
time  within  which  their  Ismding  must  be  completed,  and 
beyond  which  they  will  be  out  of  the  protection  of  the 
policy.  The  only  rule  in  this  country  in  such  a  case  is,  that 
they  must  be  landed  within  a  reasonable  time  froxn  the 
ship's  arrival. 

The  law  of  France  in  this  respect  agrees  with  our  own.*  Foreign  Uw 
But  by  several  foreign  ordinances,  it  is  provided  that  the 
risk  upon  the  goods  shall  continue  only  for  a  certain  limited 
number  of  days  after  the  ship's  arrival  at  the  port  of  dis- 
charge, unless  the  unloading  be  delayed  for  a  longer  period 
by  lawful  and  unavoidable  hindrances;  and  even  in  such 
case,  only  for  a  longer  fixed  period.'^ 

The  reasons  given  for  preferring  a  fixed  number  of  days 
are — 1st,  to  avoid  all  litigation  as  to  what  shall  be  deemed 

^  Australian  Agricultural  Co.  t;.  The  Law  of  the  Grerman  Empire 

Saunders,  L.  R.,  10  C.  P.  668.  seems  to  he  identical  in  this  respect 

*  Ouidon,  chap.  v.  art.  7.  with  our  own  (art.  828). 

3  Jugemens  d*01eron,  art.  10.  ^  By  the  Insurance  Ordinance  of 

*  See  2  Emerigon,  c.  12,  s.  48,  pp.  Amsterdam  (art.  6),  the  risk  is  to 
25,  26.  continue  fifteen  days  after  the  ship's 

^  See  the  Hamburg  Ordinance,  tit.  arrival :  by  that  of  Rotterdam  (art. 

yii.  art.  4.    If  the  defect  be  in  the  46-49)  for  fourteen  working  days: 

ship's  tackle,  he  has  his  remedy  over  by  the  Insurance  Code  of  Sweden 

against  the  shipowner ;  the  Prussian  (art.  6,  s.  19)  and  of  Prussia  (tit. 

Landgereoht,  art.  2188,  and  others,  Insurance,    art.   2184,    2185,   2189, 

2  Benecke,  dcs  Assecuranz,  213 ;  1  2190),  and  by  a  clause  in  the  Danish 

Nolte's  ed.  664,  665.  policies,  the  ordinary  duration  of  the 

*  The  Code  de  Commerce,  art.  328,  risk  is  fixed  at  fifteen  days,  in  cases 
341,  provides  that  the  risk  on  goods  of  justifiable  delay  at  twenty-one 
shall  continue  **jusqu*au  jour  odelles  days.  See  Magens,  vol.  ii.,  and  2 
sont  delivr^es  k  terre."  Benecke,  des  Assecuranz,  209. 
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a  reasonable  time;  2ndl7,  to  compel  a  speedy  clearance  of 
the  cargo.  Mr.  Benecke^  however,  after  examining  the 
different  provisions  of  foreign  states  on  this  subject,  con- 
cludes that  the  rule  adopted  in  England  and  France  is,  upon 
the  whole,  preferable ;  and  this  opinion  seems  well  founded.* 
Tinder  the  It  is,  of  course,  competent  for  the  parties,  and  with  some 

us&geB  of  the   of  the  Scotch  insurance  companies  it  appears  to  be  customary, 
to  specify  a  fixed  period  in  the  policy  for  this  purpose.     But 


as  to  the  extent  of  a  reasonable  time  after  the  ship's  arrival 
at  the  port  of  discharge,  within  the  meaning  of  the  rule  in 
this  country,  this  depends  entirely  on  the  nature  and  usages 
of  trade,  the  main  object  of  the  adventure,  and  the  possible 
opportunity  of  discharge  at  the  quay,  or  in  the  berth,  or  dock 
usual  for  unloading  at  the  port  of  discharge. 
In  the  barter  Thus,  under  a  policy  for  the  African  barter  trade  in  gum, 
the  risk  to  continue  on  ship  "till  moored  at  anchor  for 
twenty-four  hours  in  good  safety,"  and  on  cargo  "till 
discharged  and  safely  landed,"  the  ship  was  captured  about 
a  month  after  arrival  on  the  African  coast,  at  which  time, 
as  no  gums  had  been  brought  down  to  the  coast  by  the 
natives,  no  part  of  her  outward  cargo  had  been  landed  for 
the  purposes  of  barter;  and  Lord  Kenyon  held  that,  as, 
under  the  circumstances,  no  unnecessary  delay  appeared  to 
have  taken  place,  the  risk  on  the  outward  cargo  was  a 
continuing  risk  at  the  time  of  the  loss.^ 
In  the  New-  In  the  Newfoundland  and  Labrador  trade  the  great  object 
^^g  trade.    ^^  ^^^  adventure  being  to  catch  fish,  the  outward  cargo  very 

generally  consists  in  great  part  of  salt  for  curing  the  fish 
caught,  and  provisions  for  victualling  the  crew.  This  part 
of  the  cargo  is  naturally  consumed  as  it  is  wanted,  and 
never  landed  at  all ;  even  such  part  of  it  as  may  consist  of 
merchandise  is  frequently  not  landed  until  the  fishing, 
which  is  the  main  business  of  the  adventure,  leaves  the 

^  2  Beneoke,  des  Assecuranz,  223 ;  653  ;  1  Marshall,  Ins.  255.    It  is  ob- 

Nolte  agrees  with  him,  vol.  i.  pp.  657-  vious  that  in  such  a  case  as  this  a 

660.  fixed  rule  of  time  would  have  operated 

3  Parkinson  v.  Collier,  2  Park,  Ins.  unjustly. 
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orew  at  liberty  to  discharge  it.  In  the  case,  therefore,  of 
outward  cargoes  insured  on  board  ships  engaged  in  this 
trade  by  policies  in  the  common  form,  continuing  the  risk 
on  the  goods  "  till  discharged  or  safely  landed,"  it  has  been 
held  that  such  outward  cargoes  were  protected  by  the  policy, 
though  in  one  instance,  they  were  still  on  board  for  thirty, 
and  in  another  for  fifty,  days  after  the  ship's  arrival  off  the 
ooast.^ 

When  goods  are  insured  in  the  common  form,  the  risk  Application 
upon  them  continues  imtil  they  are  safely  landed  at  the  ^e.^^^^'^ 
particular  port  which  is  either  named  in  the  policy  as  their 
ultimate  port  of  discharge,  or  contemplated  as  such  by  the 
parties;  and  this,  though  the  ship  may  touch  at  an  inter- 
mediate port  and  remain  there  for  twenty-four  hours,  and 
even  unload  part  of  the  cargo  there,  and  taken  in  substituted 
goods  in  its  place.^ 

Even  when  the  place  named  in  the  policy  as  the  terminus 
ad  quern  of  the  voyage  is  one  of  the  West  India  Islands,  or 
other  pla.ce  containing  several  ports,  an  outward  policy  on 
the  goods  will,  generally  speaking,  enure  to  protect  them 
until  the  whole  of  the  outward  cargo,  or,  at  all  events,  until 
the  great  bulk  of  it,  has  been  safely  Istnded  at  that  port  in 
the  island  which  was,  in  fact,  contemplated  by  the  parties  as 
the  ultimate  port  of  discharge.^ 

Where,  indeed,  the  great  bulk  of  the  outward  cargo,  imder  Host  of  the 
such  a  policy,  has  been  unloaded  and  sold  at  any  given  port,  ^^argedf 
either  in  that  island,  or  elsewhere  within  the  limits  of  the 
voyage,  and  that  which  remains  on  board,  being  trifling  in 
quantity,  is  taken  on,  either  as  ballast,  or  because  it  could 
not  be  sold  at  the  port  where  the  rest  was  disposed  of,  in 
such  cases  the  risk  on  the  outward  cargo  will  be  held  to  have 
terminated  at  the  port  where  the  bulk  of  it  was  sold ;  and 
the  liability  of  the  underwriters  on  the  outward  policy  will 

>  Noble  V.  Kennoway,  2  Dongl.  London  Abs.  Co.,  1  Marahall,  Lu. 

610 ;  Yallance  v,  Dewar,  1  Camp.  603 ;  266 ;  Leigh  r.  Mather,  1  Esp.  412. 
Ougier  v.  Jennings,  ibid.  505.  ^  Barrass  v.  London  Ass.  Co.,  1 

'  Lord  Mansfield    in  Barrass  v,  Marshall,  Ins.  266. 
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not  be  held  to  continue  merely  beoausey  at  the  time  of  loss, 
an  insignificant  portion  of  the  outward  cargo  may  still  be  on 
board. 

This  principle,  which  is  equitable  and  well  adapted  to  the 
real  intentions  of  the  parties,  has  long  been  established  in  the 
law  of  France ;  ^  and  has  received  abundant  confirmation  in 
the  jurisprudence  of  this  country.^ 
Lei^r.  Thus,  where  an  insurance  was  made  on  ship  and  goods 

*'  at  and  from  G-eorgia  to  Jamaica,"  and  the  slup  arrived  at 
Montego  Bay,  which  was  the  port  to  which  the  cargo  was 
originally  destined,  where  she  remained  a  month,  and  during 
that  period  sold  and  delivered  the  greatest  part  of  her  cargo 
to  merchants  there,  and  would  have  disposed  of  the  whole 
but  for  a  verbal  agreement  with  a  party  who  chartered  the 
vessel  for  a  voyage  from  Montego  Bay  to  St.  Anne's,  for  a 
cargo,  and  thence  to  London,  by  which  agreement  part  of 
the  outward  cargo,  which  was  lumber,  was  to  be  carried  in 
ballast  to  St.  Anne's ;  Lord  Kenyon  held  that,  under  these 
circumstances,  the  risk  on  the  outward  cargo  came  to  an 
end  when  the  bulk  of  it  was  landed  at  Montego  Bay,  and 
did  not  continue  on  that  part  of  it  which  wcus  carried  on  as 
ballast  to  St.  Anne's.^ 

The  subject  will  receive  further  illustration  when  we  come 
to  consider  the  duration  of  risk  on  the  ship. 

"WTientran-  When  the  risk  ou  goods  is  declared  by  the  policy  to 
neo^tj!  continue,  as  in  the  common  form,  "  during  the  ship's  voyage 
to  the  port  of  discharge,  until  the  goods  be  there  discharged 
and  safely  landed,"  the  policy  protects  them  until  the  whole 
or  the  bulk  of  them  are  landed  at  the  port  where,  in  fact, 
the  ship  begins  to  discharge  them.^    If,  in  the  course  of  the 

^  Emerigon,    o.    ziii.    s.    20 ;     3  '  Leigh  r.  Mather,  aa  reported  1 

Boulay-Paty,  Droit  liar.  421-429.  MarshaU,  Ins.  266.    The  case,  aa  re- 

'  Barrass  v.  London  Ass.  Co.,  1  ported  in  1  Esp.  412,  is  not  oonsis- 

Harshall,  Ins.  266 ;  Leigh  r.  Mather,  tent  with  the  principles  above  laid 

ibid.    As  to  the  ship,  Inglis  r.  Yauz,  down,  nor,  it  is  submitted,  with  law. 

3  Gamp.  437 ;  Moore  v,  Taylor,  1  A.  *  Glason  v,  Simonds,  6  T.  B.  633y 

&  E.  26.  note ;  Moore  r.  Taylor,  1  A.  &  B.  25. 
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voyage,  the  original  ship  becomes  disabled  before  arriving  at 
Buoh  port,  and  the  goods  are,  by  the  master,  necessarily  tran- 
shipped and  sent  on  in  another  vessel,  the  risk  on  the  goods 
oontinues  imtil  they  are  safely  landed  out  of  the  substituted 
ship  at  the  port  of  original  destination ;  ^  but  this  is  only  so 
where  a  case  of  clear  necessity  is  made  out.^ 

In  the  following  case  a  question  was  made  as  to  the  When  re- 
continuance  of  the  risk  on  goods  insured  ^'  until  arrived  at  want  of  a 
the  last  place  of  discharge  in  the  outward  voyage."  The  ™^  ®** 
goods  in  question  were  the  investment  of  an  East  India 
captain,  and  the  voyage  for  which  they  were  insured  was 
described  in  the  policy  to  be  ^'  at  and  from  London  to 
Madeira,  the  Cape  of  Grood  Hope,  and  all  or  any  of  the 
ports  or  places  in  the  East  Indies,  China,  Persia,  or  elsewhere, 
on  this  or  the  other  side  of  the  Cape,"  "  until  arrived  at  the 
last  place  of  discharge  on  the  outward  voyage,  with  leave  to 
exchange  the  goods  in  the  course  of  the  voyage."  The  ship 
arrived  at  Calcutta,  and  there  discharged  the  whole  of  the 
cargo  she  carried  out  for  the  East  India  Company;  after 
which  she  was  ordered  by  the  Company  on  an  intermediate 
voyage  to  Madras,  and  took  on  board  a  cargo  to  be  conveyed 
thither.  The  captain  had  also  landed  the  whole  of  his  in- 
vestment (the  goods  insured  by  this  policy)  at  Calcutta,  and 
had  disposed  of  a  considerable  part  of  it ;  but,  being  unable 
to  find  purchasers  for  the  residue,  he  resolved  to  carry  it  on 
to  a  new  market,  and,  with  this  view,  reloaded  it  on  board 
the  ship  for  Madras.  The  ship  was  lost  on  the  intermediate 
voyage  from  Calcutta  to  Madras.  Lord  Ellenborough  held, 
that  the  risk  ended  at  Calcutta ;  for,  as  all  the  company's 
outward  cargo  had  been  discharged  there,  that  port  was  the 
'^  last  place  of  discharge  on  the  outward  voyage,"  upon  the 
true  construction  of  the  policy.' 

>  Plantamonr  p.  Staples,  1  Marsh.,      Swann,  16  G.  B.,  N.  S.  772. 

Ins.  164.  *  Richardson  r.  London  Ass.  Co., 

>  Bold  V,  Botheram,  8  Q.  B.  797 ;      4  Camp.  94. 
15  L.  J.  (Q.  B.)  279 ;  De  Coadra  v. 
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Insurance  "to      Lord  Ellenboroiigh,  in  the  course  of  his  judgment  in 

a  market."  ,  ,  t  •  -i 

the  preceding  case,  said:  "If  the  Company  s  officers  wish 
for  the  protection  which  is  here  sought  (r.  <?.,  until  the 
goods  are  finally  disposed  of  in  some  market  in  the  East 
Indies),  they  must  not  limit  the  risk  to  the  duration  of  the 
outward  voyage,  but  extend  it  to  the  arrival  of  the  goods 
to  a  market  at  their  final  port  of  discharge."  No  doubt, 
an  insurance  in  such  a  form  would  effectually  protect  the 
goods  until  the  whole  were  actually  disposed  of  in  some 
foreign  market.^ 


Final  port  of 
destination. 


Oliveraon  v. 
Brightman. 


It  will  frequently  become  a  question  of  fact  depending 
upon  the  intention  of  the  parties,  what  "the  final  port  of 
destination  "  really  was.  During  the  suspension  of  friendly 
relations  between  this  country  and  China,  in  1841,  The 
Penang  arrived  in  Macao  Heads,  under  a  policy  on  cargo 
from  Liverpool  for  various  ports  in  China,  with  most  exten- 
sive liberty  in  the  China  seas  to  tranship  cargo  on  board  any 
other  vessel,  to  visit  any  ports,  and  to  remain  there  till  it 
should  be  deemed  expedient  to  proceed  to  her  port  or  ports 
of  discharge,  continuing  the  risk  "  until  the  goods  should  be 
arrived  at  their  final  port  of  destination." 

The  consignees  at  Macao,  finding  that  it  would  be  dan- 
gerous to  send  the  goods  up  the  river  to  Canton,  and  also 
that  it  would  be  necessary,  owing  to  sea-damage  sustained 
in  the  voyage,  to  tranship  them,  hired  The  James  Laing  as 
a  temporary  receiving  ship,  and  sent  her  with  The  Penang 
to  Hong  Kong,  the  safest  anchorage  in  those  seas,  in  order 
there  to  receive  the  cargo  from  The  Penang y  for  the  purpose, 
1st,  of  examining  it ;  2nd,  of  keeping  it  on  board  in  a  place 
of  safety  till  it  could,  be  sent  on  to  Canton,  or  some  other 
market  in  China,  where  it  could  be  sold ;  there  being  then 
no  market  whatever  at  Hong  Kong.  In  the  course  of 
transhipment  in  Hong  Kong  Beads,  The  James  Laing^  and 


^  See  post,  p.  421,  the  oases  as  to  the  oontinaance  of  risk  on  ship. 
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all  the  goods  that  had,  up  to  that  time,  been  transhipped  into 
her,  were  sunk  by  a  violent  typhoon,  and  utterly  lost. 

In  an  action  for  this  loss,  the  Court,  upon  these  facts, 
were  clearly  of  opinion  that  Hong  Kong  was  not  the  final 
port  of  destination  within  the  contemplation  of  the  parties ; 
and,  further,  that  the  principle  of  Brown  v,  Vigne, — that  if 
a  vessel,  instead  of  proceeding  to  her  originally  destined 
port,  chooses  to  wait  at  another,  until  the  termination  of 
war,  the  voyage  is  thereby  determined, — was  inapplicable 
to  the  circumstances  in  this  case ;  for,  in  those  of  Brown  v. 
Vigne,  there  was  the  existence  of  actual  war  with  Spain, 
which  rendered  it  illegal  to  send  on  the  goods  to  their 
original  port  of  destination;  whereas  here,  there  having 
been  no  actual  declaration  of  war  against  China,  it  would 
not  have  been  illegal,  but  only  dangerous  and  inexpedient, 
to  have  sent  the  goods  on  to  Canton,  or  any  other  market 
in  China.  Accordingly,  the  risk  on  these  goods  was  held  a 
continuing  risk  at  the  time  of  the  loss,  and  the  plaintiff, 
therefore,  entitled  to  recover.^ 

The  facts  of  this  case  are  very  similar  to  those  of  Tiemey  Tierney  v. 
V,  Etherington.  In  that  case  goods  were  insured  on  board  a 
Dutch  ship  ^'from  Malaga  to  Gfibraltar,  and  at  and  from 
thence  to  England  and  Holland,  both  or  either,"  continuing 
the  risk  ^'  till  the  ship  and  goods  be  arrived  at  England  or 
Holland,  and  there  safely  landed."  There  was  a  special 
clause  in  the  policy,  by  which  it  was  agreed  that,  on  the 
arrival  of  the  ship  at  Gibraltar,  the  goods  might  be  unloaded 
and  re-shipped  in  one  or  more  British  ship  or  ships  for 
England  and  Holland,  &c.  When  the  ship  arrived  at 
GKbraltar  there  was  no  British  ship  there,  and  the  goods  were 
unloaded  and  put  into  a  store-ship  (which  it  was  proved  was 
always  considered  as  a  warehouse),  in  order  to  be  kept  there 


^  Oliyenon  v.  Brightman,  8  Q.  B.  the  policy  contained  no  such  liberty, 

781 ;  15  L.  J.  (Q.  B.)  274.    In  this  theCourt,onpToof  of  the  abore  facts, 

case  the  policy  contained  an  express  directed  a  non-suit;  Bold  v.  Rother- 

liberty  *'to  tranship."     In  another  ham,  ibid. 
case  on  the  same  adyenture,  where 
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till  some  British  ship  should  arrive.    Two  days  after  the  goods 
were  put  into  this  store-ship  they  were  lost  in  a  storm. 

For  the  underwriter  it  was  objected  that  the  risk  on  the 
goods  was  at  an  end  upon  their  being  loaded  into  this  store- 
ship,  which  was  to  be  considered  as  a  warehouse  on  land; 
but  Lee,  C.  J.,  held  that  the  construction  should  be  according 
to  the  course  of  trade  in  G-ibraltar ;  and  that,  as  it  appeared 
to  be  the  usual  method  of  unloading  and  re-shipping  in  that 
place,  that  when  there  is  no  British  ship  there  the  goods 
should  be  kept  in  store-ships  until  one  arrives,  the  risk  upon 
the  good^  so  loaded,  according  to  such  custom,  should  be  held 
to  continue,  and  the  imder writers  to  be  liable.* 

The  risk  may  be  terminated  at  any  intermediate  stage  of 
the  voyage,  but  not  so  as  to  give  a  right  to  return  of  pre- 
mium, except  either  by  subsequent  arrangement  of  the  parties, 
or  in  accordance  with  prior  stipulation  in  the  policy.  There 
was  a  policy  on  wheat  to  several  ports  named  "  to  return  20«. 
premium  if  the  risk  end  at  Emden,  or  in  the  United  Kingdom 
direct."  The  wheat  was  sold,  "  including  insurance  to 
Emden,"  and  was  totally  lost  at  sea  between  Emden  and  the 
United  Kingdom.  The  vendee  sued  in  the  name  of  the 
vendor,  but  failed  to  recover  owing  to  the  conditions  of  his 
own  purchase,^  and  the  predetermination  of  the  risk  by  the 
vendor. 

By  express  contract  the  protection  of  the  policy  may  be 
prolonged  after  landing,  and  during  the  subsequent  trans- 
port of  the  goods  overland.  Thus,  in  a  policy,  the  voyage 
was  described, — "  At  and  from  Japan  and  (or)  Shanghai 
to  Marseilles  and  (or)  Leghorn,  and  (or)  London  vi& 
Marseilles  and  (or)  Southampton,  and  whilst  remaining  there 
for  transit,  with  leave  to  call,  &c.,  in  the  good  ship  or  vessel 
called  TJie  steamers  or  steamer,  per  overland, 


^  Tiemej  v.  EtheringtoD,  cited  1 
Burr.  348,  349.  The  custom  here 
alleged  and  found  distinguishes  tlie 
case  from  that  of  the  Austiallan 
Agricultural  Company  r.  Saunders, 
L.  R.,  10  G.  P.  668,  where  no  such 


custom  existed.    See  ante,  p.  395. 

^  lonides  v.  Harford,  29  L.  J. 
(Ex.)  36.  See  North  of  England  Oil 
Cake  Go.  r.  Archangel  Marit.  Insur. 
Co.,  L.  R.,  10  Q.  B.  249. 
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or  vi&  Suez  Canal/'  &o.  In  the  margin  was  tliis  memo- 
randum :  ^^  It  is  hereby  agreed  that  the  silks  insured  by  this 
policy  shall  be  shipped  by  Peninsular  and  Oriental  Company, 
Messageries  Imp^riales  steamers,  and  (or)  the  steamers  of 
the  Mercantile  Trading  Company  of  Liverpool  only." 

The  goods  were  shipped  and  paid  for  to  London  by  the 
Messageries  Impdriales  steamers,  whose  customary  route, 
followed  in  this  instance,  was  from  Shanghai  to  Marseilles, 
and  thence  overland,  through  France,  vift  Paris,  where  they 
arrived  on  the  13th  September,  1870 ;  and  while  they  were 
still  there,  the  German  armies  approached  on  the  19th 
September,  and  surrounded  the  city,  preventing  the  goods 
after  that  event  from  being  forwarded  to  London.  It  was 
held  that  the  goods  being  still  covered  by  the  policy,  there 
was  a  total  loss  within  the  meaning  of  the  peril  described 
therein,  as  ^'  the  arrests,  restraints,  and  detainments  of  kings, 
princes,  and  people."* 


We  come  now  to  consider  the  duration  of  the  risk  on  Daratioii  of 
ship,  and,  first,  as  to  the  commencement  of  it.  Sp.*"^ 


In  most  of  the  Continental  states  the  commencement  of  Commenoe- 
the  risk  on  the  ship  is  fixed  by  their  Ordinances,  subject,  of 
course,  to  be  varied  by  the  express  stipulations  of  the  parties. 
In  many  of  the  mercantile  states  of  the  Continent,  it  is  made  Foroign  Law. 
to  commence  from  the  moment  of  the  ship  beginning  to  load 
the  goods  on  board,  or  even  to  take  in  ballast,  for  the 
purposes  of  the  voyage  insured.^  In  France,  unless  other- 
wise stipulated  by  the  policy,  the  risk  on  ship  oonmiences 
from  the  day  on  which  the  ship  sails  from  the  port  of 
loading.' 

In  this  country,  the  period  at  which  the  risk  on  the  ship  English  Law. 

^  Bodocaiiaohi  t^.  Elliott,  L.  B.,  8  >  Code  de  Gommeroe,  ait.  328, 341. 

0.  P.  649.  The  Bussian  law  u  to  the  aame  effect, 

*  2  Benecke,  dee  Asaecaranz,  229 ;  2  Benecke,  230. 
iKolte'sed.  668-671. 
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oommenoes  depends  entirely  on  the  terms  of  the  policy,  and 
the  nature  of  the  voyage  intended  to  be  insured. 

If  the  ship  be  insured  simply  "  from "  a  port,  or  if  the 
adventure  on  the  ship  be  made  by  the  policy  ^^  to  begin  on 
the  ship  from  A.  B.,"  the  risk  on  the  ship  does  not  commence 
imtil  the  ship  sails  on  her  voyage  "  from  "  such  port,  *.  ^., 
until  she  quits  her  moorings  and  breaks  ground,  being  in 
a  state  of  perfect  equipment  and  readiness  for  the  voyage.^ 

If  the  ship  be  insured  "  at  and  from  "  a  home  port  as  the 
terminus  a  quo  in  which  the  ship  is  then  lying,  the  risk 
commences  on  the  ship  immediately  upon  the  execution  of 
the  policy,  and  continues  during  the  whole  time  the  ship 
remains  in  the  home  port  in  a  course  of  preparation  for  her 
voyage.^ 


«  At  and 
from"  a 


Conditions 
of  the  policy 
attaching. 


The  words  ^'  at  and  from  "  a  foreign  port  do  not  imply  a 
foreign  port.  Warranty  or  a  representation  that  the  ship  is  at  the  time  of 
effecting  the  policy  in  the  port  in  question;*  but  they  do 
imply  that  the  ship  will  be  there  within  such  a  time  after^ 
wards  that  the  risk  shall  not  be  materially  varied;  and 
that  any  unreasonable  delay  between  the  making  of  the 
policy  and  the  commencement  of  the  risk,  whether  stich  delay 
he  voluntary  or  involuntary^  which  has  the  effect  of  materially 
varying  the  risk,  will  prevent  the  policy  from  attaching.* 

The  facts  of  the  case  on  which  this  latter  decision  was 
founded  were  these.  The  policy,  "at  and  from  Montreal," 
was  effected  on  the  13th  of  July.  No  question  was  put  by 
the  imderwriter  as  to  where  the  ship  then  was,  and  no 
information  was  offered  by  the  assured ;  but  in  fact  she  was 
then  at  sea,  on  a  voyage  intended  to  end  at  Montreal.    She 


^  1  Marshall,  Ins.  260  ;  Pittegrew 
r.  Fringle,  3  B.  &  Ad.  514;  so  in 
the  United  States,  see  3  Kent,  Com. 
307,  note. 

'  Motteux  V,  London  Ass.  Co.,  1 


Atkyns,  648 ;  Pabner  «.  Marshall,  8 
Bing.  79. 

3  HuU  V.  Ck)oper,  14  East,  479. 

*  De  Wolf  t^.  Arohangel  Marit. 
Bank  &  Ins.  Co.,  L.  R.,  9  Q.  B.  461. 
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did  not  arrive  at  Montreal  till  the  30tli  of  August.  Evidence 
was  given  on  the  trial  that  the  delay  of  arrival  at  Montreal 
had  materially  varied  the  risk  and  the  rate  of  premium. 
Evidence  was  offered,  but  not  received,  to  show  that  the 
delay  was  not  voluntary,  but  was  due  entirely  to  sea  perils 
upon  the  voyage  to  Montreal.  It  was  held,  that  this 
evidence  was  properly  rejected,  as  upon  the  facts  of  this 
case,  the  only  question  for  the  jury  was,  whether  the  delay 
had  materially  varied  the  risk.^ 

The  above  decision  is  the  earliest  in  our  books,  as  to  the 
effect  of  involuntary  delay  preceding  the  time  fixed  for  such 
a  policy  attaching.  The  question  had  come  before  Tindal, 
C.  J.,  in  respect  of  voluntary  delay,  and  was  then  decided 
adversely  to  the  assured.^  That  learned  judge,  in  the  course 
of  his  observations,  seems  to  intimate  that  his  decision  would 
have  been  the  other  way  in  case  the  underwriter  had  been 
prepared  to  expect  delay  by  notice,  or  what  is  equivalent  to 
notice,  by  the  existence  of  a  usage.^  But  Blackburn,  J.,  in 
the  later  decision  already  cited,  expressly  reserves  his  opinion 
as  to  the  effect  of  either  notice  or  usage  on  the  question.* 

A  further  condition  of  the  policy  attaching  in  such  a  case, 
is  that  the  ship  must  have  once  been  at  the  outward  port  in 
good  physical  safety. 

Hence  under  a  policy  on  ship  ^'  at  and  from  St.  Michael's,  Parmeter  v. 
or  all  or  any  of  the  Western  Islands,  to  England,"  where  it  ^^*«^- 
appeared  that  the  ship,  after  encountering  very  bad  weather 
on  the  whole  of  the  outward  voyage,  cast  anchor  off  St. 
Michael's  in  such  a  leaky  condition  as  to  be  unfit  to  take  in 
a  cargo,  and  was  only  kept  afloat  by  pumping,  and  that,  after 
lying  in  the  roadstead  for  upwards  of  twenty-four  hours 
(during  the  whole  of  which  time  she  was  in  great  danger 
from  the  storm  that  still  continued),  she  was  blown  out  to 
sea,  and  wrecked.     Lord  Ellenborough  held,  that,  under  these 

1  Ibid.  .  *  De  Wolf  v.  Archangel  Marit. 

)  Mount  V,  Larkins,  8  Bing.  108.        Bank  &  Ins.  Co.,  supra. 
3  Ibid.  121. 
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circamstanoQBy  the  risk  had  never  oommenoed  on  the  ship 
under  the  homeward  policy,  for  the  ship  had  never  been  at 
Bt.  Michael's  in  good  safety.^ 


To  be  there 
in  physical, 
not  i>ulitioal, 
safety. 


BeU  V,  BeU. 


But  all  that  is  required  in  such  case  is,  that  the  ship  should 
have  been  once  *^  at "  the  terminus  in  quo  of  the  homeward 
voyage  in  good  physical  safety,  irrespective  altogether  of 
political  danger. 

Thus,  under  a  policy  on  ship  '^  at  and  from  Biga  to  her 
ports  of  discharge  in  the  United  Kingdom,"  where  imme- 
diately on  arrival  at  Eiga  her  papers  were  seized  by  govern- 
ment, and  the  ship  and  cargo  sequestrated  and  condemned 
before  the  outward  cargo  had  been  discharged,  Lord  Ellen- 
borough  held,  that,  as  the  ship  had  been  once  ''  at "  Eiga  in 
good  physical  safety,  the  risk  under  the  homeward  policy  had 
attached  on  the  ship.^ 


What  physi- 
oal  safety  is 
required. 


All  that  is  required,  in  fact,  is,  that  the  ship  while  in  the 
foreign  port,  which,  by  the  policy,  is  made  the  terminus  a  quo 
of  the  homeward  voyage,  should  ^^  be  in  such  a  condition  as 
to  enable  her  to  lie  there  in  reasonable  security,  till  she  is 
properly  repaired  and  equipped  for  her  voyage ;  "^  if  she  be 
able  to  keep  afloat  in  harbour  sufficiently  for  the  purpose  of 
being  repaired,^  the  risk  imder  such  a  policy  commences  im- 
mediately on  her  first  arrival,  and  continues  during  the  time 
she  remains  there  in  a  course  of  preparation  for  the  voyage 
insured.* 

Under  a  policy  on  ship  "at  and  from  " Havana  to  Greenock, 
the  ship  arrived  off  Havana,  and  the  master  engaged  a  tug 


^  Farmeter  v.  Cousins,  2  Camp. 
235. 

2  BeU  V.  BeU,  2  Camp.  475. 

'  PerLordEllenborongh,  Farmeter 
V,  Cousins,  2  Camp.  235, 237 ;  Huugh- 
ton  V,  Empire  Mar.  Ins.  Co.,  L.  R., 
1  Ex.  206. 

*  Annen  v.  Woodman,  3  Taunt. 
299.  See  also  per  Lord  Kenjon,  in 
Forbes  V.  WiJson,  1  Marshall,  Ins. 


148. 

A  Thus  Lord  Hardwicke  laid  it 
down  that  when  a  ship  is  thus  in- 
sured "at  and  from**  an  outport 
for  the  homeward  voyage,  the  words 
"first  arrival **  are  always  implied : 
Motteux  V.  London  Ass.  Co.,  1  Atk. 
548  ;  Forbes  v,  Wilson,  1  Marshall, 
Ins.  148  ;  Smith  i^.  Surridge,  4  Esq. 
25. 
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and  pilot  for  the  purpose  of  taking  her  to  a  dear  anchorage. 
She  was  towed  into  the  harbour,  past  the  plaoe  where  she 
ultimately  discharged  her  cargo,  to  a  point  at  the  head  of  the 
harbour  called  the  Eegla  Shoal.  There  she  grounded,  and 
received  damage  from  the  anchor  of  another  ship.  ^^  In  mj 
opinion,"  says  Channell,  B.,  delivering  judgment  in  the  case, 
^^  she  was  at  that  time  at  Havana,  and  consequently  the  lisk 
under  the  policy  had  attached.  The  damage  occurred  at 
Havana,  geographically  speaking,  and  there  is  nothing  which 
to  my  mind  shows  that  the  parties,  at  the  time  this  policy 
was  underwritten,  contemplated  any  other  meaning  of  the 
word  at.  All  the  limitation  which  the  law  appears  ever  to 
have  imposed  as  to  the  time  of  the  commencement  of  the 
risk  in  such  a  case  is,  that  the  ship  should  arrive  at  the  port 
at  which  she  is  insured  in  a  state  of  sufficient  repair  or  sea- 
worthiness to  be  enabled  to  be  there  in  safety."^ 

Length  of  time  consumed  in  necessary  repairs,  though  Wliat  delay 
considerable,  does  not  take  the  ship  out  of  the  protection  of 
the  policy,  if  the  repairs  be  with  an  ultimate  view  to  the 
voyage  insured;^  nor  does  any  other  reasonable  delay,  if 
justified  by  necessity,  or  incurred  bond  fide  for  the  purposes 
of  the  voyage^ — it  may  be  to  take  in  simulated  papers,*  or  a 
particular  description  of  crew,^  or  provisions  when  rendered 
necessary  by  unavoidable  delay.® 

The  principle,  in  short,  established  by  the  cases  is,  "  that 
a  detention  for  a  reasonable  time  for  the  purposes  of  the 
adventure  insured  must  be  allowed,  and  whether  the  time  is 
reasonable  must  be  determined,  not  by  any  positive  or 
arbitrary  rule,  but  by  the  state  of  things  existing  in  the  port 
where  the  vessel  happens  to  be."^ 

^  Hanghton  v.  Empire  Marine  Ins.  *  Langhom  r.  Allnatt,  4  Taunt. 

Co.,  L.  B.,  1  Exoh.  206,  209,  210.  511. 

*  Motteux  V.  London  Ass.  Co.,  1  ^  Grant  v.  King,  4  Esq.  174. 

Atk.  548.  ^  Raine  v.  Bell,  9  East,  195. 

>  Smith  V,  Surridge,   4  Esq.  26 ;  'Per  Tindal,  C.  J.,  in  Phillips  o. 

Grant  r.  King,  4  Esq.  174.  Irving,  7  M.  &  Gr.  328.     Seo  to  the 
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What  delay  On  the  other  hand,  it  must  be  home  in  mind  that  a  policy 
on  ship  "  at  and  from  "  a  port  implies,  in  respect  of  a  ship 
already  in  the  port,  that  the  voyage  insured  shall  be  very 
shortly  commenced,  or,  at  skll  events,  be  in  the  near  con- 
templation of  the  parties.^  Otherwise  all  protection  under 
the  policy  is  lost,  if  an  imreasonable  time  elapse  before 
preparing  for  the  voyage  insured,  and  there  be  no  excuse  for 
delay,  such  as  the  necessity  for  repairs. 

Thus,  for  instance,  if  all  thought  of  the  voyage  insured  be 
laid  aside,  and  the  ship  lie  in  the  port  for  years,  with  the 
knowledge  of  the  owner,  the  risk  would  be  held,  either  never 
to  have  attached,  or,  at  all  events,  to  have  come  to  an  end 
directly  the  determination  to  abandon  the  voyage  was  finally 
fixed.^ 

In  case  it  be  a  foreign  port,  and  she  have  been  lying  there 
a  long  period  without  reference  to  any  particular  voyage, 
it  seems  the  policy  will  attach  only  from  the  time  that 
preparations  are  commenced  with  reference  to  the  voyage 
insured.^ 

In  home  port.  In  case  it  be  a  home  port,  and  she  is  then  lying  there,  the 
policy  generally  attaches  from  the  period  of  its  subscription, 
but  the  ship  is  not  protected  by  it  if  any  unreasonable  delay 
intervene  between  the  subscription  of  the  policy  and  her 
sailing  on  the  voyage  insured.  Thus  a  policy  was  efiEected 
on  the  28th  January,  "  at  and  from  Bristol  to  London,"  on  a 
yacht  then  lying  in  the  port  of  Bristol,  and  it  did  not  sail 
thence  till  the  middle  of  May  following,  the  delay  not  being 


In  foreign 
port. 


same  effect  the  remarks  of  Story,  J., 
in  Seamans  v,  Loring,  1  Mason's  R. 
127,  cited  1  PhiUips,  no.  936. 

*  Per  Tindal,  C.  J.,  in  Pahner  v, 
IklarshaU,  8  Bing.  317,  318.  '<  It  is 
clear  insurance  law,"  says  Park,  J., 
<  *  that  in  a  policy '  at  and  from*  a  port, 
a  vessel  ought  to  be  ready  to  sail  as 
soon  as  she  reasonably  can,  and  not  to 


lie  in  the  port  for  months  before  she 
takes  her  departure:'*  Palmer  v. 
Penning,  9  Bing.  462. 

^  See  the  observations  of  Lord 
Hardwicke  in  Chitty  v.  Selwyn,  2 
Atk.  539. 

^  Per  Story,  J. ,  Seamans  v.  Loring, 
1  Mason's  R.  127,  cited  in  1  PhiUips, 
Ins.  no.  936. 
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for  repairs  or  other  necessary  purpose ;  there  the  Court  held 
this  delay  unreasonable,  and  that  the  yacht  at  the  time  of 
the  loss  was  not  protected  by  the  policy.^ 

This  general  rule  is  liable,  however,  to  be  modified  by  the  Exoeptaon  by 
usages  of  a  particular  trade.  Thus,  in  the  Newfoundland  ^***^" 
trade,  owing  to  the  well-known  practice  of  making  fishing 
expeditions  or  intermediate  trading  voyages  after  the  ship's 
first  airival  o£E  the  coast  of  Newfoundland,  the  homeward 
risk,  though  expressed  to  be  "at  and  from"  any  port  or 
ports  in  Newfoundland,  does  not  attach  on  the  ship  on  her 
first  arrival  out,  but  only  from  her  beginning  to  prepare  for 
the  homeward  voyage.^ 

What  is  such  a  beginning  to  prepare  for  her  homeward  "Begmninff 
voyage,  within  the  meaning  of  the  rule,  as  brings  the  vessel  herhomewaid 
under  protection  of  the  policy,  appears  by  the  following  ^®y*fif®- 
case  : — A  ship  engaged  in  a  cruising  voyage  in  the  Southern  Lambert  v, 
Atlantic,  was  insured  for  a  trading  voyage  home  by  a  policy 
"  at  and  from  Pemambuco  or  any  other  port  or  ports  in 
the  Brazils  to  London,— beginning  the  adventure  on  the 
goods  from  the   loading  thereof   on  board,   and  upon  the 
ship   on   the   determination  of   her  cruise,   and   preparing 
for  her  voyage  to  London,"  &c.     The  cruise  being  ended, 
the  captain  went  to  Pemambuco,  and  when  o£E  that  place, 
sent  in  one  of  his  officers   to   see  if  a  homeward  cargo 
coiild  be  procured  there,  but  as  there  was  none,  he  sailed 
southwards  for  St.  Salvador  for  the  same  purpose,  and  was 
lost  at  sea  between  the  two  places.     The  Court  held,  that 
this  going  to  Pemambuco,  and  sending  in  an  officer  to  inquire 
after  a  cargo,  was  such  "a  preparing  for  his  voyage   to 
London"  within  the  words  of  the  policy,  that  the  homeward 
risk  attached  from  that  moment,  and  continued  at  the  time 
of  the  loss.' 


1  Palmer  v,  Marshall,  8  Bing.  79,  and  the  other  caaes  there  collected. 

817.     S,  C.f  Palmer  v,  Fenning,  9  ^  Lambert  v.  Liddard,  1  MarshaU's 

Bing.  460.  R.  149  ;  S.  C,  6  Taunt.  479. 

'  Vallance  v.  Dewar,  1  Camp.  503, 
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What  is 
inoliided  in 
"port." 


Not  neoea- 
saril  J  imply 
an  artificial 
harbour. 


We  have  already  seen  that  the  terminus  ^'at  and  from" 
which  the  voyage  is  made  to  commence,  is,  generally 
speaking,  taken  to  inclade,  not  different  places  classed 
together  in  legal  style,  or  for  the  purposes  of  revenue,  as  one 
port,  but  some  one  place,  which  in  the  more  limited  and 
commercial  sense  is  considered  the  port ;  in  other  words,  the 
harbour-town.^  If  the  policy  be  "  at  and  from  a  port  or 
ports"  or  "port  or  places"  in  the  alternative,  it  must  be 
supposed  that  the  insurer  underwrote  the  greater  risk  of 
letting  the  ship  sail  to  several  places  in  order  to  take  in  her 
cargo.^  But  where  a  ship  was  insured  "at  and  from  her 
port  of  lading,"  the  Court  held,  that  the  expression  "  port  of 
lading,"  pointed  to  one  single  place,  and  did  not  allow  of  the 
ship  loading  at  two  distinct  places  (though  both  lying  within 
seven  miles  of  one  another  in  the  same  bay),  in  either  of 
which  there  might  have  been  a  lading.^ 

It  is  not  at  all  necessary  to  the  definition  of  the  term 
"port,"  as  used  in  policies,  that  it  should  be  an  artificial 
harbour  shut  in  with  regular  moles  or  piers.  If  it  be  a 
natural  basin  protected  by  a  headland,  or  even  an  open 
roadstead,  provided  it  be  the  usual  and  sole  place  of  loading 
and  unloading,  it  is  sufficient,  especially  if  there  be  the 
usual  machinery  and  appendages  of  a  harbour.  Thus,  in 
one  case,  the  Court  of  King's  Bench  held  that  the  expression 
"  to  any  port  or  ports  whatsoever,"  in  a  time  policy,  ought 
to  be  construed  as  if  it  were  "  place  or  places,"  and  would 
protect  the  ship  while  anchored  in  an  open  roadstead,  if 
that  were  the  usual  place  for  loading  and  unloading  goods.^ 


^  Constable  v.  Noble,  2  Taunt.  403 ; 
Payne  r.Hutohinson,  ibid.  405,  note; 
Brown  v.  Tayleur,  4  A.  &  E.  241. 
See,  also,  as  to  the  meaning  of  the 
word  **port,'*  Hull  Dock  Company  i;. 
Browne,  2  B.  &  Ad.  43 ;  Stockton  and 
Darlington  BaU.  Co.  v.  Barrett,  7  M. 
&  Gr.  870,  in  Dom.  Proo. ;  Boelandts 
V.  Harrison,  9  Exch.  444;  Van 
Baggen  v.  Baines,   9    Exch.   523 ; 


Sailing  Ship  Garston  Co.  v,  Hickie, 
15  Q.  B.  D.  580. 

^  Lambert  v,  Idddaid,  1  Marshall, 
K.  149;  and  see  the  discussion  in 
Brown  v.  Tayleur,  4  A.  &  £.  241. 

3  Brown  v.  Tayleur,  4  A.  &  £. 
241. 

*  Cockey  r.  Atkinson,  2  B.  &  Aid. 
460 ;  S.F.  in  the  United  States,  De- 
longuemere  v.  Firemen's   Ins.  Co., 
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A  ship  insured  "  at  and  from  Leith  to  Shetland,  and  from  Sea  Ins.  Co. 

V,  Gavm. 

thenoe  to  Barcelona,  and  at  and  from  thence  and  two  other 
ports  in  Spain,  to  a  port  in  Ghreat  Britain,"  was  lost  while 
loading  at  Saloe.  The  roadstead  there  was  the  usual  station 
for  vessels  of  her  hurden.  Saloe  town  lay  at  the  hottom  of 
a  natural  basin,  protected  by  a  headland,  and  without  any 
artificial  harbour.  It  was  frequented  as  a  port,  was  usually 
designated  as  such,  and  so  was  recognized  by  the  Spanish 
government  and  also  by  this  country,  which  had  a  vice- 
consul  there;  it  had  a  custom-house  and  harbour-master; 
port  dues  were  levied  there,  and  at  the  time  of  the  loss, 
conveniences  were  erected  on  the  shore  for  the  purpose  of 
loading  goods  and  of  protecting  smaller  vessels  from  wind 
and  weather.  On  this  evidence  the  House  of  Lords,  affirming 
the  judgment  of  the  Scotch  Court  of  Session,  decided  that  it 
was  a  port  within  the  meaning  of  the  policy.^ 

When  the  policy  is  "at  and  from"  an  island  or  other  "At and 
district  containing  several  ports,  the  risk  on  ship  under  the  ^T^a  <^. 
homeward  policy  commences  directly  the  ship  has    been  taining  seve- 
moored  in  good  safety  at  the  first  port  at  which  she  touches 
in  the  island,  for  the  purpose  of  discharging  her  outward 
cargo.     Hence,  where  a  ship  insured  for  her  outward  voyage 
from  London  to  Jamaica  "  until  moored  twenty-four  hours 
in  good  safety,"  was  insured  by  a  homeward  policy  "  at  and 
from  Jamaica  to  London,"  and  was  lost  in  coasting  the 
island,  after  she  had  stayed  some  days  at  one  port  there,  but 
before  she  had  delivered  all  her  outward  cargo,  a  special 
jury  found,  and  Lord  Mansfield  supported  their  finding,  that 
this  loss  on  the  ship  was  at  the  risk  of  the  underwriters  on  the 
homeward  policy.^ 

10  Johnson's  Bep.  120,  cited  in  1  word  port  willbe  found  in  the  section 

Phillips,    Ins.   no.    929.      See   per  on '*  Warranties  to  be  free  of  Seizure 

curiam,  Sailing  Ship  Garston  Co.  p.  and  Confiscation  in  Port,*'  Fart  III. 

Hickie,  15  Q.  B.  Div.  680.  Chap.  III.  Excepted  RUke, 

*  Sea  Insurance  Co.  f.  Gavin,  2  *  Camden  r.  Cowley,  1  W.Bl.  417, 

Dow  &  Clark,  124.      Several  addi-  418. 
tional  cases  as  to  the  meaning  of  the 
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Sccus,  if 

otherwise 

described. 


Ever  sinoe  this  case  it  haa  been  clear  insurance  law,  that  a 
ship  insured  for  a  homeward  voyage  "  at  and  from  "  any  of 
the  West  India  Islands,  is  protected  by  the  word  "  at "  in 
going  from  port  to  port  of  the  island.* 

In  these  cases,  the  general  word  by  which  the  terminus  a 
quo  of  the  homeward  voyage  is  described,  comprehends  all 
ports  and  places  in  the  island  or  district  named;  the  con- 
struction of  course  would  be  different  if  the  terminus  a  quo 
were  otherwise  described  in  the  policy.  Thus,  if  the  policy 
were  on  the  ship  "  at  and  from  the  ship's  port  of  loading  " 
in  Jamaica,  that  would  restrict  the  commencement  of  the 
risk  to  one  particular  port  in  the  island.^ 


Continuance        go  much  for  the  commencement  of  the  risk  on  ship ;  its 

and  termina- 

tion  of  risk      continuance  is  expressly  stipulated  in  all  our  common  policies 
^"^  *  ^^'  to  be  "  until  the  ship  hath  moored  at  anchor  twenty-four 

hours  in  good  safety." 
Foreign  Law.  In  Spain  and  Portugal  the  rule  is  the  same ;  *  in  France, 
by  the  Code  de  Commerce,  the  risk  ends  "  when  the  ship  is 
anchored  or  moored  to  the  quay  of  the  port  of  discharge."  * 
In  most  of  the  ordinances  and  policies  of  Germany,  Holland, 
and  the  north  of  Europe,  the  risk  on  the  ship  is  decreed,  or 
stipulated  to  continue  either  until  the  ship  has  entirely 
discharged  her  cargo,  or  for  a  certain  specified  number  of 
days  after  her  arrival.* 

Magens  advises,  for  the  protection  of  the  ship  while  un- 
loading, the  insertion  of  a  clause  prolonging  the  continuance 
of  the  risk  for  twenty-one  working  days  after  commencing  to 
discharge.®     In  the  absence  of  any  special  clause  of  this  kind, 


Alteration 

Sropoeed  hy 
[agens. 


^  Cruickshank  v.  Janson,  2  Taunt. 
301 ;  Warre  v.  Miller,  4  B.  &  Cr. 
638. 

*  Per  Patteeon,  J.,  in  Brown  v, 
Taylenr,  4  A.  &  E.  241,  248. 

3  For  the  older  laws,  see  2  Bcnecko, 
pp.  234-238;  for  the  more  recent.  Id. 
par  Nolte,  toI.  i.  pp.  268-671. 

*  Code  de  Commerce,  art.  382, 
341. 


*  Bj  the  German  Code  it  continues 
until  the  discharge  of  her  cargo, 
art.  826.  The  older  ordinances  are 
collected  by  Magens,  vol.  ii.  passim, 
and  by  Benecke,  old  and  new  qu& 
supra,  p.  394. 

^  Magens,  47  ;  accord.  Mercantile 
Marine  Ins.  Co.  v.  Titherington,  34 
L.  J.  (Q.  B.)  11. 
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the  underwriters,  in  an  ordinary  poKcy,  are  not  responsible 
for  any  loss  that  happens  after  the  ship  has  onoe  been 
"  moored  twenty-four  hours  in  good  safety." 

The  question  has  generally  been  what  constitutes  a  mooring  What  is  a 

-       -  **  mooring  in 

in  good  safety.  good  safety." 

The  effect  of  the  cases  appears  to  be,  that  a  ship  is  not 
considered  to  have  been  moored  for  twenty-four  hours  in 
good  safety,  unless  moored  for  that  space  of  time  in  the 
harbour  of  her  port  of  discharge:  1 — in  such  a  state  of 
physical  safety  that  she  can  keep  afloat  while  her  cargo  is 
being  unloaded ;  2 — in  such  a  state  of  political  safety  as 
not  to  have  been  subjected  during  that  time  to  any  em- 
bargo, seizure,  or  capture  on  the  part  of  the  government 
of  the  port  or  of  strangers;  and,  3 — ^under  such  circum- 
stances as  to  have  had  an  opportunity  of  unloading  and 
discharging. 

1.  As  to  her  state  of  physical  safety  during  the  period  of  i.  Phyaioal 
twenty-four  hours. 

A  ship  arrived  at  Demerara,  her  port  of  destination,  a  Shaw  v. 
perfect  wreck,  having  received  her  death-wound  at  sea,  and 
was  with  the  utmost  difficulty  kept  afloat  by  lashing  her  to 
a  hulk,  till  all  the  people  on  board  were  landed,  and  a  few 
days  afterwards,  in  tiying  to  move  her,  she  sank  in  the 
harbour;  Lord  Kenyon  held,  that  the  risk  was  still  con- 
tinuing when  she  sunk,  ^'  for  though  arrived  at  Demerara 
she  was  never  moored  twenty-four  hours,  nor  a  moment  in 
safety."  ^ 

2.  As  to  her  state  of  political  safety  during  that  time.  2.  Political 
An  English  ship,  the  day  after  arrival  at  Eouen,  was  laid  Minett  v. 

under  an  embargo  then  existing  there  against  all  English  -^^^^on. 
ships,  and  her  captain  and  crew  treated  as  prisoners  of  war ; 
Lord  Kenyon  held,  that  the  risk  was  still  continuing,  for 
she  could  not  be  said,  under  the  circumstances,  to  have  been 
twenty-four  hours,  or  even  a  minute,  moored  in  safety, 

1  Shawe  r.  Felton,  2  East,  109. 
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havisg  been  immediately  she  entered  the  port,  to  all  intents 
and  purposes,  captured  by  the  French.^ 

L^S^ton*  Where  immediately  on  the  ship's  arrival  at  Eiga  (which 
was  her  port  of  discharge  under  the  policy),  her  hatches 
were  sealed  down  and  her  papers  sent  to  St.  Petersburg  to 
be  examined,  on  which  examination  the  ship  and  cargo 
were  seized,  and  afterwards  condemned ;  it  was  held,  that 
as  there  had  been  an  incipient  seizure  immediately  on  the 
ship's  arrival,  which  ended  in  condemnation,  this  was  not  a 
mooring  twenty-four  hours  in  good  safety.^ 

But  our  Courts  have  refused  to  regard  a  seizure  as  having 
a  relation  back  to  the  moment  of  arrival  merely  on  the 
ground  of  the  ship's  liability  to  seizure  from  that  moment 
onwards. 

Lojkyer  i^.  A  ship  insured,  "  from  Hamburg  to  London,"  had  become 

liable  to  forfeiture  under  our  revenue  laws  for  smuggling 
committed  during  the  voyage;  she  arrived  at  London  on 
the  1st  of  September,  was  not  seized  by  the  revenue  officers 
for  the  said  smuggling  till  the  27th,  having  been  all  that 
time  safe  at  her  moorings  in  the  river  Thames,  and  the 
Court  held  that  the  risk  was  at  an  end  twenty-four  hours 
after  the  ship's  arrival.* 

8.  Somooied       3.  The  ship  must  have  been  so  moored  as  to  have  an 

8B  to  llftYd  ftU 

opportunity     Opportunity  of  unloading  and  discharging ;  otherwise,  what- 

anddjBoharg-  ^^^^  ^"^®  ^^7  ^^^®  elapsed  since  her  arrival,  the  risk  will 

^^'  be  deemed  to  be  still  continuing. 

Waplea  v.  A  ship  from  Leghorn  to  London  arrived  on  the  8th  July 

at  Fresh  Wharf  and  moored,  but,  that  same  day,  was  ordered 
back  into  quarantine  for  a  fortnight,  and  her  crew  thereupon 
deserted  her;  she  did  not  ultimately  get  into  quarantine  till 
the  30th  July,  having  in  the  meantime  remained  at  her 
moorings;  and  was  burnt  on  the  23rd  August,  before  she 
could  get  permission  to  leave  the  quarantine  ground.  The 
Court  held  that,  though  so  long  at  her  moorings  before  going 

1  Minett  v.  Anderson,  Feake's  R.      46. 
211.  •  Lockyer  r.  Offley,  1  T.  R.  262. 

'  Horneyer  r.  Luflhingpton,  15  East, 
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into  quarantine,  she  had  not  been  there  in  good  safety, 
as  that  must  mean  an  opportunity  of  unloading  and  dis- 
charging.^ 

The  captain  of  a  tea-laden  ship  from  Sierra  Leone  to  Samuel  r. 
London,  haying  got  orders  from  his  owners  to  take  the  ship  Abs.  Co. 
into  the  King's  Dock  at  Deptford,  brought  her  up  the  river 
for  that  purpose,  and  on  Sunday  evening,  the  18th  of 
February,  arrived  off  the  dock  gates ;  not  being  able  then 
to  enter,  he  lashed  her  to  a  King's  ship  outside  the  gates, 
and  on  Monday  morning,  and  for  several  days  until  the 
27th,  no  attempt  to  get  her  into  the  dock  could  be  made  in 
consequence  of  the  state  of  the  river  from  drift  ice ;  but  on 
that  day,  while  she  was  being  warped  towards  the  dock, 
the  rope  broke  and  the  ship  went  ashore  near  the  dock 
gates  and  was  totally  lost.  Lord  Tenterden  held,  that  under 
the  orders  given  to  the  captain  the  King's  Dock  must  be 
considered  her  place  of  discharge,  and,  consequently,  as  she 
had  never  been  there,  she  had  not  been  moored  twenty-four 
hours  in  good  safety,  and  so  the  risk  continued.^ 

On  the  contrary,  if  the  ship  be  moored  in  such  a  place, 
and  under  such  circumstances  that  she  has  only  to  wait 
till  her  turn  of  unloading  comes,  without  again  immooring, 
this  is  held  a  mooring  in  good  safety. 

A  ship  insured  to  London  arrived  at  the  wharf  where  Anffenteinf 
it  was  intended  she  should  imload,  but  was  laid  on  the 
outside  of  the  tier  of  shipping  for  want  of  room  to  lay 
her  inside,  and  she  remained  so  moored  and  lashed  to 
other  vessels  for  seven  days,  when  she  was  forced  adrift 
by  the  ice  and  lost ;  Lord  Kenyon  held,  that  she  had  been 
moored  twenty-four  hours  in  good  safety.* 

A  case  illustrating  more  than  one  of  these  points  was  that  Lidgetti^. 


>  Waplee  r.  Eamee,  2  Str.  1243.  r.  Unit.  Ins.  Co.,  11  Johns.  R.  358, 

'  Samuel  r.  Boyal Exoh.  Abs.  Co.,  8  cited  1  Phillips,  no.  968. 

B.  &Cr.  119.  Seethecaseof  Zaoharie  *  Angentein  v.  Bell,  1  Park,  Ins. 

V.  Kew  Orleans  Ins.  Co.,  6  Martin's  54 ;  1  Marshall,  Ins.  263. 

Louisiana  R.  N.  S.  637,  and  Dickey 
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of  The  Charlemagne^^  insured  "  at  and  from  London  to  Cal- 
cutta, and  for  thirty  days  after  arrival ; "  the  words  "  until 
she  have  moored  at  anchor   twenty-four   hours   in    good 
safety ''  still  remaining  part  of  the  policy.     She  sailed  from 
London  on  the  22nd  of  July,  1866,  with  troops  on  board, 
and  on  the  24th  of  October,  while  on  her  voyage,  she  struck 
on  a  reef,  and  thereby  suffered  such  damage  that  her  pumps 
required  to  be  kept  constantly  going,  and  her  steering  gear 
was  materially  injured.     In  this  condition,  on  the  28th  of 
October,  she  came  to  anchor  in  the  river  opposite  Calcutta, 
within  the  harbour  of  Calcutta,  at  a  place  where  vessels 
commonly  discharge  their  cargo,  and  there  she  safely  com- 
pleted the  discharge  of  her  cargo  on  the  8th  of  November, 
sixteen  lascars  being  employed  with  a  fire  engine  in  pumping 
the  water  out  of  her,  until  she  lightened  sufficiently  to  lessen 
the  leak  and  to  place  the  water  under  control  of  the  ship's 
pumps.     The  ship  while  in  this  position  was  exposed  to  the 
perils  common  to  all  vessels  so  anchored,  viz.,  the  strong 
currents  and  the  bore  in  the  Hooghly,  aggravated  in  her 
case  by  the  bad  condition  of  her  steering  gear  if  she  had 
broken  adrift.     She  was  then  placed  in  a  dry  dock  for 
repairs,  and  while  there,  and  after  the  lapse  of  twenty-four 
hours,  and  more  than  thirty  days   in  addition,  she  was 
completely  destroyed  by  fire. 

It  was  unnecessary  in  the  events  which  had  happened  to 
determine  in  this  case  whether  under  this  policy  the  thirty 
days  were  to  be  reckoned  from  the  arrival  of  the  vessel  at 
Calcutta,  or  from  her  having  moored  at  anchor  twenty- 
four  hours  in  good  safety.  Bovill,  C.  J.,  delivering  the 
judgment,  said : — "  Assuming,  then,  that  the  thirty  days  are 
to  be  reckoned  from  the  time  of  the  ship  being  moored  for 
twenty-four  hours  in  good  safety,  the  question  arises, 
"What  is  the  meaning  of  those  words  in  such  a  policy? 
We  are  of  opinion  that  the  meaning  is  not,  as  has  been 
contended,  that  the  moorings  are  safe,  but  that  the  words 

>  Lidgett  V,  Secretan,  L.  B.,  6  0.  F.  190. 
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refer  to  the  ship  being  in  safety.  The  words  cannot  mean 
that  the  vessel  is  to  arrive  without  any  damage  or  injury 
whatever  from  the  effects  of  the  voyage;  otherwise,  the 
loss  of  a  mast  or  even  a  spar,  a  sail,  or  rope,  though  the 
vessel  was  perfectly  fit  to  keep  not  only  the  river  but  the 
sea,  would,  contrary  to  all  the  ordinary  meaning  of  lan- 
guage, prevent  her  from  being  considered  as  in  safety.  So, 
on  the  other  hand,  the  words  would  not,  in  our  opinion,  be 
satisfied  by  the  vessel  arriving  and  being  moored  in  a  sinking 
state,  or  as  a  mere  wreck,  or  by  a  mere  temporary  mooring. 
We  think,  also,  that  the  mere  liability  to  damage,  whether 
partial  or  total,  during  the  twenty-four  hours,  by  the  occur- 
rence of  some  or  all  of  the  perils  insured  against,  cannot 
prevent  the  running  of  the  twenty-four  hours,  because  the 
extension  of  the  period  of  risk  for  twenty-four  hours,  after 
having  moored  in  good  safety,  clearly  implies  that,  not- 
withstanding the  safety  intended,  the  ship  is  liable  to 
partial  or  total  loss  by  the  occurrence  of  a  peril  insured 
against.  In  the  present  case  the  vessel,  though  considerably 
damaged  and  leaky,  and  with  one  compartment  full  of 
water,  existed  as  a  ship  at  the  time  of  her  arrival,  and  she 
was  able  to  keep  afloat,  and  did  keep  afloat  as  a  ship  more 
than  twenty-four  hours  after  being  moored,  by  exerting  the 
means  within  the  power  of  the  captain.  She  arrived  and 
moored  at  the  ordinary  place  for  unloading,  and  was  so 
moored  os  a  ship  in  the  possession  or  control  of  her  owners 
for  more  than  twenty-four  hours;  and  she  remained  as  a 
ship  and  in  possession  of  her  owners  for  more  than  thirty 
days  after  the  lapse  of  the  twenty-four  hours  before  de- 
scribed, and  until  the  time  of  the  fire  by  which  she  was 
totally  lost."  It  was  therefore  held,  that  the  total  loss  which 
had  occurred  was  not  within  the  period  of  risk  covered  by  the 
outward  policy,  and  that  only  the  average  loss  was  recoverable 
imder  it.^ 

1  lidgett  V.  Seoreton,  L.  B.,  6  C.      policy  on  a  different  point  (L.  B.,  6 
P.  190,  198,  199,  200.    See  this  case      0.  P.  616),  post,  Part  III.  o.  6. 
considered  with  reference  to  another 

M.  K  E 
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Arrival. 


In  case  the  polioy  were  to  a  place,  say  **  Mauritius,  and  for 
thirty  days  after  arrival,"  it  must  become  a  question  whether 
under  the  circumstances  there  had  been  any  arrival  within 
the  meaning  of  the  policy,  and  if  any,  when,  and  that  would 
be  a  question  of  fact  for  the  jury.^ 


WhitweU  r. 
Harrison. 


A  ship  insured  from  Liverpool  to  Quebec  and  back  to  a 
port  in  the  United  Kingdom,  was,  by  the  charter-party,  to 
proceed  to  Wallasey  Pool,  on  the  river  Mersey,  or  as  near 
thereto  as  she  could  safely  get.  She  arrived  in  the  Mersey 
on  the  4th  September,  and  was  towed  up  next  morning 
abreast  of  Wallasey  Pool,  where,  as  she  could  not  enter  the 
Pool  by  reason  of  her  great  draught  of  water,  the  captain 
anchored  and  reported  the  vessel  at  Liverpool.  He  engaged 
lumpers  and  discharged  the  crew;  and  after  the  deck 
loading,  and  also  a  considerable  portion  of  the  cargo,  had 
been  unloaded,  the  ship,  on  the  14th  September,  fell  over 
and  sustained  injury.  The  captain  had  always  intended  to 
take  the  vessel  into  Wallasey  Pool  with  as  much  of  the 
cargo  as  she  could  safely  carry.  The  Court  of  Exchequer 
nevertheless  held,  that  the  ship  had  moored  twenty-four 
hours  in  safety,  and  consequently  that  the  underwriters  were 
not  liable.^ 


Duration  of         If  there  were  no  such  clause  as  that  which  we  are  discussing 

risk  witliOQtf 

ordinary  in  the  policy,  the  risk  on  the  ship  would  continue  until  safe 
arrival  at  her  port  of  destination,  but  would  cease  immediately 
on  being  at  her  moorings.^ 


clause. 


When  inmred      What,  under  a  policy  to  an  island,  or  to  a  district  com- 
prising several  ports,  at  all  of  which  the  ship  may  discharge, 


1  Lindsay  v.  Janson,  28  L.  J.  (Ex.) 
315  ;  4  H.  &  N.  699. 

*  WhitweU  V.  Harrison,  2  Exch. 
127;  18  L.  J.  (Ex.)  465. 

'  Anonymous  case,  Skin.  R.  243. 
See  also  Dickey  r.  United  Ins.  Co., 


11  Johnson's  cases,  358,  cited  1  Phil^ 
lips,  Ins.  no.  968.  *^1  quite  agree 
with  the  statement  in  Amould: "  per 
Bramwell,  B.,  in  Stone  v.  Marine 
Ins.  Co.,  Ocean,  Limited,  of  Gk)then- 
bnrg,  1  Exch.  Div.  81,  85. 
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is  ihe  duration  of  the  outward  risk  on  ship  so  insured  P  This 
mode  of  insurance  is  exceedingly  common  in  the  West  India 
trade.  Circumstances,  which  can  only  be  ascertained  on 
arrival,  may  make  it  expedient  for  the  ship  to  touch  at  more 
or  fewer  of  these  ports,  or  to  visit  them  in  any  order  which 
may  seem  most  suitable  on  the  spot. 

It  was  decided  in  the  time  of  Lord  Mansfield,  and  has  The  outward 

risk  on  ships 

ever  since  been  a  clear  point  in  insurance  law,  that  the  risk  bo  inBured. 
on  the  outward  voyage  upon  a  ship  so  insured,  terminates 
immediately  after  the  ship  has  moored  for  twenty- four  hours 
in  safety  at  the  first  port  in  the  island  at  which  she  stops  to 
discharge  the  bulk  of  her  cargo,  and  that  afterwards,  if  lost 
in  coasting  round  the  island,  it  is  the  underwriters  on  the 
homeward  policy,  if  any,  who  are  alone  liable.^ 

Nor  does.it  make  any  difference  as  to  the  liability  of  the 
underwriters  on  the  outward  poHcy  on  ship,  that  a  small 
part  of  the  outward  cargo  is  still  on  board  at  the  time  of  loss. 
Thus,  in  Leigh  r .  Mather,  as  the  ship  had  moored  and  un- 
loaded the  great  bulk  of  her  outward  cargo  at  Montego  Bay, 
in  the  island  of  Jamaica,  the  outward  risk  on  the  ship  was 
held  to  be  at  an  end,  notwithstanding  a  small  part  was  sent 
round  to  the  port  of  St.  Ann's  in  the  same  island.^ 

A  ship  insured  '^  to  Martinique  and  all  or  any  of  the  Inglu  w. 
Windward  and  Leeward  Islands,  with  liberty  to  touch  at 
any  ports  or  places  whatsoever,  to  take  on  board  and  land 
goods,  stores,"  &c.,  arrived  at  Martinique,  where  the  captain 
disposed  of  all  his  outward  cargo,  except  a  small  quantity  of 
lime  and  bricks,  with  which  he  sailed  for,  and  arrived  at 
Antigua,  and  there  remained  for  about  five  weeks,  partly,  as 
he  said,  to  dispose  of  the  remnant  of  the  outward  cargo,  and 
partiy  to  procure  a  homeward  cargo ;  at  the  end  of  this  time 
she  went  down  in  a  hurricane,  with  the  lime  and  bricks  still 

1  Camden  v.  Cowley,  1 W.  Bl.  417,  301 . 

418 ;  BarraBs  «.  London  Abb.  Co.,  1  '  Leigh  r.  Mather,  1  Marshall,  Ins. 

Park.  Lib.  74;  1  Marshall,  Ins.  266;  266. 
Croiokshank  v.  Janson,    2    T%ant. 
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oh  board ;  and  Lord  EUenborough  held  the  underwriters 
on  the  outward  policy  not  liable  for  this  loss,  as  the  risk  on 
the  ship  came  to  an  end,  at  all  events,  directly  the  disposal  of 
the  outward  cargo  at  Antigua  ceased  to  be  the  sole  object  of 
the  captain's  stay  there.* 
Hoore  r.  A  ship  was  insured  for  a  trading  voyage  from  the  "West 

Indies  to  this  country  and  back,  in  the  following  terms : — 
"  At  and  from  St.  Vincent's,  Barbadoes,  and  all  or  any  other 
of  the  West  India  Islands  (Jamaica  and  St.  Domingo  ex- 
cepted), to  her  port  or  ports  of  discharge  and  loading  in  the 
United  Kingdom,  during  her  stay  there,  and  thence  back 
again  to  Barbadoes  and  all  or  any  other  West  India  Islands 
(Jamaica  and  St.  Domingo  excepted),  untU  the  ship  should 
be  arrived  at  her  final  port  as  aforesaid,  with  liberty  to  the 
ship  in  that  voyage  to  proceed  to  and  touch  and  stay  at  any 
port  or  places  whatsoever,  and  to  load  and  unload  goods  at 
all  places  she  might  call  at."  Having  sailed  to  Liverpool, 
she  there  took  on  board  for  the  return  voyage,  amongst  other 
things,  a  quantity  of  coals  and  bricks ;  which,  in  weight, 
formed  about  one-third  of  the  whole  cargo,  but  in  value  not 
above  one-eighteenth.  She  arrived  at  Barbadoes,  and  dis- 
posed of  all  her  cargo  except  the  coals  and  bricks ;  with  these 
on  board,  and  also  some  empty  sugar  casks  loaded  on  board 
at  Barbadoes,  she  was  ordered  to  proceed  to  Berbice  for  the 
purpose  of  bringing  back  a  cargo,  when,  just  before  sailing, 
she  was  lost  by  a  hurricane  off  Barbadoes. 

There  was  some  doubt  on  the  evidence  whether  the  coals 
and  bricks  were  on  board  as  ballast,  or  whether  they  formed 
part  of  the  outward  cargo,  and  were  intended  to  be  disposed 
of  at  Berbice.  Lord  Denman  directed  the  jury  to  find  for 
the  defendant  (t.  e.y  that  the  risk  on  the  ship  was  at  an  end 
at  the  time  of  loss)  if  they  thought  that  the  cargo  had  been 
substantially  discharged  at  Barbadoes:  the  jury  thought 
that  it  had,  and  found  accordingly  for  the  defendant.  The 
Court  in  banc  held  this  direction  right,  and,  though  they 

*  Inglis  V.  Vaux,  3  Camp.  437. 
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fleemed  to  think  that  the  jury  had  drawn    an    incorrect 
conclusion  from  the  facts,  refused  to  disturb  the  verdict,^ 

It  has  been  held  in  the  United  States  that  under  a  policy  To  au  island 
on  ship  to  any  West  India  Island  named,  say  Barbadoes, 
"  and  a  market,"  the  ship  will  be  protected  in  going  bond  fide 
from  island  to  island  till  her  cargo  is  disposed  of.^ 

The  special  jury,  in  the  case  of  Leigh  v,  Mather,  stated,  Effect  of  dis- 
and  Lord  Kenyon  admitted,  that  if  a  ship,  insured  from  A.  Bmall  part 
to  B.  put  into  a  port  of  distress,  and  there  disposed  of  part  of  ^^  ^' 
her  cargo,  the  risk  on  the  ship  does  not  terminate  there,  but 
continues  until  her  arrival  at  some  port  at  which  it  was 
originally  contemplated  that  she  should  discharge  her  cargo 
in  whole  or  in  part.'^ 

This  appears  to  be  a  very  just  rule,  and  is  illustrated  and 
confirmed  in  the  jurisprudence  of  the  United  States.  Where 
a  ship  was  insured  from  the  United  States  to  Europe  and 
back  "  to  her  port  of  discharge  in  the  United  States,"  it  was 
held  that  the  landing  of  150  boxes  of  lemons  at  New  York, 
a  port  into  which  the  ship  had  put  to  wait  for  orders,  the 
lemons,  moreover,  being  in  a  perishing  state  and  likely  to  be 
spoiled,  did  not  make  New  York  the  port  of  discharge  under 
this  policy,  so  as  to  terminate  there  the  risk  on  the  ship.* 
In  the  same  Court,  where  a  ship,  under  the  same  form  of 
policy,  having  put  into  New  York  for  orders,  and  being 
directed  to  proceed  up  the  Connecticut  River  to  Middletown, 
necessarily  landed  about  3000  bushels  of  salt  into  lighters  at 
New  York  to  be  carried  up  to  Middletown,  and  then  herself 
proceeded  thither  with  the  residue  of  the  cargo,  it  was  held 
that,  notwithstanding  this  necessary  discharge  of  part  of  the 
cargo  there,  New  York  was  only  the  port  of  arrival,  and  not 


»  Moore  v.  Taylor,  1  A.  &  E.  26.  »  Leigh  r.  Mather,  1  Esp.  412. 

^  Maxwellr.Rohinson, lJohiison*8  *  Sage  v.  Middletown  Ins.  Co.,  1 

Bep.  333,  cited  1  Phillips,  Ins.  no.  Connecticut  Bep.  239 ;    1  Phillips, 

960.    So,  Deblois  v.  Ocean  Ins.  Co.,  Ins.  no.  962. 
16  Pick.  (Mass.)  303. 
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the  port  of  disoharge,  and  therefore  that  the  risk  oontinaed 
to  Middletown.^ 
^^^^'  From  these  cases  it  evidently  is  not  the  fact  of  unloading 

at  any  port  into  which  the  ship  runs  in  the  oonrse  of  the 
YoyagOy  that  puts  an  end  to  the  risk  on  the  ship,  when 
insured  either  generally  to  an  island  or  country,  or  to  her 
port  or  ports  of  discharge.  It  is  not  until  she  has  moored 
twenty-four  hours  in  good  safety  at  the  first  port  at  which 
she  was  intended  to  unload,  and  at  which  the  master  actually 
breaks  bulk  for  the  purpose  of  imloading,  either  the  whole 
or  the  greater  part  of  the  cargo,  that  the  risk  on  the  ship  will 
be  held  to  terminate. 

If,  indeed,  the  port  she  puts  into  be  one  to  which  she  was 
originally  destined,  then,  if  she  be  lost  after  having  moored 
there  twenty-four  hours  in  good  safety,  the  risk  on  the  ship 
will,  no  doubt,  be  at  an  end,  even  although  she  has  not  actually 
broken  bulk,  but  be  only  preparing  to  unload  her  cargo  at 
the  time  of  the  loss. 

On  the  other  hand,  if  the  ship  enter  a  port  with  only  a 
contingent  purpose  to  imlood  there  in  case  circumstances 
should  render  it  expedient,  it  has  been  decided  in  the  United 
States  that  such  port  shall  not  be  deemed  her  port  of  dis- 
charge, so  as  to  terminate  the  risk  on  the  ship  by  her  mooring 
there  for  twenty-four  hours  in  good  safety.  A  vessel,  insured 
from  the  West  Indies  "to  her  port  of  discharge  in  the  United 
States,"  put  into  Savannah  in  Georgia,  where  the  master  in- 
tended to  discharge  his  cargo  if  the  market  was  favourable ; 
but,  not  finding  it  so^  he  resolved  to  proceed  to  Boston,  and 
accordingly,  after  doing  repairs  at  Savannah,  but  without 
breaking  bulk  there,  he  sailed  for  Boston,  and  was  lost ;  the 
Court  in  Massachusetts  held,  and  apparently  on  very  sound 
principles,  that  the  risk  on  the  ship,  under  the  circumstances, 
continued  to  Boston.^    But  where  the  insurance  was   to 


1  KiDg  V.  Middletown  Ins.   Co.,  '  Lapham  v.  Atlas  Ins.   Co.,  24 

1  Connecticut  Hep.  184  ;  1  Phillips,       Pickering's  Mass.   Bep.    1.     See  1 
Ins.  no.  962.  Phillips,  Ins.  no.  962;  3  Kent.  Com., 
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'^  Bilboa  or  a  port  of  discharge/'  and  the  ship  had  put  into 
Bilboa  and  discharged  part  of  her  cargo,  and  then  sailed  to 
Ldsbon ;  it  was  held,  in  the  United  States,  that  the  outward 
risk  ended  at  Bilboa.^ 

The  general  rule  in  France,  as  to  the  duration  of  the  out-  Ji*^  ^^ 

°  ,  .     France. 

ward,  and  commencement  of  the  homeward  risk  on  a  ship 
insured  for  the  West  India  trade,  seems  to  be  substantially 
the  same  as  our  own ;  viz.,  that  the  risk  on  the  ship  imder 
the  outward  policy  continues  till  her  arrival  at  the  port  of 
substantial  discharge,  and  cannot  be  extended  beyond  that, 
merely  because  an  inconsiderable  portion  of  the  outward 
cargo  may  still  be  on  board  after  she  has  sailed  from  that 
port,  or  at  the  time  of  loss.^ 

Thus,  where  a  ship,  under  a  policy  on  the  French  West 
India  trade,  by  which  the  risk  was  expressed  to  continue 
^^  until  the  whole  cargo  should  be  discharged  and  landed  in 
good  safety,"  touched  at  St.  Louis  in  St.  Domingo,  com- 
menced the  sale  of  her  outward  cargo,  and  then  proceeded  to 
Aux  Cayes  in  the  same  island,  where  she  completed  the  sale 
of  all  but  one  package  of  hats,  and  whilst  sailing  thence  for 
Port-au-Prince  was  lost  with  the  hats  on  board ;  the  under- 
writers on  the  outward  policy  were  held  by  the  French 
Courts  not  liable  for  this  loss,  on  the  groimd  that  the  risk 
had  terminated  at  Aux  Cayes,  the  port  of  substantial  dis- 
charge.^ 

But  where  a  ship,  similarly  insured,  having  touched  at 
Jacmel,  St.  Domingo,  and  there  sold  a  small  portion  of 
her  outward,  and  taken  in  a  small  poition  (twenty-six  bales 
of  cotton)  of  her  return  cargo,  was  lost  while  sailing  from 
Jacmel  to  St.  Louis,  in  order,  partly  to  sell  the  residue  of 
her  outward,  and  partly  to  complete  the  loading  of  her 
homeward  cargo ;  it  was  held,  that  the  ship,  at  the  time  of 


309,  note.    Bee  also  the  case. of  Coo-  meaning  of  the  expression/'  said  the 

lidge  V.  Giaj,  8  Mass.  B.  527,  cited  1  Chief  Justice,  '*  is  to  Bilboa  or  some 

Phillips,  Ins.  no.  962.  other  port  of  discharge." 

^  Stephens  9.  Beverly  Ins.  Co.,  cited  ^  2  Emerigon,  c.  ziii.  s.  18,  p.  108. 

1  Phillips,   no.   963.      *'The  plain  '  2  Emerigon,  109. 
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loss,  was  still  at  risk  under  the  outward  policy,  the  great 
bulk  of  the  outward  cargo  still  remaining  on  board.^ 

As  it  seems  to  be  repugnant  to  French  law  that  the  out- 
ward and  homeward  policies  on  ship  should  be  concurrent, 
Emerigon  proceeds  to  consider  what  rules  will  enable  the 
practitioner  to  determine  when  the  one  ceases  and  the  other 
attaches.^  No  such  principle  exists  in  the  law  of  England ; 
so  that  if  the  outward  policy  be  "  until  moored  twenty-four 
hours  in  good  safety,"  and  the  homeward  policy  be  ^^  at  and 
from  "  the  same  port,  both  policies  may  well  be  concurrent 
during  the  last  f our-and-twenty  hours. 


Port  or  ports 
of  diflcharge. 


Questions  have  arisen  as  to  the  duration  of  the  risk  on  the 
ship  when  she  is  insured  "  to  her  port  of  discharge,"  or,  "  to 
her  port  or  ports  of  discharge,"  or  to  a  named  place  '^  and 
her  port  of  discharge,"  or  "  to  her  final  port  of  discharge  or 
destination." 

In  one  of  the  earlier  English  cases  it  was  said,  that  the 
ship's  port  of  discharge  means  that  at  which  it  was  originally 
intended  that  the  goods  should  be  delivered;'  and  it  has 
been  held  in  the  United  States,  apparently  on  good  grounds, 
that  the  risk  on  the  ship  under  an  insurance  "  to  her  port  of 
discharge"  (in  the  singular)  terminates  twenty-four  hours 
after  she  is  moored  in  safety  at  the  port  where,  in  pur- 
suance of  the  original  intention  of  the  parties  to  the  policy, 
she  first  breaks  bulk  for  the  purpose  of  discharging  her 
cargo.* 

"Where  the  insurance  is  to  her  "  port  or  ports  of  discharge" 


^  2  Emerigon,  p.  109,  110;  see  also 
p.  114. 

'  See  2  Emerigon,  c.  xiii.  s.  20,  and 
note  by  Boulay-Paty.  So  Boulay- 
Paty,  Droit  Mar.  t.  iii.  423-426.  It 
is  true,  Emerigon  assumes  that  the 
agreements  in  the  policies  may  be 
foimd  ''en  conoonrs,"  and  asks 
whether  ''la  perte  est-elle  commune 
aux  assureurs  des  polices  respec- 
tives  ? '  *    But  the  rules  he  lays  down 


for  discriminating  between  the  re- 
spective assurers  as  to  liability,  and 
the  editor's  neglect  of  M.  Pazery's 
query — why  not  divide  the  loss, 
evince  a  repugnance  on  their  part 
to  conceive  of  the  liability  being  con- 
current and  the  loss  common. 

3  Clason  V.  Simmonds,  6  T.  B.  533, 
note. 

*  Coolidge  V.  Gray,  8  Mass.  R.  627  ; 
1  Phillips,  Ins.  no.  962. 
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in  the  alternative,  the  duration  of  the  risk  could  not,  it  would 
seem,  be  confined  to  the  first  port  at  which  she  has  broken 
bulk  and  discharged  the  cargo  to  any  amount,  however 
trifiing,  but  would  be  extended  until  twenty-four  hours  after 
her  arrival  at  that  port,  where,  in  fact,  she  substantially 
discharges  her  cargo,  i.  e,,  the  great  bulk  of  it,^ 

This  is  unquestionably  the  rule  when  the  ship  is  insured  Final  port  of 
**  to  her  final  port  of  discharge,"  as  appears  by  the  following         *^^' 
cases: — 

A  ship  insured  "  till  her  safe  arrival  at  her  last  port  of  MoflPat  v. 

"Ward 

discharge  in  the  East  Indies  or  China,"  unloaded  all  her 
cargo  at  Madras,  and  was  afterwards  lost  on  her  way  to 
Bengal ;  the  Court  held,  that  the  risk  on  the  ship  had  ended 
before  the  time  of  the  loss ;  for  by  the  true  interpretation  of 
the  policy,  the  last  port  of  discharge  was  not  that  where  the 
ship  might  have  been  originally  destined  to  discharge  any 
part  of  her  cargo,  but  that  where  she  actually  did  discharge 
the  whole  of  it.^ 

In  this  case  the  whole  cargo  had  been  discharged  at 
Madras :  in  that  which  follows,  only  a  part  of  the  cargo  was 
unloaded  there,  and  the  residue,  intended  for  an  ulterior 
port,  was  stiU  on  board  at  the  time  of  the  loss. 

A  ship,  insured  "  from  London  to  Madras  and  Bengal,  or  Preston  v, 
the  ship's  last  port  of  discharge  of  her  Europe  cargo  beyond  '^®®^^^*^* 
the  Cape  of  Good  Hope,"  was,  to  the  knowledge  of  the  imder- 
iiVTiters  at  the  time  of  subscribing  the  policy,  destined  for 
China;  on  arriving  at  Madras  she  unloaded  a  considerable 
part  of  her  cargo  there,  but  stiU  had  on  board  all  that  part 
of  it  which  had  been  originally  destined  for  China,  when  she 
perished  by  a  hurricane  in  Madras  roads.  Lord  Mansfield 
told  the  jury  to  find  for  the  plaintiffs,  for  he  held  that  the 
risk  on  the  ship,  under  this  policy  and  these  circumstances, 
continued  till  the  ship's  arrival  at  China.' 

^  See  ante,  p.  419.  '  Preston  r.  Greenwood,  4  Dougl. 

^  Moffat  V.  Ward,  4  Dougl.  29,       28,  33 ;  see  also  Moore  v.  Tajlor,  1 
note  (a),  31,  note  {b),  A.  &  E.  25. 
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When  it  is 

illegal 

to  enter  the 

last  port  of 

discharg-e. 


Brown  r. 
Vigne. 


If  a  ship  insured  to  port  or  ports,  '<  untQ  arrival  at  her  laat 
port  of  discharge,"  elects  to  put  into  some  other  port  because 
it  would  be  illegal  by  the  laws  of  war  to  continue  her  Yojage 
to  the  port  of  original  destination,  and  disposes  of  a  consider- 
able part  of  her  cargo  in  the  substituted  port,  the  risk  on  the 
ship  ends  after  she  has  moored  there  twenty-four  hours,  even 
though  the  captain  may  not  at  the  time  of  loss  have  entirely 
abandoned  the  intention  of  ultimately  proceeding  to  the  place 
of  his  original  destination. 

A  ship  was  insured  '^  at  and  from  London  to  any  port  or 
ports  in  the  Biyer  Plate,  until  her  arrival  at  her  last  port  of 
discharge  in  the  Biver  Plate."  There  are  three  ports  in  the 
Biver  Plate,  which  are  reached  in  the  following  order  by  a 
ship  arriving  from  England :  1.  Maldonado ;  2.  Monte 
Yideo;  3.  Buenos  Ayres.  The  captain,  on  sailing  from 
England,  had  intended  to  proceed  to  Buenos  Ayres,  but  on 
his  arrival  in  the  Biver  Plate,  learning  that  Buenos  Ayres 
was  in  the  hands  of  the  Spaniards,  then  at  war  with  this 
country,  he  sailed  past  Maldonado,  and  put  into  Monte  Yideo, 
which  was  then  occupied  by  the  English.  His  intention,  on 
putting  into  Monte  Yideo,  was  to  land  and  sell  his  whole 
cargo  and  finish  the  voyage  at  that  place,  if  he  found  the 
markets  favourable ;  finding  the  sale,  however,  duller  than 
he  expected,  he  had  not  given  up  all  thoughts  of  proceeding 
on  to  Buenos  Ayres  for  a  market,  with  that  portion  of  the 
cargo  which  he  could  not  sell  at  Monte  Yideo,  when  his  ship 
was  fouled  in  Monte  Yideo  harbour,  and  received  the  damage, 
to  recover  which  the  underwriter  was  now  sued  under  this 
policy.  The  Court  held  that  the  plaintiff  could  not  recover, 
the  risk  on  the  ship  having  come  to  an  end  after  she  had  been 
safely  moored  for  twenty-four  hours  in  Monte  Yideo.^ 

In  the  course  of  the  argument  Bayley,  J.,  intimated  that 
the  words  "last  port  of  discharge,"  must  mean  "the  last 
practicable  friendly  port  of  discharge ; "  just  as  in  an  insur- 
ance on  a  ship  "from  Liverpool  to  any  of  the  Windward 


1  Brown  r.  Vigne,  12  East,  283. 
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or  Leeward  Isles,"  Lord  Kenyon  had  previouslj  held  that 
the  meaning  of  such  policy  must  he  to  any  of  such  isles  as 
were  friendly ;  for  that  a  hostile  port  could  not  he  in  the 
contemplation  of  the  parties  at  the  time  the  policy  was 
eflfected.^ 

It  will  be  observed,  that  in  this  case  the  port  originally 
contemplated  as  the  final  port  of  discharge,  was  in  a  state 
of  open  hostility  at  the  time  the  vessel  reached  the  Eiver 
Plate ;  so  that  it  would  have  been  absolutely  illegal  for  her 
to  have  proceeded  to  such  port :  this  is  very  different  from 
the  case  of  a  mere  temporary  obstruction,  or  one  in  which, 
though  there  might  be  danger,  yet  there  would  be  no  ille- 
gality in  proceeding  to  the  final  port ;  and  that  constitutes 
the  point  of  distinction  between  this  case  and  that  of 
Oliverson  v.  Brightman.^ 

If  a  ship  entirely  abandons  the  voyage  insured,  and  finally  If  the  ship 
gives  up  all  hope  of  proceeding  to  the  port  of  her  original  dona  all 
destination,  the  risk  on  the  ship  is  at  an  end  immediately  ^^^l^^gto 
that  determination  is  definitely  formed.     On  the  other  hand,  *^®  P°^  ^ 

,        ,  ,      ongfinal 

if  the  ship,  yielding  to  the  irresistible  force  of  present  cir-  destination, 
cumstances,  merely  put  back  or  lie  by  for  a  time,  with  the 
intention  of  ultimately  proceeding  to  the  original  terminus, 
she  is  deemed  to  be  still  on  the  voyage  insured,  and  the  risk 
continues  till  her  arrival  at  the  final  terminus.  But  in  order 
to  this  being  so  held,  the  obstruction  must  be  temporary  only 
in  its  nature,  and  the  ultimate  point  of  destination  continue 
the  same. 

A  ship  insured  to  a  port  in  the  Baltic,  finding  it  blocked 
up  with  ice,  took  shelter  for  the  winter  in  a  place  as  near  to 
it  as  she  could  safely  go,  and  waited  till  the  spring,  when,  on 
the  first  thaw,  she  sailed  for  it  again ;  the  risk  on  the  ship 
w£us  held  to  continue  till  her  arrival  there.' 

^  Neildon  r.  DelacouTi  2  Esp.  619.  citing  the  ease  in  the  judgment  in 

'  Oliverson  v,  Brightman,  8  Q.  B.  BlackeDhagen  v.  London  Ass.  Co.,  1 

781,  ante,  p.  400.  Camp.  464  ;  and  in  Brown  r.  Yigne, 

'  Per  Lord  EUenborongh,  C.  J.,  12  East,  283,  286. 
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V.  London 
Assurance 
Company. 


Parkin  v, 
Xunno. 


But  where  a  ship  insured  from  London  to  Hevel,  finding 
an  embargo  at  Bevel,  sailed  back  from  the  Baltic  by  orders 
of  a  British  man-of-war  to  Copenhagen  Eoads,  and  then, 
entirely  abandoning  her  voyage,  accompanied  the  fleet  to 
England ;  Lord  Ellenborough  nonsuited  the  plaintiff  on  the 
ground  that  the  risk  had  terminated  under  this  policy,  at 
all  events,  directly  the  ship  had  put  about  for  England  in 
Copenhagen  Eoads.^ 

His  Lordship,  however,  remarked  that  had  the  ship  been 
coming  home  as  the  best  means  of  getting  finally  to  Bevel, 
and  there  had  been  a  possibility  of  her  accomplishing  that 
object  when  the  loss  happened,  she  might  still  have  been 
considered  in  the  course  of  the  voyage  insured ;  but  that  all 
thought  of  completing  her  original  voyage  seemed  to  have 
been  abandoned  when  she  sailed  home  from  Copenhagen  with 
the  fleet.^ 

In  such  cases,  in  fact,  the  risk  may  be  held  to  continue 
on  the  ship  during  the  whole  period  in  which  she  can  be 
fairly  considered  as  taking  measures  with  a  view  to  ulti- 
mately arriving  at  the  port  of  destination ;  but  she  will  not 
be  protected  if,  when  turned  away  or  forced  to  desist  from 
proceeding  to  her  original  port,  because  of  its  being  in  the 
hands  of  the  enemy,  she  forthwith  prosecutes  a  new  voyage 
to  the  nearest  friendly  port,  even  though  it  be  a  voyage  of 
necessity.* 


usage. 


Duration  The  usagcs  in  the  East  India  Company's  trade  may  still 

^longed  by  y^  referred  to  for  the  purposes  of  illustration.  By  the  usual 
course  of  that  trade,  the  Compemy's  ships  on  arriving  out 
were  liable  to  be  employed  at  the  discretion  of  the  different 
presidential  governments  in  intermediate  voyages,  or  in  what 
was  called  the  country  trade ;  their  charter-parties  stipulated 
permission  to  prolong  the  ship's  stay  for  a  year  or  more; 
and  their  policies  adapted  to  this  usage  were  uniformly  held, 
in  the  absence  of  restricting  clauses,  to  cover  all  intermediate 


^  Blackenhagen   v,  London  Ass. 
Co.,  1  Camp.  454. 


»  Ibid. 

9  Parkin  v.  Tunno,  11  East,  22. 
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Yoyages  iil  the  Indian  seais.^  So  great,  indeed,  was  the 
influence  of  usage  in  the  construction  of  these  policies,  that 
the  clause  "  to  touch,  stay,  and  trade  at  any  ports  whatso- 
ever," or  this  clause,  omitting  the  words  "and  to  trade," 
Sufficed,  with  the  usage,  to  protect  the  ship  while  engaged  on 
one  or  even  a  second  country  voyage  for  trading  purposes.* 

It  was  formerly  a  rule  in  the  East  India  trade,  that  a  Preston  v. 

Greenwood. 

voyage  to  China  was  not  to  be  held  included  in  a  policy  on 
a  Company's  ship,  unless  China  were  expressly  named  in 
the  instrument ;  where,  however,  it  clearly  appeared  that  the 
ship's  destination  for  China  was  publicly  known  at  the  India 
House,  and  that  the  premium  was  the  same  as  it  would  have 
been  on  a  China  voyage,  although  the  insurance  in  terms 
was  only  "  from  London  to  Madras  and  Bengal,  or  the  ship's 
last  port  of  discharge  of  her  Europe  cargo  beyond  the  Cape 
of  Good  Hope,"  Lord  Mansfield  held  that  although  the  word 
China  was  not  introduced  into  the  policy,  yet,  as  the  words 
in  themselves  certainly  extended  to  China,  the  risk,  under 
the  circumstances,  must  be  considered  as  continuing  on  the 
ship  till  her  arrival  in  China,  and  the  underwriters  as  having 
contemplated  the  ship's  proceeding  thither  when  they  sub- 
scribed the  policy.^ 

If  the  assured  and  the  consignees  of  cargo  agree  to  sub-  Eai'lier  termi- 
stitute  an  earlier  port  for  the  port  of  delivery,  the  risk  will  consent, 
end  there.  A  ship  insured  "  from  Boston  to  Tonningen," 
was  compelled,  by  stress  of  weather,  to  enter  the  Elbe  for 
safety,  and  proceed  up  to  Gluckstadt,  where  the  consignees 
consented  to  receive  the  cargo,  and  did  receive  it :  it  was  held 
in  the  United  States,  that  there  was  an  end  of  the  risk  on 
the  ship  at  that  port.^    But  the  risk  on  a  ship  insured  for  a 

*  Salvador  v.  Hopkuu,   3   Burr.  ^  Preston  v.  Greenwood,  4  Dongl. 

1707 ;  Gregory  r.  Christie,  3  Dongl.  28.    Bnller,  J .,  had  on  a  former  trial 

419 ;  1  Park,  Ins.  104 ;  1  Marshall,  directed  the  jury  to  find   for   the 

Ins.  273.  defendants. 

'  Farqnharson  v.  Hunter,  1  Park,  *  Shapley  v*  Tappan,  9  Mass.  B. 

Ins.    106  ;    1  MarshaU,    Ins.    274  ;  20,  dted  1  Phillips,  Ids.  no.  961. 
Gregory  v»  Christie,  qud  supra. 
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Ashing 

voyages. 


Stone  r. 
Marine  Ins. 
€k>.,  Ocean 
Limited  of 
Gothenburg. 


fishing  voyage  cannot  be  terminated  by  a  portion  of  the 
cargo  or  produce  of  the  voyage  being  sent  home  by  another 
ship,  and  arriving  in  safety  before  the  loss.^ 

In  the  case  of  a  ship  reinsured  *^  from  Liverpool  to  Phila- 
delphia and  back  to  the  United  Kingdom/'  it  was  found 
that  a  large  part  of  her  homeward  cargo  had  been  sold  by 
the  charterer  to  persons  in  Antwerp,  and  the  underwriters, 
at  request  of  the  assured,  endorsed  the  poKcy  thus:  "In 
consideration  of  an  additional  premium  of  78.  6d.  per  cent., 
it  is  hereby  agreed  to  allow  the  vessel  to  go  to  Antwerp." 
The  question  was  as  to  the  effect  of  this  memorandum  imder 
the  following  circumstances.  The  vessel,  without  calling  at 
the  United  Kingdom,  had  arrived  in  the  outer  dock  on  her 
way  into  the  inner  dock  of  Antwerp,  when  the  captain  was 
ordered  by  telegraph  to  Leith.  He  sailed  for  Leith  as  soon 
as  he  could,  and  on  his  way  thither  his  ship  was  totally  lost 
by  perils  of  the  seas.  It  was  held  that  the  memorandum 
construed  with  the  policy  might  mean  to  Antwerp  by  way 
of  the  United  Kingdom,  but  whether  this  or  not,  that 
Antwerp  was  certainly  to  be  taken  to  be  the  final  port  of 
her  destination,  and  consequently  that  the  ship  was  not 
protected  by  the  policy  at  the  time  of  her  loss.* 


Ck>ntinnanc6 
of  risk  bj 
usage. 


Generally  speaking,  the  underwriter  on  a  sea-policy  only 
insures  against  sea  risks ;  consequently,  in  the  absence  of 
usage  to  modify  such  a  policy,  he  is  not  responsible  for  a  loss 
that  takes  place  on  shore.'  Usage,  however,  in  this,  as  in 
other  cases,  may  determine  the  rights  of  parties  under 
policies  of  insurance;  and  if  it  can  be  shown  that  ship's 
furniture  is  regularly  landed  at  certain  ports  on  the  voyage 
by  the  usage  of   trade,  it  is  then  as  much  within    the 


^  Phillips  «.  Champion,  6  Taunt.  3; 
1  Marshall's  R  402,  8,  C,  In  Taun- 
ton the  insurance  is  stated  to  have 
been  *'on  ship,'*  in  Marshall  "on 
freight :  '*  the  former  is  probably 
correct.  The  Ck>urt  dismissed  the 
argument  against  the  liability  of  the 


underwriter  with  ridicule,  which,  in- 
deed, it  deserved. 

'  Stone  V.  Marine  Ins.  Co.,  Ocean 
Limited  of  (rothenburg,  1  Exoh.  Biv. 
81. 

s  Harrison  v.  EUis,  7  E.  &  B.  465 ; 
26  L.  J.  (Q.  B.)  239. 
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protection  of  a  policy  on  sliip,  while  thus  put  on  shore, 
aooording  to  the  course  of  trade,  as  when  on  board  the  ship 
herself.^ 

A  policy  on  ship  "  to  any  port  or  ports  in  the  South  or  Prolongation 
North  Pacific  Oceans,  in  any  order  backwards  and  forwards,  ^  °^®"^fir 
and  during  thirty  days'  stay  in  her  last  port  of  discharge," 
proceeded  in  the  usual  words  of  the  printed  form  "  upon  the 
said  ship  until  she  hath  moored  at  anchor  twenty-four 
hours  in  good  safety."  After  the  expiration  of  thirty  days 
from  the  ship's  arrival,  and  during  the  currency  of  the  next 
four-and-twenty  hours,  a  total  loss  of  the  ship  took  place, 
which  was  held  to  be  within  the  risk  covered  by  the  policy. 

In  the  argument  for  the  insurer  in  this  case,  a  subtle 
construction  of  the  policy  was  suggested,  only  admissible  on 
the  assumption  that  the  stipulated  thirty  days  preceded  the 
usual  twenty-four  hours  at  anchor.  The  order  of  precedence 
in  respect  of  these  two  stipulated  periods  in  prolongation  of 
the  risk  became  in  that  case,  as  it  may  become  in  others,  of 
the  very  essence  of  the  contract.  The  Court  said,  "  We 
must  construe  the  policy  so  as  to  make  aU  the  parts  of  it 
available,  and  we  cannot  see  why  we  should  not  read  it  as 
meaning  that  the  thirty  days  should  run  from  the  expiration 
of  the  twenty-four  hours  after  the  ship  had  moored  at  anchor 
[in  good  safety]."  2 

In  the  case  of  time  policies,  usually  expressed  to  begin  On  time 
from  the  meridian  of  such  a  day,  the  calculation  of  time  for  ^  ^^^' 
the  end  of  the  risk  must  be  in  accordance  with  the  meridian 
of  the  place  where  the  policy  was  executed,  otherwise  the 
ship,  by  sailing  eastward  or  westward  of  that  place,  would 
appear  to  shorten  or  prolong  the  duration  of  the  risk. 

1  Pellj  V,  Royal  Exchange  Ass.  words  within  brackets  from  the  policy 

Co.,  1  Burr.  341 ;  Brongh  r.  Whit-  as  properly  expressing  the  meaning 

more,  4  T.  R.  206.  and  intention  of  the  Conrt,  because 

^  The  Mercantile  Marine  Ins.  Go.  they  may  be  of  vital  importance  in 

V,  Titherington,  34  L.  J.  (Q.  B.)  11 ;  some  cases.    See  Lidgett  r.  Seoretan, 

5  B.  &  S.  765.     I  have  added  the  L.  R,  6  G.  P.  190. 
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risk  on 
freight. 


Commenoe- 
ment  of  risk. 


On  freight 
proper. 


We  now  come  to  discuss  the  subject  of  this  chapter  in 
relation  to  freight.  The  object  of  on  insurance  on  freight  is 
to  protect  the  shipowner  from  being  deprived,  by  any  of  the 
perils  insured  against^  of  the  profits  he  would  otherwise  acquire 
under  the  affreightment  of  his  ship,  or  by  the  carriage  of  his 
own  goods,  or  the  goods  of  another. 

In  considering  at  what  moment,  or  under  what  circum- 
stances, the  risk  on  freight  commences,  it  is  material  to  bear 
in  mind  the  two  general  significations  of  this  word; — the 
first  as  being  the  reward  which  is  earned  by  the  carriage  on 
shipboard  of  another's  goods,  the  proper  signification  of  the 
word  in  the  law  of  shipping :— and  the  second  as  being  the 
stipulated  hire  of  a  ship  or  part  of  it  for  performance  of  the 
contract  in  the  charter-party,  called  by  us,  shortly,  the  char- 
tered hire  of  the  ship.  There  is  a  third  use  of  the  word  in 
insurance  law  to  designate  the  accession  of  value  accruing  to 
the  shipowner  by  the  carriage  of  his  own  goods  in  his  own 
ship  ;  but  for  our  present  purpose  that  use  may  be  neglected 
here.  In  order  to  avoid  confusion  we  shall  deal  with  this 
subject  in  relation  to  each  of  these  two  general  significations 
of  freight  severally  and  apart. 

Freight,  in  the  first  of  these  senses,  becomes  a  perfected 
right  upon  the  carriage  being  completed  by  delivery  of  the 
goods,  that  is  to  say,  in  abstract  terms,  upon  the  relation  in 
fact  and  law  between  the  ship  and  the  goods  which  was 
formed  for  a  certain  purpose  being  dissolved  on  the  accom- 
plishment of  that  purpose.  Consequently  an  insurable  inte- 
rest in  such  freight  first  arises,  the  risk  then  commences,  an 
inchoate  title  to  this  freight  accrues  when  ship  and  goods 
are  for  the  first  time  so  placed  in  this  relation  in  fact  and 
law  that  nothing  but  the  intervention  of  the  perils  insured 
against  can  prevent  the  accomplishment  of  the  purpose 
contemplated  by  means  of  it.^     Whether  this  relation  be 


^  See  the  case  of,  and  observatioDS      v.  Innes,   cited  8  Bing.   81,  note; 
by  Lord  EUenborough  on,  Forbes  v,      Warre  r.  Miller,  4  B.  &  Gr.  638. 
Aspinall,  13  East,  323 ;  Williamson 
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constituted,  and  when,  are  questions  of  oonsiderable  nicety,  to 
be  determined  on  the  oLreumstances  in  each  case  severally  as  it 
arises ;  but  they  admit  of  being  illustrated,  and  much  assist* 
anoe  may  be  obtained  from  cases  that  have  already  been  the 
subject  of  judicial  decision. 

For  instance,  if  the  goods  are  actually  on  board,  such  a 
relation  no  doubt  subsists  between  ship  and  goods,  that  an 
insurable  interest  in  freight  is  in  existence  and  the  policy  on 
freight  has  attached.  It  by  no  means  follows,  however,  that 
if  the  goods  are  not  actually  on  board,  no  insurable  interest 
on  freight  .can  have  accrued.  Such  indeed  was  the  ratio 
decidendi  in  an  old  case,  of  which  the  facts  appear  to  have 
been  such  as  to  justify  the  decision,  but  upon  a  different 
principle. 

In  Tonge  v,  Watts,^  it  seems  that  there  was  a  cargo  ready  Jj"*®  ^* 
to  be  shipped.  The  vessel  herself  was  being  careened  with  a 
view  to  the  voyage ;  but  she  was  lost  by  a  sudden  tempest 
before  any  cargo  was  shipped  or  she  was  ready  to  receive  it. 
In  that  case,  although  the  cargo  was  ready,  the  ship  was  not, 
and  consequently  both  were  not  then  in  fact  and  law  in  that 
relation  proper  and  necessary  to  the  earning  9f  freight,  so 
that  the  risk  had  not  commenced.  This,  as  the  law  now 
stands,  seems  to  be  the  principle  of  the  cSiSe,  and  not  the 
absence  of  the  goods  on  board,  although  that  is  said  to  have 
been  the  ratio  decidendi. 

A  learned  text  writer  of  America  has  formulated  the  rule 
upon  this  subject  in  these  terms,  that  is  to  say,  that  the  risk 
commences  when  the  owner  or  hirer,  having  goods  ready  to 
ship,  or  a  contract  with  another  person  for  freight,  has  com- 
menced the  voyage,  or  incurred  expenses  or  taken  steps 
towards  earning  the  freight.^  And  a  learned  English  judge 
expressly  adopts  the  part  of  it  as  to  incurring  expense  as  the 
statement  of  the  rule  of  law  in  the  case  supposed.^  It  would 
appear  that  this  is  rather  the  ratio  of  a  particular  decision, 


1  Tonge  V.  Watts,  2  Str.  1261. 
>  1  FhiUips,  Ins.  no.  828. 

M. 


*  Blackbnm,  J.,  in  Barber  r.  Flem- 
ing, L.B.,  5Q.  B.  69,  71. 
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than  the  statement  of  a  general  rule.^  I  have  cited  it,  as  an 
illustration  of  a  possible  case  of  insurable  interest,  though  of 
very  little  value  in  fixing  the  commencement  of  that  interest 
and  of  the  risk ;  indeed,  it  seems  quite  misleading  in  such  a 
state  of  facts  as  those  in  Tonge  v.  Watts. 

Another  way  of  stating  the  rule  on  this  subject  is  this  : — 
That  where  a  cargo  has  been  contracted  for,  and  is  ready  to 
be  shipped  on  board  at  the  time  of  the  loss,  and  the  ship 
being  otherwise  in  a  condition  to  receive  the  cargo,  is  only 
prevented  from  doing  so  by  the  intervention  of  the  perils 
insured  against,  the  policy  on  freight  has  attached,  and  the 
underwriters  are  liable  for  the  loss  of  the  whole  freight  that 
would  have  been  earned  on  the  voyage,  even  though  no  part 
of  the  cargo  has  ever  been  shipped  on  board  at  all.* 

The  first  case  which  extended  the  rule  laid  down  by  Lee, 
C.  J.,  in  Tonge  v.  Watts,  was  Montgomery  v.  Eggington, 
which  established  that,  where  part  of  the  goods  were  actually 
on  board  at  the  time  of  the  loss,  and  all  were  ready  to  be 
shipped,  the  policy  attached  on  the  whole  freight.  It  was 
an  insurance  on  freight  valued  at  1500/. ;  when  only  500/.  of 
freight  was  on  board,  the  ship  was  driven  from  her  moorings 
and  lost,  but  goods  to  the  amount  of  the  rest  of  the  freight 
were  ready  to  be  shipped,  and  were  lying  on  the  quay  for 
that  purpose  at  the  time  of  the  loss.  The  jury,  under  the 
direction  of  Lord  Kenyon,  found  a  verdict  for  the  whole  sum, 
which  the  Court  of  King's  Bench,  on  motion  for  a  new  trial, 
refused  to  disturb.^ 

On  the  same  principle,  under  a  policy  on  the  freight  of  a 
general  ship  which  was  to  complete  her  lading  at  a  number 


^  This  view  accords  with  a  very 
nstial  practice  of  Mr.  Phillips,  rather 
to  extract  the  ratio  of  a  particular  de- 
cision and  give  it  in  a  separate  para- 
graph than  to  exhibit  it  in  the  state- 
ment of  the  case  on  the  one  hand,  or 
on  the  other  to  formulate  a  principle 
in  such  teims  that  it  shall  serve  as  a 
general  rule. 


*  Montgomery  r.  Eggington,  3  T. 
R.  3C2 ;  Truscott  p.  Christie,  2  B.  & 
B.  320 ;  Parke  v.  Hebson,  ibid.  329 ; 
Warre  v.  Miller,  4  B.  &  Cr.  538 ; 
Flint  V.  Flemyng,  1  B.  &  Ad.  45 ; 
Devaux  r.  J' Anson,  5  Bing.  N.  C. 
519. 

3  Montgomery  v.  Eggington,  3  T. 
B.  362. 


CHAP.  IX.]  ON  FREIGHT.  435 

of  different  ports  and  to  be  paid  freight  for  the  same 
aooording  to  the  terms  usual  in  the  colonial  trade,  the  ship, 
after  having  taken  on  board  part  only  of  her  return  cargo, 
was  lost  at  Jamaica,  while  passing  from  port  to  port  in  that 
island,  in  order  to  complete  it.  It  appeared,  however,  by 
several  letters  from  merchants  and  planters,  which  plaintiff 
produced  at  the  trial,  that,  although  only  pai't  of  the  cargo 
was  shipped  at  the  time  of  the  loss,  yet  contracts  had  pre* 
viously  been  made  for  the  whole  of  the  residue,  and  upon 
this  evidence  he  recovered  for  the  whole  freight.^ 

Under  a  policy  on  freight  and  passage  money  for  a  home-  Tnwcott  r. 
ward  voyage  ^^  at  and  from  Madras  and  all  ports  and  places 
in  the  East  Indies  to  the  United  Kingdom,"  the  shipowner, 
in  pursuance  of  an  agreement  with  the  government  of  Madras 
to  carry  goods  for  them  on  board  his  ship  at  certain  freight, 
and  also  to  fit  her  up  with  an  extra  deck,  and  make  other 
alterations  for  the  purpose  of  accommodating  200  invalids, 
whom  the  company  engaged  to  send  home  in  his  ship  at  a 
fixed  rate  of  passage  money,  had  commenced  making  the 
proposed  alterations,  had  actually  received  on  board  the 
greater  part  of  the  cargo,  and  had  shipped  water  for  100 
invalids,  when,  before  the  alterations  were  completed,  or  any 
of  the  invalids  embarked,  the  ship  was  driven  from  her 
moorings  and  totally  disabled.  The  Court  held  him  entitled 
to  recover  the  whole  freight  for  all  the  goods  that  were  to  be 
shipped  under  the  contract,  and  passage  money  for  as  many 
invalids  as  his  ship  would  have  carried.^ 

The  later  decisions  show  that  the  freight  for  the  whole  Ultimate 
cargo  is  equally  due,  though  no  part  has  been  shipped,  if  the  of  ^e  rale? 
whole  has  been  purchased  or  contracted  for  at  the  time  of  the 
loss,  and  the  ship  were  then  in  a  condition  to  receive  it  on 
board. 

Thus,  where  freight  was  insured  on  a  homeward  voyage  Flint  r . 

Hemyng. 

^  Parke  v,  Hebson,  cited  in  2  B.  &         ^  Tntscott  «.  Christie,  2  B.  &  B. 
B.  826,  329.  320. 
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^'  at  and  from  Madras  to  Londob,"  and  the  day  after  the  ship 
had  finished  discharging  her  outward  cargo  at  Madras  she 
was  totally  lost  by  the  perils  of  the  sea,  and  no  part  of  the 
homeward  oargo  was  then  shipped,  but  the  captain  had  pur- 
chased for  the  ship  a  quantity  of  red  wood  to  be  laden  on 
board,  and  a  mercantile  house  at  Madras  had  also  engaged 
to  ship  a  quantity  of  saltpetre,  the  Court  held  that  ihe 
plaintifi  was  entitled  to  his  full  freight  for  the  red  wood  and 
saltpetre.^ 
Deranx  v.  An  insurance  was  effected  on  the  freight  of  a  French  ship 

on  a  return  voyage  "  from  Calcutta  or  any  port  or  place  on 
the  Coromandel  coast  to  Bourbon."  The  ship,  after  sailing 
on  her  outward  voyage,  arrived  at  Coringa,  a  small  English 
settlement  on  the  Coromandel  coast,  where,  owing  to  sea 
damage  sustained  on  thd  voyage,  it  was  necessary  to  take 
her  into  a  dry  dock  for  repairs.  During  the  course  of  these 
repairs  the  supercargo  purchased,  on  behalf  of  the  owners,  a 
full  return  cargo  to  Bourbon,  which  was  warehoused  at  a 
place  seven  nules  from  Coringa,  and  was  there  lying  ready 
to  be  conveyed  aboard  the  ship  on  the  day  when  she  was 
reported  ready  for  sea.  On  that  day  she  was  still  in  dock, 
but  on  being  floated  into  the  river  would  have  been  in  full 
readiness  to  receive  her  cargo;  by  some  mismanagement^ 
however,  in  attempting  to  get  her  out  of  the  dock,  the  ship 
was  so  much  damaged  that  she  was  obliged  to  be  broken  up 
and  sold.  Under  these  circumstances  the  Court  of  Common 
Pleas  held,  that  as  the  whole  of  the  return  cargo  was  pur- 
chased and  ready  to  be  put  on  board  at  the  time  of  the  ship's 
loss,  and  as  that  loss  was  occasioned  by  a  peril  within  the 
policy,  the  plaintiffs  were  entitled  to  recover  the  full  freight 
on  the  whole  of  the  return  cargo.^ 

As  to  the  cargo  being  seven  miles  off,  the  Court  considered 
it  impracticable  to  lay  down  any  precise  rule  as  to  the  distance 

1  Flint  V,  Hemyng,  1  B.  &  Ad.  46,  MiUer,  4  B.  &  0.  638. 

see  post,  p.  437.    This  position  was  ^  Devauxf.J'Anson,  6B]ng.N.C. 

not  disputed,  but  also  not  decided  in  619.' 
relation  to  the  facts   of  Warre  r. 
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within  which  ihe  cargo  must  be  from  the  ship  at  the  time  of 
the  lossy  whether  close  to  it  upon  the  quay  or  at  a  more  con- 
siderable distance.  ^^  All  that  it  seems  necessary  to  determine 
with  regard  to  the  cargo,  being,  that  it  must  have  become  the 
property  of  the  [freighters]^  by  a  contract  made  with  a 
view  to  its  being  sent  on  bocud,  and  actually  in  a  state  of 
readiness,  reference  being  had  to  the  nature  and  description 
of  the  voyage  insured,  to  be  put  on  board  when  the  ship 
arrives  at  the  place  of  deposit."  ^ 

As  to  the  contract  under  which  the  cargo  is  to  be  shipped  The  contract 
on  board,  all  that  is  required  is,  that  it  be  valid  and  binding 
at  law.    But  then  this  is  essential  and  indispensable. 

Thus  under  a  policy  on  freight,  the  ship  had  sailed  from  Patrick  v. 
Sierra  Leone  with  the  intention  of  taking  in  a  complete  cargo 
of  orchella  weed  from  the  Cape  de  Verd  Islands,  and  was 
lost  when  only  150  bags  had  been  shipped  on  board,  and  it 
did  not  appear  that  any  more  orchella  weed  was  then  ready 
to  be  loaded,^  or  that  any  binding  contract,  whether  verbal 
or  otherwise,  had  been  made  for  supplying  it ;  Lord  Ellen- 
borough  held,  that  the  plaintifE  was  only  entitled  to  the  freight 
on  the  150  bags  actually  shipped.*  So  in  the  case  of  Flint  Flint  v, 
V.  Flemyng,  in  addition  to  the  red  wood  which  the  captain  ^"^^^^ 
had  purchased,  and  the  saltpetre,  which  the  mercantile  house 
had  formally  contracted  to  put  on  board,  it  was  proved  that 
a  partner  in  that  house  had  also  engaged  verbally  to  ship 
on  board  ninety  tons  of  light  goods.  With  regard  to  these 
ninety  tons  of  light  goods,  the  Court  ordered  a  new  trial, 
because  the  question  was  not  distiactly  submitted  to  the 
jury,  whether  there  was  any  binding  contract  for  shipping 
these  goods.^ 

If  the  bulk  of  the  homeward  cargo  be  not  ready,  though 

^  The  words  are"  parties  inanred/*  islands  in  picking  and  preparing  it. 

viz.,  the  shipowners  in  that  case.  See  the  Report. 

>  5  Bing.  K.  0.  639.  *  Patrick  v.  Eames,  3  Camp.  441. 

^  Thonghitwasproved  that  persons .  ^  Flint  r.  Flemjng,  1  B.  &  Ad.  45. 
were  actually  engaged  in  the  different 
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there  is  a  valid  contract  to  ship,  and  the  ship  be  not  ready 
inasmuch  as  the  bulk  of  her  outward  cargo  is  still  on  board, 
the  policy  nevertheless  attaches  on  the  freight  of  such  goods 
as  have  been  actually  loaded  on  board  for  the  homeward 
voyage  prior  to  her  loss.  In  such  a  case  if  it  be  a  valued 
policy,  the  assured  shall  recover  only  such  a  proportion  of 
the  whole  sum  insured,  as  the  goods  actually  shipped  bear  to 
a  full  cargo,  or  to  those  intended  to  have  been  shipped. 

With  a  policy  on  freight  valued  at  6500/.^  for  a  homeward 
voyage, "  at  and  from  any  port  or  ports  in  Hayti  to  Liverpool, 
or  the  ship's  port  of  discharge  in  the  United  Kingdom,"  there 
was  no  charter-party,  and  the  ship,  which  was  engaged  as  a 
general  or  seeking  ship,  sailed  from  Liverpool  to  Hayti  with 
a  cargo  intended  for  barter.  At  the  port  of  Jacmel,  in  Hayti, 
she  bartered  away  part  of  her  outward  cargo,  and  took  in 
exchange  fifty-five  bales  of  cotton  as  part  of  her  homeward 
lading ;  and  she  was  proceeding  thence  to  Aux  Cayes,  also 
in  Hayti,  to  barter  away  the  rest  of  her  outward  cargo  and 
complete  her  lading  home,  when  she  was  totally  lost  by  the 
perils  of  the  sea  with  the  great  bulk  of  her  outward  cargo 
still  on  board.  It  did  not  appear  that  any  goods  were  ready, 
or  had  been  contracted  for,  at  Aux  Cayes,  to  be  shipped  at 
the  time  of  the  loss;  and  the  Court  held  the  plaintiffs 
entitled  to  recover  only  for  the  loss  of  freight  in  the  pro- 
portion of  the  fifty-five  bales  actually  on  board  to  what 
would  have  been  a  full  cargo.^ 

The  grounds  upon  which  this  decision  proceeds  are: — 1. 
That,  as  in  this  case  there  was  no  entire  contract  for  freight 
under  a  charter-party  for  the  whole  voyage  out  and  home, 
the  right  to  the  whole  freight  did  not  accrue  by  the  inception 
of  the  outward  voyage ;  2.  That  none  of  the  cargo,  in  respect 
of  which  freight  was  claimed,  beyond  that  which  was  taken 
on  board,  was  ever  ready  for  the  ship ;  3.  That  even  had  it 


1  The  case  of  Forbes  v.  Cowie,  1  '  Forbes  v,  Aspinall,  13  East,  323 ; 

Camp.  520,  was  the  same  ease  with  Forbes  v.  Oowie,  1  Gamp.  620;  S,  P., 

Forbes  v,  Aspinall,  only  on  an  open  Tobin  v.  Harford,  13  C.  fi.,  N.  S. 

instead  of  a  valued  policy.  791. 
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been  so,  the  ship  at  the  time  of  the  loss  was  not  in  a  state  of 
readiness  to  receive  the  cargo.  "  The  homeward  cargo,  which 
was  the  subject  of  insurance,  was  to  be  obtained  by  barter  of 
the  outward  cargo ;  and  at  the  time  of  the  loss  the  bulk  of 
the  outward  cargo  had  not  been  disposed  of :  it  was  impos- 
sible, therefore,  at  that  time,  that  the  homeward  cargo  could 
be  put  on  board."  ^ 

This  last  groimd  of  decision  was  afterwards  adopted  by 
Lord  Lyndhurst  in  determining  a  question  which,  though 
indirectly  involved,  was  not  explicitly  raised  in  Forbes  v. 
Aspinall,  viz.,  whether  the  risk  under  a  freight  policy  "at 
and  from  "  an  out-port  for  the  homeward  voyage  had  attached 
or  not. 

A  policy  was  effected  on  freight  for  a  homeward  voyage 
"  at  and  from  Algoa  Bay  to  London."  The  ship,  after  she 
had  arrived  at  Algoa  Bay,  and  had  unloaded  there  all  the 
outward  cargo  destined  for  that  place  that  she  safely  could, 
was  just  about  commencing  to  load  on  board  her  homeward 
cargo,  which  was  there  lying  ready  for  her,  when  she  waa 
lost  by  a  hurricane.  Lord  Lyndhurst  told  the  jury  that  if, 
under  these  circumstances,  the  ship  was  in  a  condition  to 
begin  to  take  in  her  homeward  cargo  at  the  time  of  the  loss, 
the  plaintiff  was  entitled  to  recover  for  the  whole  freight, 
and  the  jury  found  accordingly.^ 

In  the  cases  hitherto  considered  the  freifrht  insured  was  Chartered 
freight  strictly  and  properly  so  called,  the  reward,  that  is,  to  ghip. 
be  earned  for  the  shipowner  by  the  carriage  of  the  merchant's 
goods.  Unless,  therefore,  some  goods  were  in  fact  shipped 
on  board,  or  only  prevented  from  being  shipped  by  the 
intervention  of  the  perils  insured  against,  the  shipowner's 
inchoate  right  to  freight,  as  the  price  of  the  carriage  of  such 
goods,  could  obviously  not  have  accrued. 

Freight  in  the  sedond  of  the  two  senses  already  mentioned 

1  PerWild6,Serjt.,  arguendo;  De-  ^  Williamson  v.  Innes,  cited  in  8 

vanx  V,  J' Anson,  6  Bing.  N.  G.  519,       Bing.  81,  note  ;  see  also  Warre  r. 
528.  AGUer,  4  B.  &  Or.  538. 
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ia  a  fixed  sum  stipulated  to  be  paid  to  the  shipowner  in  the 
terms  of  a  charter-party  for  the  use  of  his  ship,  or  of  part 
of  it,  on  the  voyage  therein  described.  The  question  now  to 
be  considered  is,  what  are  those  circumstances  that  determine 
the  commencement  of  the  risk  on  this  species  of  freight, 
which  we  have  called  the  chartered  hire  of  the  ship. 

Under  such  a  contract,  it  is  obvious,  the  ship  may  earn  freight, 
in  this  sense  of  the  term,  though  no  goods  may  ever  be  put,  or 
be  ready  or  engaged  to  be  put,  on  board.     Consequently,  if 
there  have  been  an  inception  of  performance  under  the  charter- 
party,  and  such  performance  is  interrupted  and  the  completion 
of  the  contract  is  prevented  by  the  perils  insured  against,  the 
assured  is  entitled  to  recover  the  whole  amount  insured  upon 
freight,  quite  irrespective  of  the  question  whether,  at  the  time 
of  loss,  she  had  taken  any  goods  on  board  for  the  voyage 
insured,  or  whether  any  were  contracted  to  be  shipped. 
Thompflon  v.        A  shipowner  who  insured  half  the  freight  of  his  ship  on  a 
voyage  *^  at  and  from  London  to  Teneriffe,  and  at  and  from 
thence  to  the  Bay  of  Honduras,"  had  chartered  the  ship  to 
sail  from  London  to  Teneriffe,  where  she  was  to  take  wine 
on  board  and  carry  it  out  to  the  West  Lidies ;  freight  for  the 
whole  voyage  to  be  paid  at  the  rate  of  35s.  per  pipe.    The 
ship  sailed  from  London  on  her  voyage  under  the  charter- 
party;  and  before  her  arrival  at  Teneriffe,  and,  of  course, 
before  any  of  the  wine  was  taken  on  board,  she  was  captured 
by  the  French.      The  Court  held  the  plaintiff  entitled  to 
recover  the  whole  amount  of  the  sum  insured  on  his  freight.^ 
Suppose  upon  the  contract  of  charter-party  and  insurance 
in  that  case,  the  fact  had  been  that  the  ship  was  destroyed  by 
fire  at  London,  the  question  then,  and  that  a  very  nice  one 
upon  the  facts,  would  have  been  whether  there  had  been  an 
inception  of  performance  tmder  the  charter-party.^     The 
charter-party  being  to  proceed  from  London  to  Teneriffe, 
and  there  load,   although  the  policy  was  ^'  at  and  from 

1  Thompson  r.  Taylor,  6  T.  R.      t?.  Fleming,  L.  R.,  6  Q.  B.  69,  70,  71, 
478.  died  post,  p.  442. 

^  See  per  Blackburn,  J.,  in  Barber 


CHAP.  IX.]  ON  FREIGHT.  441 

London/'  there  could  have  been  no  inception  of  performance 
under  such  a  charter-party,  if  she  had  been  destroyed  while 
on  the  gridiron,  or  in  a  graving  dock  for  repairs,  notwith- 
standing such  repairs  were  being  done  with  a  view  to  the 
ohartered  voyage.  This  would  have  been  so,  although  she 
was  then  at  her  moorings,  if  her  sails  were  still  not  bent  to 
the  yards.^  For  the  question  under  consideration  arises  on  a 
policy  upon  freight.  If  it  were  a  policy  on  the  body  of  the 
diip,  the  question  could  receive  but  one  answer  from  the 
moment  of  her  being  at  London.  But  freight  the  subject  of 
insurance  being  under  and  in  virtue  of  a  contract,  the  whole 
question  is  when,  or  under  what  circumstances,  the  title 
thereto  first  becomes  inchoate.  Negatively,  it  may  be 
answered,  that  such  title  at  the  terminus  a  quo  of  the  charter- 
party  does  not  arise  until  the  ship  is  in  a  fit  condition  to 
perform  the  contract.  The  contract  of  charter-party,  however, 
may  be  such  that  the  question  of  fit  or  imfit  condition  may 
not  arise,  the  terminus  a  quo  of  the  policy  being  in  fact 
an  intermediate  port  in  respect  of  performance  under  the 
charter-party.     This  appears  by  the  following  case : — 

A  ship  that  was  loaded  and  about  to  sail  from  Calcutta  Folejr. 
to  Mauritius  was  chartered    to  "  proceed  on  her  present  m.  Ins.  Co. 
voyage  to  Mauritius,  and  having  discharged  her  cargo  there,  ^*  Sydney, 
to  proceed  to  Akyab,  and  there  load,"  &c.,  and  a  policy  was 
then  effected  ^^  on  chartered  freight  valued  at  1150/.  at  and 
from  Mauritius  to  rice  ports,"  &c.     The  vessel  accordingly 
sailed  from  Calcutta  with  the  cargo  then  on  board,  and  at 
Mauritius,  while  she  was  discharging,  but  while  there  were 
still  about  two  thirds  of  that  cargo  on  board,  she  was  driven 
from  her  moorings  by  a  hurricane,  and  reduced  to  a  wreck. 
It  was  held  in  an  action  on  the  policy  that  the  assured  was 
entitled  to  recover  as  for  freight  to  arise  under  the  second 
charter-party.^ 

The  policy  being  at  and  from  Mauritius  attached  at  the 

^  Tonge  V,  Watts,   2  Str.    1251,      Insurance  Ck).  of  Sydney,  L.  B.,  5 
ante,  p.  433.  C.  P.  155  (Exch.  Gh.). 

'  Foley  V.  United  Eire  and  Marine 
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moment  of  the  vessel's  arriyal  there.  But  for  the  purposes 
of  an  insurable  interest  which  could  have  been  covered  hy  a 
policy  suitably  worded,  there  appears  to  have  been  an 
inchoate  title  to  freight  under  the  second  charter-party,  from 
the  moment  of  the  ship's  proceeding  from  Calcutta  under  the 
first;  for,  performance  of  the  first  charter-party  was  ao 
incorporated  with  the  terms  of  the  other  as  for  all  the 
purposes  of  a  policy  properly  worded  to  become  performance 
under  the  second.  This  is  illustrated  by  the  following 
cases : — 
Barber 9.  A  vesscl  " now  lying  in  the  harbour  of  Bombay"  was 

^'  chartered  for  a  voyage  from  Howland's  Island  to  a  port  of 
discharge  in  Qreat  Britain  with  a  cargo  of  guano.  A  poUcy 
was  effected  ''on  freight,  chartered  or  otherwise,  valued  at 
3600/.  at  and  from  Bombay  to  Howland's  Island,  while 
there,  and  thence  to  ports  of  discharge  in  the  United 
Kingdom,  with  liberty  to  sail  to,  touch  and  stay  at  any  port 
or  places  whatsoever."  She  sailed  in  ballast  from  Bombay 
for  Howland's  Island  intending  to  call  at  Auckland,  in  New 
Zealand,  to  complete  her  supply  of  provisions  and  water. 
But  while  making  for  Auckland  she  got  ashore  and  was  so 
injured  as  to  be  quite  incapable  of  the  voyage.  It  was  held 
that  an  inchoate  title  to  freight  had  accrued,  and  that  the 
assured  was  entitled  to  recover  on  the  policy.^ 

"From  the  moment,"  says  Cookbum,  C.  J.,*  "that  a 
vessel  is  chartered  to  go  from  port  A.  to  port  B.,  and  at  port 
B.  to  take  a  cargo  and  bring  it  home  to  England,  or  to  take 
it  to  any  port,  which  I  will  call  port  C,  for  freight,  the 
shipowner  having  got  such  a  contract,  has  an  interest  un- 
questionably in  earning  the  freight  secured  to  him  by  the 
charter ;  and  having  such  an  interest  it  is  manifest  that  that 
interest  is  insurable ;  and  he  loses  the  freight  and  benefit  of 
his  charter  just  as  much  by  the  ship  being  disabled  on  her 
voyage  to  the  port  at  which  the  cargo  is  to  be  loaded,  and 


^  Barber  v.  Fleming,    L.   B.,  5  '  Barber  r,  Fleming,   L.   B.,  6 

Q.  B.  69.  Q.  B.  67. 
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from  which  it  is  to  be  brought,  as  he  would  lose  it  by  the 
disaster  arising  from  the  perils  insured  against  between  the 
port  of  loading  and  the  port  of  discharge." 

In  the  same  case  Blackburn,  J.,^  says  :  "  Upon  the  face  of 
the  policy  there  is  a  bargain  between  the  assured  and  the 
underwriters  by  which,  if  during  that  voyage,  by  one  of  the 
perils  insured  against,  freight  is  lost,  the  underwriters  should 
pay.  We  have,  therefore,  to  see  whether  there  was  freight 
lost  during  the  voyage,  which  involves  the  question  whether 
this  chartered  freight  had  come  into  existence  at  the  time  the 
accident  happened  which  caused  the  alleged  loss ;  whether  at 
that  time  the  interest  had  commenced.  When  there  is  an 
insurance  upon  freight,  so  long  as  the  matter  remains  merely 
contingent, — so  long  as  the  shipowners  have  only  a  good 
hope  of  getting  freight,  no  freight  is  in  existence ;  and  if  the 
ship  is  lost,  there  would  be  no  loss  of  freight,  inasmuch  as 
the  freight  had  never  come  into  existence,  and  all  that  the 
shipowners  have  lost  is  the  hope  of  earning  the  freight.  But, 
on  the  other  hand,  when  a  shipowner  has  got  a  contract  with 
another  person  under  which  he  will  earn  freight,  and  has 
taken  steps  and  incurred  expense  upon  the  voyage  towards 
earning  it,  then  his  interest  ceases  to  be  a  contingent  thing, 
but  becomes  an  inchoate  interest,  and  is  an  interest  which,  if 
afterwards  destroyed  by  one  of  the  perils  insured  against,  is 
lost,  and  ought  to  be  paid  for  by  the  underwriters." 

By  charter-party  it  was  agreed  that  the  8ir  William  Eyre  Potter  v. 
should  proceed  to  New  Zealand  with  a  cargo  for  owners' 
benefit,  and  from  thence  to  Calcutta,  and  there  load  a  cargo 
for  Liverpool  for  the  freighter.  The  owners  of  the  ship 
effected  a  policy  on  4,000/.  homeward  chartered  freight  from 
Calcutta  to  Liverpool,  "  lost  or  not  lost,  at  and  from  Clyde 
to  New  Zealand,  and  for  thirty  days  after  arrival."  After 
her  arrival  at  New  Zealand  the  vessel  grounded,  and  received 
such  damage  by  sea  perils  as  to  have  become  a  constructive 
total  loss.    As  soon  as  the  owners  knew  the  extent  of  the 

1  Barber  v,  Fleming,  L.  B.,  6  Q.  B.  70,  71. 
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damage,  which  was  not  till  she  got  to  Calcutta,  they  refosed 
to  repair,  and  sued  the  insurers  for  the  amount  of  the  home- 
ward chartered  freight,  the  damage  having  oocurred  hef ora 
the  expiration  of  that  policy.  It  was  held,  in  the  Exchequer 
Chamber  and  by  the  House  of  Lords,  that  there  was  an 
insurable  interest  in  this  homeward  freight  from  the  moment 
that  she  sailed  on  the  voyage  from  Clyde  to  New  2iealand9 
which  had  been  incorporated  with  the  homeward  charter- 
party,  and  that  as  the  ship  had  been  incapacitated  for  per- 
forming the  voyage  from  Calcutta  to  Liverpool  by  sea  penis, 
the  right  to  recover  under  the  policy  had  accrued.^ 

HoTDoasile  v.  A  shipowner  insured  the  freight  of  his  ship  for  a  home- 
ward voyage  "  at  and  from  Dominica,  and  all  or  any  other 
of  the  West  Indian  Islands  (Jamaica  and  St.  Domingo 
excepted),  to  London,"  having  chartered  the  ship  for  a 
voyage  from  London  to  the  Island  of  Dominica  and  back  to 
London,  on  the  terms  of  being  paid  half  the  net  freight  of 
the  outward  voyage,  if  it  exceeded  1000/.,  but  if  not,  then 
500/. ;  and,  as  to  the  homeward  freight,  the  current  rate 
for  a  full  cargo,  or,  if  the  cargo  should  not  be  full,  dead 
freight  for  the  deficiency.  The  ship  arrived  safely  at 
Dominica  with  her  outward  cargo,  and  there  imloaded  as 
much  of  it  as  she  safely  could  before  taking  in  some  part  of 
the  homeward  lading.  A  full  cargo  of  West  Indian  produce 
had  been  procured  by  the  charterer's  agents  at  Dominica, 
and  was  ready  to  be  loaded  on  board  the  ship  there;  but 
before  any  portion  of  it  could  be  actually  taken  in,  the  ship 
was  captured  by  the  enemy.  The  Court  held  that,  as  the 
voyage  had  commenced  under  which  the  freight  was  to  be 
earned,  the  assured  was  entitled  to  recover  the  whole  amount 
of  the  insurance  on  the  homeward  freight.* 

Davidson  v.         Upon  the  same  principle,  where  an  insurance  was  effected 

*^*^'        on  the  homeward  freight  of  a  West  Indian  ship,  chartered 

for  a  voyage  out  and  home  on  the  terms  of  taking  in  a  full 


1  Potter  V.  Rankin,  L.  B.,  6  H.  of  ^  Horncastle  v.  Soart,  7  East,  400. 

Lds.  83,  161. 
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cargo  of  produce  for  the  homeward  voyage,  and  carrying  it 
either  to  London  or  Liverpool  at  the  current  rate  of  freight  i 
and  the  ship  after  arriving  at  her  out-port  of  discharge  in  the 
West  LidieSy  was  lost  there,  when  she  had  taken  on  board 
only  half  her  homeward  cargo,  the  Court  held  that  there  had 
been  at  the  time  of  loss,  an  inception  of  the  entire  voyage 
out  and  home,  and  that  the  assured  was  entitled  to  recover  as 
for  a  total  loss  of  the  homeward  freight.^ 

A  shipowner  insured  the  outward  freight  by  a  West  Lidian  Atty  v. 
ship  under  a  oharter-paxty  from  London  to  Madeira,  and  ^^''• 
thence  to  Jamaica ;  the  freight  or  hire  for  the  whole  voyage 
being  135/.,  to  *be  paid  at  Madeira,  on  a  true  delivery  of  the 
whole  of  the  London  cargo  there,  in  wine  to  be  taken  oi^ 
board  and  carried  on,  with  the  rest,  to  Jamaica,  free  of 
freight,  imder  the  denomination  of  freight  wine.  The  ship 
at  Madeira  had  taken  in  part  of  her  Jamaica  cargo,  but  not 
the  freight  wine,  when  she  was  blown  out  of  Funohal  roads 
by  a  storm,  and  captured  at  sea  by  the  French.  The  assured 
recovered  the  whole  amount  insured,  for  the  reason  that  as 
soon  as  the  ship  broke  ground  from  London  on  the  voyage, 
an  inchoate  right  to  the  whole  freight  attached,  which  was 
defeated  only  by  the  intervention  of  a  peril  insured  against.^ 

The  Court  were  also  of  opinion  that  imder  this  policy, 
considered  with  reference  to  the  terms  of  the  charter-party, 
the  risk  must  be  held  as  continuing  till  the  ship,  with  the 
freight  wine  on  board,  arrived  at  Jamaica ;  it  being  an  in- 
surance, not  only  that  the  shipowner  should  be  in  a  con- 
dition to  earn  freight  by  receiving  freight  wine  on  board  at 
Madeira,  but  also  that  the  wine  so  received  should,  notwith- 
standing the  perils  insured  against,  be  safely  carried  to 
Jamaica.^ 

By  a  charter-party  at  Monte  Video,  a  vessel  was  to  proceed  eUib  v. 
to  the  Falkland  Islands,  and  thence  to  Santa  Cruz,  in  Pata*  ^^ 
gonia,  there  to  take  in  a  cargo  of  g^uano,  and  to  discharge  it 

1  Davidiion  v.  Willasey,  1 M.  &  Sel.      236. 
313.  '  Per  Sir  J.  Manseeld,  1  B.  &  P. 

»  Atty  r.  lindo,  1  B.  &  P.  N.  R,      N.  R.  241. 
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at  a  port  in  Europe ;  freight  at  250/.  a  month,  pay  for  one 
month  to  be  made  when  the  vessel  sailed  from  the  Falkland 
Islands,  the  balance  at  the  port  of  discharge.     There  was  a 
safe  delivery  of  cargo  at  the  Falklands,  and  an  advance  of 
250/.,  being  one  month's  freight.     She  then  loaded  gnano  at 
Santa  Cruz,  and  completed  the  cargo  with  hides  at  Monte 
Video,  where  a  new  charter-party  in  effect  annulling  the 
first  was  made,  by  which  the  vessel  was  to  proceed  to  Havre 
direct  with  the  cargo  then  on  board,  freight  (at  the  same 
rate  as  by  the  first  charter)  to  be  paid  at  the  port  of  dis- 
charge, after  deducting  250/.  received  on  account  of  that 
charter-party.    The  vessel  sailed,  and  went  down  at  sea,  a 
total  loss. 

In  an  action  on  a  policy,  ^4ost  or  not  lost  at  and  from 
Monte  Video  to  Havre  on  450/.  freight  advanced,"  the  Court 
held  the  plaintiffs  entitled  to  recover  the  250/.  as  freight 
advanced,  since  that  was  not  a  separate  sum  paid  in  respect 
of  the  voyage  to  the  Falkland  Islands,  but  part  of  an  entire 
sum  payable  for  the  whole  voyage  insured,  which  therefore 
remained  at  risk  till  the  ship  arrived  in  Havre,  her  port  of 
discharge  in  Europe.^ 

Gareaad  Inadvertence  in  filling  up  the  blank  form  of  the  policy 

ingthe  not  unfrequently  defeats  the  intention  manifested  in  the 

P^^^y-  earUer  clauses  of  it. 

Thus  where  a  ship  had  been  chartered  for  a  voyage  from 
Liverpool  to  Lagos,  and  thence  with  a  cargo  to  the  United 
Kingdom,  at  a  lump  sum  for  the  round  voyage,  a  policy 
was  effected  on  freight  ^^  at  and  from  Lagos,"  ^*  the  insurance 
to  commence  on  freight  from  the  loading  of  the  goods  on 
board  at  as  above."  The  ship  had  arrived  at  Lagos,  and 
was  lost  before  she  had  shipped  any  of  her  homeward  cargo ; 
but  it  was  held  that  in  consequence  of  the  second  of  the  two 
dauses  cited,  the  first  was  so  modified  that  the  assured  could 
not  recover.^ 

1  Ellifl  r.  Lafone  (in  error),  8  Exoh.         ^  Beckett  v.  West  of  England  Ins. 
R.  646 ;  22  L.  J.  (Exch.)  124.  Co.,  26  L.  T.,  N.  S.  739. 
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A  policy  of  reinsnranoe  on  chartered  freight  was  effected 
"lost  or  not  lost,  upon  freight  payable  in  respect  to  this 
present  voyage  to  be  performed  by  the  vessel  Napier^  from 
Baker's  Island  to  a  port  of  discharge  in  the  United  Kingdom ; 
the  insurance  on  the  freight  beginning  from  the  loading  of 
the  vessel."  The  vessel  was  wrecked  whilst  at  Baker's 
Island  after  she  had  taken  two  thirds  of  her  cargo  on  board ; 
and  the  question  was,  what  was  the  effect  of  the  latter 
branch  of  this  clause,  "  beginning  from  the  loading,"  upon 
the  former  describing  the  insured  voyage  "from  Baker's 
Island."  The  majority  of  the  Court,  Mellor  and  Lush,  JJ., 
held  that  the  loading  intended  was  a  complete  loading,  and 
that  the  policy  would  have  attached  upon  this  being  com- 
pleted, although  before  the  vessel  sailed  from  Baker's  Island. 
Blackburn,  J.,  was  of  the  same  opinion  as  to  the  loading 
intended  being  a  complete  loading,  but  he  was  of  opinion 
that  the  latter  part  of  the  clause  did  not  enlarge  the  effect 
of  the  former,  and  consequently  that  the  policy  would  not 
attach  until  the  vessel  sailed  on  her  voyage.  By  the  opinion 
of  the  whole  Court  the  assured  could  not  recover.^ 

If  there  has  been  no  inception  of  performance  imder  the  The  oontiaot 
contract,  or  if  the  contract  which  is  being  performed  at  the  fo^l*^^ 
time  of  the  loss  is  not  that  which  is  described  in  the  policy,  ^  *^*  ^  *^® 

*        •"  policy'. 

of  course  the  policy  never  attaches. 

Freight  valued  at  500/.  was  insured  on  a  voyage  "  at  and  Sellar  v. 
from  Demerara,  Berbice,  and  any  of  the  Windward  and  ^^^* 
Leeward  Islands,  to  London."  By  a  verbal  agreement  with 
a  Demerara  house,  the  ship,  then  in  that  port,  was  to  cairy  a 
cargo  of  colonial  produce  for  them  from  Berbice  to  London, 
at  the  current  rate  of  freight,  and  also  take  on  some  bricks 
and  planks  from  Demerara  to  Berbice,  on  the  same  terms. 
The  ship  was  lost  while  proceeding  from  Demerara  to  Ber« 
bice  with  the  bricks  and  planks  on  board,  in  virtue  of  this 

^  Jonee  v,  Neptune  Mar.  Lib.  Co.,      Wear  Marine  Ins.  Co.,  46  L.  T., 
L.  B.,  7  Q.  B.  702.    So,  Hopper  v,      N.  S.  107. 
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verbal  agreement.  The  plaintifis  contended  that  the  whole 
was  one  entire  voyage  on  which  freight  was  to  l^e  earned; 
but  the  Court  were  clearly  of  opinion,  that  the  voyage 
insured  was  a  voyage  at  and  from  Demerara  or  Berbioe  to 
London,  or  from  any  of  the  Windward  or  Leeward  Islands, 
according  as  the  ship  might  happen  to  begin  her  voyage  to 
London,  and  that  no  such  voyage  had  ever  been  commenced 
at  the  time  of  the  loss.^ 

1  Sellar  v.  M<Vicar,  1  B.  &  P.  K.  B.  23.    See  Glapham  v,  Cologao,  3 
Gamp.  382. 
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In  almost  all  voyages,  as  we  have  already  seen,  experience  Of  the  gene- 

•1  1  •■11  J    •  «  •      J  •  ral  dooti^e 

and  usage  nave  prescribed  a  certain  course  of  navigation  as  ^f  deviation.^ 
the  safest,  directest,  and  most  expeditious  mode  of  proceeding 
from  one  terminus  to  the  other.  The  course  thus  prescribed 
is  the  lawful  course  of  the  voyage  insured.  Being  a  matter 
of  general  mercantile  notoriety,  this  course  is  presumed  to 
have  been  contemplated  by  the  parties  to  the  policy  at  the 
time  of  entering  into  their  contract ;  and  is  therefore  con- 
sidered as  forming  part  of  the  policy  quite  as  much  as  though 
it  were  in  express  terms  therein  set  forth. 

In  every  contract  of  insurance,  by  means  of  a  voyage  An  implied 
policy,  the  meaning  of  the  parties  is  taken  in  law  to  be  that  the  policy, 
the  assured  shall  have  the  protection  of  the  policy  only  so 
long  as  he  strictly  pursues  this  prescribed  course  of  the 
voyage  insured  from  beginning  to  end  throughout  with  all 
safe,  convenient,  and  practicable  expedition.^  It  is  only  upon 
this  condition,  never  expressed,  but  universally  implied,  that 
the  imderwriter  agrees  to  indemnify  the  assured ;  any  failure, 
therefore,  to  comply  with  it  alters  the  nature  of  the  risk 

1  The  subject  of  this  chapter  affects  *  3  Kent,  Com.  312. 

▼oyage  policies  only. 
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which  the  underwriter  had  assumed,  and  from  that  moment 
frees  him  from  Kability  for  subsequent  loss.^ 

This  tacit  understanding  not  to  depart  from  the  lawful 
course  of  the  voyage  insured,  is  technically  called  an  implied 
condition  not  to  deviate ;  and  a  deviation,  in  the  legal  sense 
of  that  term,  may  be  defined  to  be  any  unnecessary  or 
unexcused  departure  from  the  usual  course  or  general  mode 
of  proceeding  towards  the  original  terminus  ad  quern  of  the 
insured  voyage,  so  that  the  risk  is  altered,  although  it  be  not 
aggravated,  by  such  departure.^ 

This  implied  condition  extends  as  well  to  the  time  in 
which  the  voyage  insured  ought  to  be  accomplished,  as  to 
the  track  or  course  of  navigation  by  which  it  ought  to  be 
pursued.  The  understanding  implied  in  the  contract  between 
the  parties  is  not  only  that  the  ship,  in  sailing  between  the 
termini  of  the  voyage  insm:ed,  shall  follow  the  course  which 
custom  has  prescribed,  but  also  that  she  shall  commence  and 
complete  the  voyage  with  that  reasonable  expedition  which 
the  insurer  has  a  right  to  expect.^ 

Hence,  any  unreasonable  and  unexcused  delay  either  in 
commencing  or  prosecuting  the  voyage  insured,  no  less 
absolves  the  underwriter  from  his  liability  to  subsequent  loss 
than  a  local  departure  from  the  usual  course  of  the  navigation.^ 

It  is  not  necessary  to  prove  that  the  peril  has  been 
enhanced  by  the  delay  or  deviation.  The  imderwriter  only 
undertakes  to  indemnify  the  assured  upon  the  implied  con- 
dition, that  the  risk  shall  remain  precisely  the  same  as  it 
appears  to  be  on  the  face  of  the  policy  interpreted  by  usage. 
Immediately  that  this  risk  is,  by  the  act  of  the  assured  or 


^  Les  lieiix  des  risques  line  fois 
abandonn^s  par  le  d^rontement  volon- 
taire  ne  se  retronyent  point  aux  yeux 
de  la  loi ;  le  contrat  une  iois  dissouB 
ne  pent  se  renouyeler  que  par  le  con- 
Bentement  respectif  des  parties ;  2 
Emerigon,  c.  xiii.  s.  16^  p.  18. 

2  2  Emerigon,  c.  xiii.  s.  15,  p.  04  ; 
2  Benecke,  des  Assecnranz,  234 ;  3 
Kent,  Com.  312.    The  language  of 


Emerigon  is  marked  "with  all  his 
usual  terseness  and  perspicuity.  ' '  Le 
navire  change  de  route  lorsqu*,  an 
lieu  de  suivre  la  voie  uaitce,  U  en 
prend  une  difPerente,  sans  perdre 
toutefois  de  yue  Tendroit  de  sa  desti- 
nation: " — loc.  cit. 

3  Hartley  v.  Buggin,  2  Park,  Ins. 
652. 

*  Kent,  CJom.  316. 
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his  agents,  in  any  degree  varied,  although  not  aggravated, 
the  underwriter's  liability  oeases  by  breach  of  the  condition 
on  which  alone  he  engaged  to  become  liable.  The  true  pro- 
position, therefore,  is,  that  every  voluntary  and  unnecessary 
departure  from  the  prescribed  course  of  the  voyage,  by 
which  the  risk  is  varied,  is  a  deviation,  whether  the  risk  be 
thereby  aggravated  or  not.^ 

On  the  same  principle  it  is  not  necessary,  in  order  to  The  loss  need 
discharge  the  underwriter,  that  the  subsequent  loss  should  nectedwith 
be  shown  to  be  in  any,  even  the  remotest  degree,  connected        e^iation. 
with  the  prior  deviation ;  the  ship  after  the  deviation  may 
have  returned  in  perfect  safety  to  the  proper  course  of  the 
voyage,  without  having  sustained  the  slightest  injury  in 
consequence  of  her  departure  from  it ;  and  yet  on  the  groxmd 
that  the  risk  passed  through  was  thereby  varied  from  the  risk 
insured,  the  underwriter  will  be  discharged  from  his  liability 
for  any  loss  subsequent  to  the  deviation.^ 

Deviation  does  not,  however,  like  unseaworthiness,  dis-  Deviation 

"1  .    ji  1     ..         A  i>  1  •■■•j  ±\^  !•  »  doea  not  avoid 

charge  the  underwriter  from  Lability  on  the  poucy,  ao  the  policy  o^ 
initio;  he  still  remains  liable  for  losses  incurred  prior  to  •''*^*^' 
the  deviation.  This  condition  differs  in  this  effect  from 
that  other  relating  to  seaworthiness,  only  because  this  latter 
respects  the  state  of  the  ship  the  instant  before  the  com- 
mencement of  the  risk,  and  consequently  is  a  condition 
precedent  to  the  policy  attaching.  The  implied  condition 
not  to  deviate  relates  to  the  conduct  of  the  ship  in  the  course 
of  the  voyage,  and  cannot  by  relation  be  carried  back,  so  as 
to  exempt  the  imderwriter  from  liabilities  incurred  prior  to 
its  being  broken.' 

There  must  be  an  actual  deviation,  in  order  to  discharge  Intention  to 

j-i  J  ..  •ij'AT'A  jj    deviate  is  ol 

the  imderwnter ;  a  mere  mtention  to  deviate,  never  executed,  ^q  effect, 
is  not  sufficient.^ 

1  Hartley  v,  Bnggin,  3  Dougl.  39,  r.  Hopper,  26  L.  J.  (Q.  B.)  18,  22. 
Lord  Mansfield's  judgment.  >  See  Green  r.  Young,  2  Salk.  444 ; 

»  Elliott  V,  Wilson,  7  Brown's  P.  Hare  v,  Travis,  7  B.  &  Cr.  14. 
Cases,  459;  Davis  r.  Gkurett,  6  Bing.  *  Kewley  v.  Byan,  2  H.  Bl.  343 ; 

716.    See  the  principle  expounded  by  Thellusson  r.  Fergusson,  1  Dougl. 

Lord  CampbeU,  C.  J.,  in  Thompson  361. 

gg2 
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Moreover,  it  must  be  a  voluntary  departure  from  the  usual 
course  of  the  voyage  in  order  to  be  a  deviation ;  yet  if  it  take 
place  through  the  gross  ignorance  of  the  captain,  it  is  none 
the  less  a  deviation.^ 

A  prior  deviation  is  not  impliedly  waived,  although  known 
to  the  underwriter  at  the  time  he  accepts  the  risk,  in  case  the 
poUcy  in  the  usual  way  so  describe  the  voyage  as  that  the 
deviation  in  question  is  a  breach  of  the  condition  implied  in 
such  description.^ 


Distmffoifihed 
from  ohaage 
of  voyage. 


Diatixictiozi. 


The  definition  of  what  constitutes  deviation  seems  to  require 
that  it  should  be  distinguished  from  what  is  called  abandon- 
ment  or  change  of  voyage.  The  great  distinction  between  a 
deviation  and  a  change  or  abandonment  of  the  voyage,  lies 
in  this,  that  in  the  former  the  original  voyage,  as  described 
in  the  policy,  is  not  given  up  or  lost  sight  of,  while  in  the 
latter  it  is. 

"  A  deviation,"  says  Chancellor  Kent,  "  is  not  a  change  of 
the  voyage,  but  of  the  proper  and  usual  course  of  performing 
it.  The  voyage  insured  is  never  lost  sight  of  in  cases  of 
deviation,  actual  or  intended.  If,  however,  the  original 
place  of  destination  be  abandoned,  in  order  to  go  to  another 
port  of  discharge,  the  voyage  itself  becomes  changed,  because 
one  of  the  termini  of  the  voyage  is  changed.  The  identity 
of  the  voyage  is  gone,  and  a  new  and  distinct  voyage  is 
substituted."  ^ 


^  Phyn  V.  Bojal  Exch.  Ass.  Co., 
7  T.  B.  605. 

'  Bedman  v.  Loudon,  3  Camp.  603 ; 
8.  C,y  6  Taunt.  462 ;  1  Marshall,  R. 
136. 

The  contrary  has  been  raled  in  the 
United  States,  Coles  v.  Marine  Ins. 
Co.,  3  Washington's  Circ.  Court  Hep. 
169.  Mr.  Phillips  says  (vol.  1,  no. 
1041),  in  support  of  '*  the  equitable- 
ness ' '  of  that  decision,  that  the  insurer 
ought  not  to  be  heard  to  set  up  his 
own  fraud  in  defence.    But   is    it 


necessary  for  him  to  do  so  P  By  the 
admission  of  a  deviation,  in  fact,  the 
policy  is  gone,  and  with  it  the  liability 
of  the  insurer.  The  only  question 
then  remaining,  as  the  fact  of  devia- 
tion was  known  to  both  parties  at 
the  time  of  making  the  policy,  is, 
whether  the  instrument  as  drawn 
expressed  the  intention  of  both  par- 
ties. 

'  In  New  York  Firem.  Ins.  Co.  r. 
Laurence,  14  Johnson's  R.  46;  3 
Kent,  Com.  317. 
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For  the  sake  of  oonvenienoe  and  illustration,  as  it  can  be  Of  the  gene- 
done  without  any  great  risk  of  confusion,  we  shall  here  of  change  of 
consider  this  subject  of  change  of  voyage,  which,  though  ^^^^' 
broadly  distinguished  in  principle,  so  closely  upon  the  facts 
resembles  deviation,  that  one  as  against  the  other  is  often 
argued  upon  the  same  facts. 

A  change  of  voyage  takes  place  when,  either  before  or  What  it  is. 
after  sailing,  the  assured  definitively  abandons  all  thought 
of  proceeding  to  the  port  of  destination  set  down  in  the 
policy. 

The  eflEect  of  this  is  to  discharge  the  underwriter  from  all  Ite  effect, 
liability  on  the  policy  from  the  moment  the  purpose  of  so 
changing  the  voyage  is  definitively  formed.  Hence,  if  the 
purpose  of  changing  the  voyage  be  fixed  before  the  com- 
mencement of  the  risk,  the  policy  is  void  ab  initio^  and  the 
risk  never  attaches ;  if  it  be  not  formed  till  after  the  ship  has 
sailed,  the  underwriter  is  discharged  from  all  liability  for 
losses  which  may  accrue  subsequently  to  its  having  been 
formed,  although  such  loss  may  take  place  while  the  ship  is 
still  on  the  track  common  both  to  the  voyage  insured  and  to 
that  which  is  substituted  for  it.^ 

An  intention  to  deviate,  on  the  other  hand,  may  be  defined  Distin- 
to  be  a  purpose  to  depart  from  the  true  course  of  the  voyage, 
without  giving  up  the  design  of  ultimately  proceeding  to  the 
terminus  ad  quern.     However  decisively  such  an  intention 


^  2  Emerig^n,  o.  ziii.  as.  11  and 
1 4 J  pp.  82, 92 .  Both  the  sectionB  here 
referred  to  most  be  consulted  in  order 
to  discover  that  the  French  law  is 
identical  with  ours  on  the  present 
subject.  In  the  former  of  these  sec- 
tions the  learned  author  discusses 
what  he  calls  **  le  voyage  rompu  avant 
U  depart^ ^ ;  in  the  second  *'  le  voyage 
ehangiy  See,  also,  2  Benecke,  des 
Assecoranz,  314-325. 

In  the  United  States  the  Ck>urt  of 


Errors,  in  a  case  of  N.  Y.  Firemen's 
Ins.  Co.  r.  Laurence,  14  Johns.  46, 
reversing  the  decision  below,  held 
that  the  voyage  was  changed  from 
the  moment  the  master  had  deter- 
mined upon  a  new  destination,  al- 
though he  had  not  entered  upon  the 
altered  route  when  his  ship  was 
captured.  1  PhiUips,  no.  966,  where 
the  author  offers  reasons  against  the 
decision. 
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may  be  formed,  the  underwriter  remains  liable  for  all  loss 
incurred  prior  to  its  being  actually  carried  into  eif ect ;  i.  e., 
as  long  as  the  vessel  continues  on  the  direct  course  of  the 
voyage  insured,  and  before  she  has  reached  the  point  of 
deviation.^ 

A  ship,  insured  "  from  Maryland  to  Cadiz,"  cleared  out 
for  Falmouth  in  this  country,  gave  bonds  to  land  her  cargo 
in  Ghreat  Britain,  and  sailed  with  the  intention  of  making 
Falmouth  her  port  of  destination;  but  was  captured  while 
on  the  course  common  both  to  Falmouth  and  Cadiz.  It  was 
contended  that  this  was  a  mere  case  of  intended  deviation. 
The  Court  said  it  was  a  change  of  voyage ;  for  that  on  which 
the  vessel  sailed  was  different  from  the  voyage  insured ;  and 
they  accordingly  held  the  underwriter  not  liable  for  the  loss, 
though  it  had  taken  place  before  the  ship  passed  the  dividing 
point.^  Lord  Mansfield  thus  distinguished  the  case  from 
that  of  an  intended  deviation: — ^'In  all  cases  of  that  sort 
the  terminus  a  quo  and  ad  quern  are  certcdn  and  the  same ; 
but  in  the  present  case  the  terminus  ad  quern  has  been 
altered,  for  there  was  no  intention  of  going  into  Cadiz 
at  all." 

On  the  other  hand,  when  the  master  of  a  vessel  insured 
for  a  voyage  "  from  Gruadaloupe  to  Havre,"  had,  in  pursuance 
of  his  instructions,  formed  the  intention  of  sailing  first  to 
Brest,  as  the  safest  way,  in  time  of  war,  of  getting  to  Havre, 
which  latter  plaice  still  continued  the  port  of  the  ship's 
ultimate  destination ;  this  was  held  to  be  a  mere  intention 
to  deviate,  leaving  the  underwriter  liable  for  the  loss  of  the 
ship  before  she  had  reached  the  dividing  point  at  which  the 
course  to  Brest  diverges  from  that  of  Havre.* 

So,  where  a  vessel  insured  from  "  Gbanada  to  Liverpool  *' 
took  out  clearances  for  Cork,  at  which  place  the  master  was 
instructed  and  intended  to  put  in,  though  bound  ultimately 


^  Wooliidge  V,  Boydell,  1  Dongrl. 
16  a;  ThelluBeon  v,  Fergofison,  1 
Dougl.  361 ;  Kewley  r.  Byan,  2  H. 
Bl.  343. 


'  Woolridge  v,  Boydell,  1  DongL 
16  a. 

^  Thellussoxiv.Fergiusoii,  iDoDgL 
361. 
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for  Liverpool,  and  the  ship  was  lost  before  reaching  the 
dividing  point,  the  Court  held  the  voyage  continued  the 
same,  the  design  of  putting  into  Cork  being  a  mere  intention 
to  deviate,  and  the  underwriter  was  liable  for  the  loss.^ 

Goods,  warranted  "  free  of  average  under  3  per  cent.,  were  Hare  i>. 
insured  from  Liverpool  to  London,"  but  the  master  had 
taken  in  goods  for  Southampton,  and  did  afterwards  put  in 
there ;  the  Court  held  this  a  deviation,  which  discharged  the 
underwriters  from  subsequent,  but  not  from  prior,  loss ;  and 
as  the  goods  had  sustained  more  than  3  per  cent,  damage 
before  the  ship  diverged  from  the  course  of  her  voyage  to 
London  in  order  to  go  into  Southampton,  the  assured 
recovered.^ 

Where  a  ship  sailed  with  an  intention  to  deviate  by  putting 
into  an  intermediate  port,  but  before  she  turned  off  for  that 
purpose  was  overtaken  by  a  storm  and  driven  into  that  very 
port,  this  was  held  no  deviation,  and  of  no  effect  on  the 
imderwriter's  liability.' 

It  is  sometimes  a  matter  of  very  nice  discrimination,  to  Testof  dis- 
draw  the  line  between  an  intention  to  deviate,  and  an  aban- 
donment of  the  voyage.  The  test  in  all  cases  is,  whether  the 
terminus  ad  queniy  specified  in  the  policy,  remains  the  ulti- 
mate place  of  intended  destination ;  if  it  does,  then  the 
design,  though  formed  before  sailing,  of  putting  into  any 
other  port  or  taking  an  intermediate  voyage  in  the  way  to 
such  ultimate  place  of  destination,  does  not  necessarily 
amount  to  a  change  of  voyage. 

In  one  case  where  the  voyage  insured  was  **  from  Ileligo-  Heselfcon  v. 
land  to  Memel,"  it  appeared  that  the  ship  sailed  with  a 
preponderating  purpose  to  proceed  to  Memel,  but  with  orders 
to  go  into  Gottenburg  to  learn  whether  it  would  be  safer  to 
proceed  to  Memel  or  to  Anhalt,  and  the  ship  was  afterwards 
oaptured  in  sailing  from  Heligoland  to  Gottenburg  while  on 


I  Eewley  v.  Rjan,  2  H.  Bl.  843.         165 ;   so   held   also  in   the  United 
'  Hare  v.  Travis,  7  B.  &  Cr.  14.  States,  Hobart  if,  Norton,  8  Picker- 

3  Kingston  v,  Phelps,  cited  7  T.  R.      ing's  Massachusetts  Rep.  159. 
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the  direct  oourse  both  to  Anhalt  and  to  Memel ;  Lord  Ellen- 
borough  held,  that  there  was  only  an  intention  to  deviate  to 
Gottenburg,  and  that  the  contingent  purpose  of  going  to 
Anhalt  was  not  a  change  of  voyage,  and,  consequently,  that 
the  underwriters  were  not  discharged.^ 

An  unavoidable  deviation,  though  it  extend  to  the  inter- 
position of  an  intermediate  voyage,  does  not  discharge  the 
underwriters,  if  there  be  no  abandonment  of  the  original 
voyage,  and  the  ship  be  lost  while  prosecuting  it. 
Diisool  V.  A  ship  was  insured  for  a  round  voyage  "  from  Lisbon  to 

Madeira,  from  Madeira  to  Saffi  on  the  coast  of  Africa,  in 
ballast,  and  thence  back  to  Lisbon  with  a  cargo  of  wheat," 
and  an  insurance  on  the  freight  of  the  wheat  by  her  '^  from 
Saffi  to  Lisbon"  was  effected  on  a  representation  that  the 
ship,  which  was  then  at  Madeira,  was  about  to  pursue  her 
voyage  to  Saffi  immediately.  Instead,  however,  of  doing 
this,  the  captain  was  forced  by  his  crew,  alarmed  by  reports 
of  Moorish  cruisers,  to  take  the  ship  back  from  Madeira  to 
Lisbon.  On  his  arrival  at  Lisbon  the  charterers  insisted  on 
his  taking  the  ship  direct  from  that  port  to  Saffi  in  ballast, 
which  he  accordingly  did,  loaded  a  cargo  of  wheat  at  Saffi, 
and  was  captured  while  sailing  on  his  homeward  passage 
from  Saffi  to  Lisbon.  In  an  action  upon  the  freight  policy, 
the  Court  was  clearly  of  opinion  that  there  had  been  no 
abandonment  of  the  original  adventure,  and  that  as  when 
taken  she  was  sailing  from  Saffi  to  Lisbon,  the  voyage 
actually  insured  in  the  freight  policy,  the  underwriters  were 
not  discharged.^ 

If  there  be  no  justifying  cause  for  such  intermediate 
voyage,  and  it  is  not  allowed  by  usage,  nor  involved  in  the 
voyage  contemplated  by  the  parties  as  the  principal  object  of 
the  contract,  this  will  be  deemed  an  abandonment  of  the 

1  Heeelton  v.  Allnutt,  1  M.  &  Sel.  '  Driscol  v,  Passmore,  1  B.  &  P. 

46.  200. 
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original  adventure,  and  the  underwriter  discharged  from  all 
loss  taking  plaoe  after  the  commencement  of  the  intermediate 
voyage,  whatever  may  be  the  intentions  of  the  captain  as  to 
the  terminus  ad  quern  named  in  the  policy.^ 

How  strictly  this  rule  is  enforced  appears  by  the  following  "Way  v. 
case : — A  ship  insured  "  at  and  from  the  20th  October,  1783,  ^  ""* 
from  any  ports  in  Newfoundland  to  Falmouth  or  her  port 
or  ports  of  discharge  in  England,"  did,  on  the  1st  of  October, 
sail  from  her  port  in  Newfoundland  to  fish  on  the  banks ; 
there  she  continued  fishing  till  the  7th,  and  on  that  day 
sailed  from  the  banks  to  England ;  she  was,  on  the  20th  of 
October,  sailing  on  a  course  common  both  to  a  voyage  from 
the  banks  to  England,  and  from  Newfoundland  to  England, 
and  so  continued  until  and  at  the  time  of  the  loss  for  which 
the  action  was  brought.  The  Court  held,  that  as  the  voyage 
insured  was  from  Newfoundland  to  England  direct,  and  that 
on  which  the  ship  sailed  was  from  Newfoundland  to  the 
banks,  and  then  to  England,  the  ship  had  never  sailed  on  the 
voyage  insured,  and  the  policy  had  never  attached.^ 

Whether,  in  point  of  fact,  the  intention  to  abandon  the 
original  destination  of  the  voyage  has  been  definitely  adopted 
at  the  time  of  the  loss,^  is  a  question  of  evidence,  and  the 
fact  of  sailing  does  not  necessarily  enter  into  the  determina- 
tion of  it.  The  conduct  of  the  assured  in  respect  of  the  ship 
while  she  is  still  in  port  may  be  such  as,  in  case  of  a  policy 
"  at  and  from,"  will  alter  his  relations  with  the  underwriter 
entirely.     "  When  a  person,"  says  Lord  Eldon,  "  is  insured 


^  Bottomlej  r.  BovUl,  5  B.  &  Cr. 
210 ;  see  also  Hamilton  v,  Shedden, 
3  M.  &  W.  49. 

*  Way  r.  Modigliani,  2  T.  R.  30. 
Mr.  PhiUips  (1  Phillips,  no.  992) 
doubts  tluB  decision  on  the  same 
ground  as  Benecke  (Des  Assecuranz, 
vol.  ii.  331),  viz.,  that  the  terminus  a 
quo  of  the  risk  was  the  20th  of  Oc- 
tober, before  which  day  the  yeseel  was 


''  on  the  specified  voyage :  "  but  was 
she  so  ?  She  was  on  the  same  iter^ 
but  not  on  the  same  viaggium  ;  see  1 
PhiUips,  no.  992. 

3  For  a  good  iUustration  of  this,  see 
the  case  of  HaU  r.  Brown,  2  Dow's 
Pari.  Cases,  367,  a  case  which  stands 
too  much  on  its  own  particular  cir- 
cumstances to  be  of  any  value  except 
as  an  illustration. 
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'  at  and  from/  a  port,  the  probable  oontinuanoe  of  the  ship 
in  that  port  is  in  contemplation  of  the  parties  to  the  con- 
tract. If  the  owners,  or  persons  having  authority  from  them, 
change  their  intention,  and  the  ship  is  delayed  in  that  port 
for  the  purpose  of  altering  the  voyage  and  taking  in  a 
different  cargo,  the  underwriters  run  a  different  risk,  if  such 
change  of  intention  is  not  to  affect  the  contract."  ^ 
Taaker  r.  The  casc  alluded  to  was  this :  A  British  ship  arriving  in 

imning  am.  q^^^  whilst  the  French  army  were  in  possession  of  the 
saltpans  round  that  city,  so  that  no  salt  could  be  procured, 
the  agents  there  wrote  to  the  owners  in  this  country,  that 
under  the  circumstances  they  had  resolved,  with  the  advice 
and  concurrence  of  the  captain,  to  despatch  the  ship  to 
Liverpool  to  load  with  salt  for  Newfoundland.  The  owners, 
on  receiving  this  communication,  insured  the  ship  "at  and 
from  Cadiz,  to  her  port  or  ports  of  discharge  in  St.  Gborge's 
Channel,  including  Clyde."  Much  time  having  been  spent 
in  discharging  her  cargo  of  fish  at  Cadiz,  the  agents,  thinking 
that  the  ship  would  arrive  too  late  at  Newfoundland,  if  sent 
first  to  Liverpool  for  salt,  changed  their  plans,  and  resolved, 
after  consulting  with  the  master,  to  load  the  ship  with  what 
salt  they  could  procure  at  Cadiz,  and  despatch  her  direct  for 
Newfoundland.  They  again  wrote  to  the  owners  of  this 
proposed  alteration,  and  about  a  week  after  the  date  of  this 
last  letter  the  ship,  while  still  in  the  bay  at  Cadiz,  and 
before  she  had  entirely  discharged  her  cargo  of  fish,  or  taken 
any  steps  whatsoever  towards  commencing  the  direct  voyage 
from  Cadiz  to  Newfoundland,  was  taken  by  the  French,  and 
burnt  where  she  lay. 

Upon  this  state  of  facts,  the  Scotch  Courts  three  times 
decided  that  the  ship,  when  so  destroyed,  was  still  under 
the  protoction  of  the  policy ;  but  the  House  of  Lords  finally 
reversed  their  decision,  on  the  ground  that  a  fixed  determina- 
tion had  been  formed  to  abandon  the  voyage  insured  before 
the  loss  took  place.^ 

1  1  Bligh,  100. 

3  Tasker  v,  Ounniiigliam,  1  Bligh's  Pari.  G.  87. 
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Lord  Eldoiiy  in  the  oourse  of  his  judgment,  said,  ''It  The  evidence 
appears  throughout  the  correspondence  that  the  captain  and 
the  agents  had  taken  upon  themselves  to  direct  and  alter 
the  destination  of  the  ship,  with  the  acquiescence,  at  least,  of 
the  owners." — "  Undoubtedly  a  mere  meditated  change  does 
not  affect  a  policy;  but  circumstances  are  to  be  taken  as 
evidence  of  a  determination ;  and  what  better  evidence  can 
we  have  than  that  those  who  were  authorized  had  determined 
to  change  the  voyage?  In  my  opinion,  the  voyage  was 
abandoned,  and  I  have  the  highest  authority  in  Westminster 
HaU  to  confirm  that  opinion."^ 

From  the  preceding  authorities,  then,  it  is  clear  that  if  the  Result, 
assured,  either  before  or  after  the  ship  sails,  have  determined 
to  abandon  the  original  port  of  destination,  that  discharges 
the  imderwriter  from  aU  loss  happening  after  such  determi- 
nation is  finally  formed,  though  the  loss  occur  before  the  ship 
quits  the  track  of  the  original  voyage,  or  under  a  policy  "  at 
and  from,"  before  she  sails  from  the  port  where  the  risk  was 
made  to  commence. 


It  seems  also  clear  on  principle,  though  never  expressly  so  Abandonmezit 
decided  in  this  country,  that  abandonment  of  the  voyage  has  speotiye  in 
no  relation  back,  so  as  to  discharge  the  underwriter  from  ^®*^** 
liability  for  loss  incurred  prior  to  the  formation  of  the  defini- 
tive purpose.     It  is  only  where  this  purpose  of  changing  the 
voyage  has  been  fixed  before  the  commencement  of  the  risk, 
that  it  can  avoid  the  policy  ab  initio.^ 

The  mere  fact  of  taking  in  goods,  and  clearing  out  for  a  What  is  not 
different  port  from  that  named  in  the  policy  as  the  terminus 
ad  queniy  does  not  per  se  amount  to  a  change  of  voyage ;  for 
it  is  possible  that  this  may  have  been  done  with  the  design 

^  Tasker  v,  Cunningham,  1  Bligh's      of  M.  Estrangio,  in  his  learned  notes 
ParL  G.  99.  on  Pothier,  in  Appendix,  p.  471. 

^  See  upon  this  point  the  remarks 
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Shortening^ 
the  voyage. 


Middlewood 
V.  Blakes. 


of  putting  into  such  port  on  the  way  to  the  original  terminus, 
and  with  a  purpose  of  ultimately  carrying  out  the  original 
adventure.  In  that  case  it  would  be  a  mere  intention  to 
deviate,  not  a  change  of  voyage ;  and  the  assured  would  still 
be  liable  for  all  loss  incurred  before  passing  the  dividing 
point.^  So,  d  fortioriy  it  is  no  change  of  voyage  for  a  ship 
insured  to  two  or  more  specified  ports  of  discharge  to  take  in 
goods,  and  dear  out  for  only  one  of  them.^ 

With  regard  to  shortening  the  voyage,  a  ship,  if  insured 
to  several  successive  ports,  may  terminate  the  voyage  at  one 
of  the  nearer  of  them  without  vitiating  the  policy ;  but  it  is 
otherwise  if,  being  insured  to  a  single  port,  she  sail  with  a 
fixed  purpose  not  to  go  beyond  a  port  that  is  nearer,  and  not 
contemplated  in  the  policy.  Emerlgon,  in  accordance  with 
this  view  of  the  law,  after  stating  it  as  a  general  principle, 
that  a  mere  shortening  of  the  voyage  will  not  avoid  the 
policy,  adds,  "provided  that,  at  the  outset,  the  voyage 
insured  was  not  abandoned  (rompu)  by  a  change  of  destina- 
tion.'' 3 

The  case  of  Middlewood  v,  Blakes,^  which  has  given  rise 
to  diversity  of  opinion,  is  supposed  to  be  in  close  relation 
with  the  present  discussion.  In  that  case  it  appeared  that 
usage  in  respect  of  the  voyage  insured,  from  London  to 
Jamaica,  left  a  captain,  on  arriving  at  a  certain  point,  the 
choice  of  three  tracks  (one  to  the  north,  and  two  to  the 
south  of  St.  Domingo),  all  equally  leading  to  the  terminus  ad 
quern.  In  the  particular  case  the  captain,  under  orders  from 
his  owners  (not  communicated  to  the  underwriter),  took  the 
northernmost  track,  intending  to  touch  at  Cape  Nicola  Mole, 
a  port  in  that  track,  yet  out  of  the  direct  course  from  London 
to  Jamaica;  but  while  still  pursuing  the  direct  course  to 


^  Henkler.  Royal  Exch.  Asb.  Co., 
1  Ves.  317;  Planch6  v.  Fletcher,  1 
Bough  261 ;  Kewley  r.  Ryan,  2  H. 
Bl.  343. 

3  Marsden  v.  Reid,  3  East,  571. 

3  See  2  EmerigOD,  c.  xiii.  s.   11. 


Voyage  enti^rement  rompu  avant  lo 
depart.  See  also  the  very  lucid  com- 
mentary of  M.  Estrangin  on  Pothier, 
Appendix,  c.  v.  b.  3,  p.  471. 

*  Middlewood  v.  Blakee,  7  T.  R. 
162. 
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Jamaica,  and  before  having  turned  off  towards  Cape  Nicola 
Mole,  the  ship  was  lost  by  capture. 

On  these  facts  the  finding  of  the  jury,  that  the  conceal- 
ment of  the  intention  to  go  to  St.  Domingo  had  vitiated  the 
policy,  was  sustained  by  the  majority  of  the  Court  in  banc^ 
viz.,  Lord  Kenyon,  C.  J.,  Ashurst,  and  Gbose,  JJ.,  whereas 
Lawrence,  J.,  thinking  this  ground  untenable,  upheld  the 
verdict  on  the  ground  that  there  was  a  deviation  not 
merely  intended  but  entered  upon  at  the  point  where  the 
northern  track  turns  aside  from  the  tracks  to  the  south. 
Judge  Duer,^  after  a  learned  discussion  of  the  case,  adopts 
the  opinion  of  the  majority  of  the  Court,  that  "  the  effect  of 
the  concealment  was  to  vitiate  the  policy,"  because  it  exposed 
the  underwriter  to  a  loss  from  a  risk  which  he  never  meant 
to  assume ;  he  likewise  thinks  that  the  policy  was  void  in  its 
origin,  because  the  master  was  bound  by  the  orders  of  his 
owner  to  follow  a  voyage  not  described  in  it.^ 


We  resume  the  subject   of    Deviation,   and  proceed  to  CaacBof 
examine  in  detail  the  various  decided  cases  by  which  the  irrespectiye 
doctrine  has  been  illustrated  in  English  jurisprudence ;  and  ?<  ^  touciT^ 
in  doing  bo,  we  will  confine  our  attention,  in  the  first  place,  and  stay.*' 
to  those  instances  of  deviation  depending  entirely  on  the 
fact  of  a  local  divergence  from  the  direct  course  of  the 
voyage,  and  not  in  any  degree  on  the  construction  of  the 
clauses  giving  liberty  "  to  touch,  stay,  or  trade." 

In  the  absence  of  any  usage  or  stipulation  to  the  contrary, 


>  2  Duer,  491-498. 

'  When  was  the  intention  formed 
to  send  this  ship  to  Gape  Nicola 
Mole  P  If  after  the  policy  was  effected, 
then  I  submit  it  was  an  intention  to 
deyiate,  carried  into  effect  probably 
at  the  dividing  point  of  the  three 
routes :  it  was  not  a  substitution  of 
a  new  voyage,  because  Jamaica  was 
preserved  as  the  terminua  ad  quern; 
Kewley  r.  Ryan,  2  H.  BL  343.  If 
this  intention   had   been  definitely 


formed  at  the  time  of  effecting  the 
policy — and  I  infer  this  to  have  been 
so,  for  I  gather  that  she  wa.H  then 
under  charter*  party  to  Cape  Nicola 
Mole :  in  that  case,  I  submit,  the 
voyage  never  was  described  in  the 
policy;  the  policy  consequently  never 
attached,  and  to  caU  the  absence  of 
any  mention  of  Cape  Nicola  Mole 
a  concealment,  seems  under  these 
drcumstances  to  be  a  misuse  of  Ian- 
guage. 
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Deviation  in 
the  absence 
of  usage. 


the  contract  in  the  policy  is  held  to  be,  that  the  ship  should 
proceed  from  one  terminus  of  the  voyage  insured  to  the 
other,  in  a  direct  course,  with  all  due  expedition,  and  with- 
out touching  at  any  interjacent  port,  or  pursuing  any  inter- 
mediate adventure.  Anything  that  she  does  to  the  contrary 
of  this,  unjustified  by  any  of  the  emergent  causes  that  shall 
be  considered  hereafter,  or  without  leave  expressly  given  in 
the  policy,  however  trifling  in  extent  or  duration,  is  a  fatal 
deviation,  although  the  ship  afterwards  return  to  her  proper 
course  nothing  damaged  in  consequence  of  this  departure 
from  it.* 


Where  thtre 
is  a  usage. 


Where,  however,  by  the  usage  of  trade,  it  is  customary,  in 
the  course  of  the  voyage  insured,  to  stop  at  interjacent  ports, 
though  out  of  the  direct  line,  it  is  no  deviation  to  stop  there, 
though  leave  for  that  purpose  is  not  expressly  reserved  ;  for 
upon  the  principles  already  developed,  such  stopping  is 
deemed  to  be  in  the  regular  course  of  the  voyage  insured, 
and  therefore  to  have  been  contemplated  by  the  parties  to 
the  policy.  But  for  this  purpose  the  usage  must  be  precise, 
clear,  and  established.  Thus,  to  put  an  instance  that  did 
exist,  when  all  ships  sailing  through  the  Sound  stopped  at 
Elsinore  to  pay  the  Sound  dues,  it  was  no  deviation,  though 
Uberty  to  stop  there  was  not  reserved  in  the  policy.* 

But  a  stoppage  at  the  Isle  of  Man,  by  a  ship  insured  from 
Liverpool  to  the  West  Indies,  was  held  not  to  be  justified  by 
proof  that  ships  on  that  voyage  had  occasionally,  but  not 
customarily,  stopped  there  before.*  So,  in  the  United  States 
two  instances  of  stopping  at  an  intermediate  port,  not  named 
in  the  policy,  by  other  ships  engaged  in  the  same  trade,  was 
held  inadequate  to  prove  a  usage  or  justify  a  departure  from 
the  direct  course.^ 


^  Fox  V.  Blabk,  2  Park,  Ins.  620 ; 
Townson  v,  Gujon,  ibid. ;  Clason  v, 
Simmondfl,  6  T.  B.  633,  note ;  3  Kent, 
Com.  312. 

2  Cormack  r.  Gladstone,  11  East, 
347. 


'  Salisbnry  v.  Townson,  MOlar, 
Ins.  418. 

*  Martin  r.  Delaware  Ins.  Co.,  2 
Washington's  R.  254;  Condy'sHar- 
shall,  186,  note. 
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On  the  same  ground  of  usage,  in  the  East  India  and 
Newfoundland  trades,  it  has  repeatedly  heen  held  to  he  no 
deviation  to  engage  in  intermediate  voyages,  although  no 
liherty  he  given  in  the  policy  so  to  do.^  In  fact,  where  the 
termini  only  of  the  voyage  insured  are  indicated  hy  the 
policy,  and  the  parties  to  the  contract  have  done  nothing 
else  towards  indicating  its  course,  the  sole  guide  in  deter- 
mining what  that  course  should  he,  is  mercantile  usage  ;  and 
nothing  can  he  considered  a  deviation  which  follows  only  the 
course  that  usage  has  sanctioned. 

Where,  however,  the  policy  itself,  besides  indicating  the  Unlefistho 
termini  of  the  voyage,   contains   any  directions  as  to  the  preiwly  ex- 
course  which  the  ship  shall  take  in  sailing  between  them,  ^^n^gtent 
such  directions  must  be  followed  with  the  most  scrupulous  ^^'^  *^® 

"•■  usage* 

and  literal  exactness,  and  the  slightest  failure  to  comply  with 
them  will  amount  to  a  fatal  deviation. 

Hence,  where  liberty  is  given  in  the  policy  to  touch  at 
any  one  specified  intermediate  port,  it  will  be  a  deviation  to 
put  into  any  other  than  that  named  in  the  policy,  though 
calling  at  such  other  port  be  sanctioned  by  usage  apart  from 
the  policy,  and  neither  the  risk  nor  premium  w^ould  have 
been  increased  had  such  port  been  substituted  for  that  named 
in  the  clause.     Expressio  unius  est  exclusio  alterius. 

It  seems  to  have   been  usual  for  vessels  sailing:  from  Elliott  v. 
Carron  for  Hull,  in  going  down  the  Firth  of  Forth,  to  touch  °' 

at  different  places  for  the  purpose  of  taking  in  and  delivering 
goods,  particularly  at  Borrowstounness,  Leith,  and  Morrison's 
Haven.  A  merchant,  desirous  of  insuring  goods  from  Carron 
to  Hull,  directed  his  broker  to  effect  an  insurance  with 
liberty  in  the  policy  "  to  call  as  usual "  (which  would  have 
enabled  the  ship  to  touch  at  all  or  any  of  the  three  places 


^  As  to  the  East  Indian  trade,  see  105 ;  1  Marshall,  Ins.  274.    As  to  the 
Salvador  r.  Hopkins,  3  Burr.  1707;  Newfoundland  trade,  see  VaUanoe  f^. 
Gregory  r.  Christie,  3  Dougl.  419 ;  1  Dewar,  1  Camp.  503 ;  Ougier  v.  Jen- 
Park,  Ins.  104;  1  Marshall,  Ins.  273;  nings,  ibid.  505,  note. 
Farqiiharson  r.  Hunter,  1  Park,  Ins. 
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above  mentioned) ;  instead  of  this  the  broker,  contrary  to 
the  directions  of  the  merchant,  and  without  his  knowledge, 
insured  from  "  Carron  to  Hull,  with  liberty  to  call  at  Leith/' 
The  premium  was  the  same  as  though  the  general  liberty  to 
call  as  usual  had  been  inserted  in  the  policy. 

The  ship  on  her  voyage  did  not  call  at  Leith  but  put  into 
Morrison's  Haven,  and  afterwards  without  damage  got  safe 
again  into  the  direct  course  of  the  voyage  from  Carron  to 
Hull,  and  had  been  proceeding  on  such  course  for  about  a 
day,  when  she  was  overtaken  by  a  storm  and  wrecked 
on  the  coast  of  Northumberland,  with  a  total  loss  of  the 
cargo. 

The  Scotch  Courts,  upon  this  state  of  facts,  decreed  that 
the  underwriters  should  pay  the  loss;  but  the  House  of 
Lords  reversed  their  judgment,  on  the  ground  that  putting 
into  Morrison's  Haven,  under  a  policy  which  contained  no 
liberty  so  to  do,  but,  on  the  contrary,  gave  express  permission 
to  put  into  another  named  port,  was  a  deviation  discharging 
the  underwriters  from  all  further  liability.* 


Thegfeo- 
g^phical 
order  of 
**  ports  of 
discharge." 


Ciaaonv. 
SimmondB. 


Where  a  ship  is  insured  on  a  voyage  to  "ports  of  dis- 
charge," which  are  not  specifically  named  in  the  policy,  the 
general  principle  is,  that  the  ship  must  visit  such  ports  in 
the  geographical  order  of  their  distance  from  the  terminus  a 
quo,  or  port  of  departure. 

Thus,  where  a  ship,  insured  on  a  voyage  "  from  London  to 
her  ports  of  discharge  within  the  Straits  (of  Gibraltar)  as 
high  as  Messina,"  sailed  on  her  voyage,  with  a  freight  for 
Marseilles,  but  with  instructions  to  go  also  to  Genoa,  Leg- 
horn, and  Naples ;  and  on  arriving  off  Marseilles,  her  first 
port  of  discharge  in  geographical  order,  as  she  was  prevented 
by  contrary  winds  from  putting  in  there,  she  proceeded  first 
to  Genoa  and  then  to  Leghorn,  from  which  latter  place  she 
was  making  her  way  back  to  Marseilles,  when  she  was 
captured :  a  special  jury  found  this  sailing  back  to  Marseilles 


*  Elliott  r.  "Wilson,  7  Brown's  P.  C.  459. 
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to  be  a  deviation,  which  determined  the  policy  from  the 
moment  of  her  leaving  Leghorn.^ 

If,  however,  the  several  successive  ports  of  discharge  are  When  the 
specifically  named  in  the  policy,  then,  upon  the  principle  Snathe  '* 
already  stated,^  it  will  be  a  deviation  if  the  ship  does  not  ^J^  ^"^ 
visit  such  ports  in  the  precise  order  in  which  their  names 
occur  in  the  policy,  whether  that  be  the  geographical  order 
or  not,  unless,  indeed,  long  and  uniform  usage,  not  mani- 
festly excluded  by  the  tenor  of  the  policy,  have  established 
a  different  course. 

A  ship  insured  **  at  and  from  Fisherrow  to  G-ottenburg,  Beatson «. 
and  back  to  Leith  and  Gockenzie,"  was  on  her  homeward 
passage  with  goods  on  board  both  for  Leith  and  Cockenzie. 
This  latter  port  lies  nearer  to  Oottenburg  than  Leith,  and 
is  about  a  mile  and  a  half  out  of  the  direct  course  between 
the  two ;  but  there  appeared  to  be  no  settled  course  of  trade 
as  to  the  order  of  calling  at  the  two  places  on  such  a  voyage 
as  this.  The  ship  first  put  into  Cockenzie,  and  in  coming 
out  was  stranded  and  lost.  Upon  these  facts,  the  Court  held 
that  the  ship  was  guilty  of  a  deviation  by  putting  first  into 
Cockenzie,  and  the  underwriter  was  discharged  from  his 
liability.' 

It  is  not,  however,  necessary  that  a  ship  thus  insured  to 
several  successive  named  ports  of  discharge  should  sail  to  all 
the  ports  so  named.  She  may  omit  any  or  sail  only  to  one ; 
the  sole  limitation  is,  that  if  she  visits  more  than  one,  she 
must  take  them  in  the  oider  in  which  their  names  occur 
in  the  policy,  unless  there  be  a  usage  not  excluded  by  the 
policy. 

Thus,  where    a    ship  wsis  insured  ^^from  Liverpool  to  Mandenv. 
Palermo,  Messina,  and  Naples,"  Lord  Ellenborough  held  the 
true  construction  of  the  insurance  to  be  that  the  assured 

1  GUfloa  V,  Simmonds,  6  T.  B.  *  Ante,  p.  468. 

638,  in  noUa ;  see  per  Sir  Yioarj  '  Beateon  «.  Haworth,  6  T.  B. 

Gibbe,  Andrews  v.  Hellish,  in  enor,  681 ;  see  also  Harsden  «.  Be&d,  8 

6  Taunt.  496,  602.  East,  571,  677. 

H.  H  H 
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might  drop  any  of  the  places  named,  but  that  if  he  went  to 
more  than  one  he  must  take  them  in  the  order  named  in  the 
policy.* 

Summaiy  and  As  a  general  rule,  therefore,  where  there  ore  several  ports 
of  discharge,  the  ship  must  take  them  either  in  the  order  in 
which  they  are  named  in  the  policy,  or,  if  not  named,  then 
in  the  geographical  order  of  their  distance  from  the  port  of 
departure.  But  if  long  and  uniform  usage  have  established 
a  different  order,  there  can  be  little  doubt  that  the  other  may 
be  disregarded  and  this  observed.  It  has  even  been  intimated, 
though  this  is  doubtful,  that  the  order  fixed  by  usage  over- 
rules that  which  is  specified  in  the  policy.* 


To  revisit  is 
to  deviate, 
imleBS  jus- 
tified b  J  the 
policy  or 
usage. 


Generally  speaking,  it  will  be  a  deviation,  after  having 
once  touched  at  one  of  several  ports,  to  revisit  it,  or  to  sail 
backwards  and  forwards  from  one  to  the  other ;  unless  express 
liberty  for  that  purpose  be  inserted  in  the  policy ;'  or  unless 
it  appear  by  the  terms  of  the  policy,  that  the  purposes  of  the 
voyage  as  described  necessarily  involve  such  a  liberty.*  As 
for  instance,  in  the  United  States,  a  ship  insured  on  a  West 
India  voyage  to  any  one  of  the  islands  "  and  a  market,'*  was 
held  to  be  justified  in  seeking  a  market  at  the  different  islands, 
without  regard  to  their  geographical  order,  and  even  in 
touching  at  the  same  port  once  and  again,  if  it  be  with  the 
bond  fide  intention  of  finding  a  market.* 


Prom  some  Where  a  ship  is  insured  "  at  and  from  "  some  one  named 

terminut  a  quo  port  of  departure  and  "  other  port  or  ports  "  to  a  fixed  ter- 
TOrt  or^^ports"  ^^^>  ^*  depends  entirely  on  the  language  of  the  clause  and 

not  named. 


1  Marsdon  r.  Beid,  3  East,  671. 
Same  rule  in  the  United  States ;  see 
TSjoaxQV,  Ck)lmnbian  Ins.  Co.,  2  John- 
son'sB.  264 ;  and  see  other  cases  illus- 
trating the  same  point,  1  Phillips, 
Ins.  no.  1010. 

'  Beatson  r.  Haworth,  6  T.  B.  681  ; 
Gairdner  v,  Senhouse,  3  Taunt.  16. 


'  Gairdner  r.  Senhouse,  3  Taunt. 
16. 

^  Hellish  V.  Andrews,  2  M.  &  Sel. 
26 ;  S,  C,f6  Taunt.  496,  in  error. 

>  DeUois  V,  Ocean  Ins.  Co.,  16 
Pickering's  B.  303 ;  see  1  Phillips, 
Ins.  no.  1014. 
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the  true  constraotion  of  the  policy  whether  it  be  a  deviation 
for  the  ship  to  depart  from  the  direct  course  between  the 
first-named  port  of  departure  and  the  terminus  ad  quern, 
for  a  purpose  connected  with  the  main  object  of  the  vojage 
insured. 

Thus,  a  ship  insured  ^'  at  and  from  Martinique  and  all  or  Bra^g  «. 
any  of  the  other  West  India  Islands  to  London,"  sailed  to  ^^  ®^°* 
take  in  her  cargo  at  St.  Domingo,  a  place  very  wide  of  the 
direct  course  of  a  voyage  from  Martinique  to  London ;  this 
was  yet  held  to  be  no  deviation ;  "  For  in  order  to  make  it 
so,"  said  Sir  J.  Mansfield,  "  you  must  read  the  insurance  to 
be,  not  at  and  from  Martinique  and  all  or  any  other  of  the 
West  India  Islands,  but '  at  and  from  Martinique,  and  such 
of  the  West  India  Islands  as  lie  between  Martinique  and 
London.'"* 

So,  it  was  held  no  deviation  for  a  ship  insured  ^*  at  and  Lambert «. 
from  Pemambuco  or  any  other  port  or  ports  in  the  Brazils 
to  London,"  after  touching  at  Pemambuco,  and  finding  no 
cargo  there,  to  seek  it  at  St.  Salvador,  another  port  in  the 
Brazils  500  miles  to  the  south  of  Pemambuco,  and  oon^ 
sequently  so  far  in  the  opposite  direction  from  that  to  London. 
<KbbB,  G.  J.,  said  that  if  the  insurance  had  been  at  and  from 
Pemambuco  or  any  other  port  in  the  Brazils,  there  might 
have  been  something  in  the  objection,  as  it  might  then  have 
been  contended  that,  by  electing  Pemambuco  as  the  port  of 
loading,  the  assured  could  not  go  to  another  without  a 
deviation ;  but  that  the  alternative  being,  any  other  port  or 
ports,  there  must  have  been  an  intention  of  sending  her  to 
more  than  one.^ 

A  ship  was  insured  "  at  and  from  Liverpool  to  ports  and  Ashley  r. 
places  in  China  and  Manilla,  all  or  any,  during  the  ship's 
stay  there  for  any  purposes,  and  from  thence  to  her  port  or 
ports  of  calling  and  discharge  in  the  United  Ejngdom."  The 
ship  sailed  from  Liverpool  for  the  coast  of  China,  discharged 
part  of  her  outward  cargo  at  the  Chinese  port  of  Tonghoo, 

1  Brag^g  r.  Anderson,  4  Taunt.  '  Lambert  v,  liddard,  6  Tannt. 

229.  480 ;  1  MarshaU'e  R.  149. 
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and  prooeeded  to  Manilla^  where  she  discharged  the  residue. 
At  Manilla,  finding  freights  low,  the  captain  took  on  board 
only  a  tenth  part  of  a  cargo  and  sailed  back  for  Tonghoo, 
with  the  intention  of  there  completing  his  homeward  caigo 
and  ^sailing  thence  direct  to  England,  but  on  this  passage 
the  ship  was  lost.  Tonghoo  is  quite  out  of  the  direct  course 
from  Manilla  to  England.  The  Court  of  Exchequer,  not- 
withstanding, held  this  to  be  no  deviation,  for  the  words, 
"  from  thence  "  in  the  policy,  applied  not  to  Manilla  only, 
but  to  "ports  or  places  in  China  and  Manilla,  all  or  any."^ 

Port  and  It  may  become  a  question,  imder  a  policy  to  or  from  "  port 

SgofT  A.  and  a  port  or  ports  in  B.,"  of  considerable  nicety,  whether 

a  particular  place  be  a  port  within  the  meaning  of  the  policy, 
so  as  to  excuse  what  would  otherwise  be  a  deviation.  First, 
is  it  a  place  within  the  country  or  province  of  B.  ?  Secondly, 
is  it  such  a  place  as  would  answer  the  designation  port  f  We 
have  seen  that  where  the  character  and  formation  are  such  as 
would  not  be  chosen  for  convenience,  yet  the  effect  of  use  and 
wont  may  justify  the  application  of  this  term  to  an  anchorage 
in  an  open  roadstead.^ 

In  one  case  where  the  alleged  port  was  a  roadstead  or  bay 
formed  by  headlands,  and  open  to  the  east  and  north-eaat) 
without  any  other  artificial  formation  than  a  jetty  or  pier 
attached  to  a  slaughter-house,  and  vessels  loading  there 
were  obliged  to  lie  off  in  the  roadstead  a  quarter  of  a  mile 
from  the  jetty,  and  to  load  by  means  of  craft, — ^this  plaoe, 
although  frequented  only  by  coasters  trading  to  Buenos 
Ayres,  and  not  at  all  by  vessels  loading  for  Europe,  and 
although  it  was  unknown  to  underwriters  as  a  place  of  load- 
ing, was  nevertheless  held  to  be  a  port  within  the  meaning 
of  the  policy.' 
As  in  this  last  case  the  vessel  was  obliged  to  sail  back  to 

1  Ashley  «.  Pratt,  16  M.  &  W.  >  Hazrowerfr.  Hntohixiflon,  L.  B., 

471 ;  afBbnned,  in  error,  1  Exoh.  267;  4  Q.  B.  623 ;  in  error,  6  Q.  B.  5S4, 

a,  a,  17  L.  J.  (Exoh.)  136.  689. 

^  See  alflo  ante,  p.  410. 
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Buenos  Ayres  to  complete  her  cargo  and  obtain  her  clear- 
ances, it  was  argued  that  such  sailing  back  was  evidently  not 
contemplated  by  a  policy  "  from  a  port  or  ports  of  loading  to 
a  port  or  ports  of  call  and  discharge  in  the  United  Kingdom," 
and  consequently  was  a  deviation ;  but  the  Court  held  that 
the  language  of  the  policy  permitted  the  ship  to  go  from  port 
to  port  and  back  to  the  same  port  until  she  had  completed  her 
oargo.^ 

Everything  in  these  cases  depends  on  the  meaning  of  the 
parties,  so  far  as  it  can  be  ascertained  from  the  terms  of  the 
policy,  explained  where  doubtful  by  extrinsic  evidence  of 
usage. 

Thus,  it  was  held  a  deviation  for  a  ship  insured  "  at  and  Brown  v. 
from  her  port  of  loading  in  North  America  to  Liverpool," 
after  loading  partly  in  one  creek  of  a  bay,  to  go  afterwards 
eight  miles  ofp,  to  another  creek  of  the  same  bay,  to  take  in 
the  rest.  The  terms  of  the  policy  showed  that  the  under- 
writer did  not  mean  to  run  the  risk  of  loading  the  ship  at 
two  such  distant  places,  and  there  was  no  evidence  to  show 
that  the  two  places  were  considered  by  the  mercantile  world 
as  forming  parts  of  the  same  port.^  If,  indeed,  the  ship  were 
at  a  particular  quay  on  a  river,  as  at  Liverpool,  and  merely 
removed  to  another  quay,  a  mile  or  two  off,  that  would  not 
be  a  deviation,  for  there  the  ship  would  be  all  the  time  at  one 
port  or  place;  but  it  is  a  deviation  if  she  removes  to  a 
different  town  or  different  place  of  habitation,  which  might 
itself  be  a  port  of  loading.^ 


We  next  come  to  cases  of  deviation  decided  on  the  con-  BeTiation 
struction  of  those  special  clauses  in  the  policy,  by  which  clause  « to 
Uberty  is  given  to  the  ship  "to  caU,"  or  "to  touch,"  or  "to  ^^""^ 
touch  and  stay,"  or  "  to  touch,  stay,  and  trade,"  either  at  

^  narrower «.  Hntohiiiaoii,  L.  R.,  '  Brown  v,  Tajleur,  4  A.  &  E. 

4  Q.  B.  523 ;  in  error,  6  Q.  B.  584,      241. 
589.  '  Per  Fatteson,  J.,  ibid  249. 
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Glaaeefl  under 
which  the 
oaees  Am.ge 
themselves. 


oertain  specified  ports,  or  ''at  all  ports  whatsoeyer,  for  all 
purposes  whatsoever/'  &c. 

These  eases  are  divisihle  into  two  classes. 

1st.  Those  in  which  the  question  is.  Whether  the  ship  was 
justified,  under  the  policy,  in  originally  putting  into  the  port 
at  all: — and  this  question  mainly  turns  upon  the  two 
following  points, — (a.)  Was  the  port  one  which,  on  the  true 
construction  of  the  policy,  was  within  the  course  of  the 
voyage  as  contemplated  hy  the  parties  P — (6.)  If  so,  was  the 
purpose  for  which  it  was  visited  connected  with  and  in 
furtherance  of  the  main  scope  and  ohject  of  the  adventure  P 

2ndly.  Supposing  the  ship  to  have  heen  thus  justified  in 
originally  visiting  the  port,  as  nothing  which  she  does  during 
the  period  of  her  lawful  stay  there,  though  foreign  to  the 
purposes  of  the  adventure,  and  not  specifically  permitted  by 
the  policy,  will  be  held  to  discharge  the  underwriter,  unless 
it  substantially  varies  the  risk,  the  only  question  is,  whether 
the  trading,  &c.,  at  such  port,  has,  in  fact,  varied  the  risk 
originally  assumed  by  the  underwriter. 


A  principle 
now  aban- 
doned. 


Formerly,  it  appears  to  have  been  supposed  that  a  great 
deal  turned  on  the  exact  words  of  the  clause,  without  refer- 
ence to  the  real  scope  and  purpose  of  the  adventure,  as  dis- 
coverable from  the  whole  language  of  the  policy.  Thus,  a 
liberty  ''  to  touch"  was  supposed  to  have  a  different  meaning 
from  a  liberty  'Ho  touch  and  stay;"  and  a  ship,  insured 
under  a  policy  containing  only  the  former  clause,  was  con- 
sidered to  have  no  power  thereby  conferred  on  her  of  trading 
in  the  port  at  which  she  had  touched,  though  such  trading 
was  obviously  contemplated  as  part  of  the  adventure.^ 


Pkesent  rule.  But  now  the  Courts,  conformably  with  the  good  sense  of 
the  matter,  hold  that  the  licence  confeired  by  these  words 
must  depend  upon  the  real  object  which  the  parties  had  in 
view  when  they  inserted  the  clause  in  the  policy. 


^  Urquhart  v.  Bernard,  1  Taont.      could  not  find  the  distinotioa  aaj- 
454,  where  Sir  J.  Mansfield  said  he      where  defined. 
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Thus,  in  the  case  of  a  ship  insured  ^'  at  and  from  Madeira  Uiqohart «. 
to  Santos,  with  liberty  to  touch  at  the  Cape  de  Verd  Islands," 
where  it  appeared  from  communications  made  by  the  assured 
to  the  underwriter  before  effecting  the  policy,  that  the  parties 
intended  the  ship  to  take  in  salt  at  one  of  the  Cape  de  Yerd 
Islands,  she  was  held  entitled  to  do  so,  under  the  mere  liberty 
to  touch  there.^ 

So,  where  a  ship  was  insured  from  "Antigua  to  England,"  MetoaKer. 
with  an  extensive  "liberty  to  touch"  at  all  or  any  of  the 
West  Indian  Islands,  GKbbs,  C.  J.,  held  that  as  the  main 
object  of  the  voyage  plainly  appeared  to  be  that  the  ship 
should  go  about  from  island  to  island  seeking  freight,  the 
bare  liberty  "to  touch",  included  a  liberty  to  stay  and  take 
goods,  and  therefore  that  the  ship's  remaining  two  months 
at  one  of  the  islands,  waiting  for  a  cargo,  was  no  deviation.^ 

In  short,  wherever  it  appears  to  have  been  clearly  con- 
templated by  the  parties,  or  necessary  to  the  purposes  of  the 
voyage  insured,  that  the  ship  should  trade  where  she  has 
liberty  merely  to  touch,  her  doing  so  will  not  be  deemed  a 
deviation. 

We  revert  now  to  our  classification  of  the  cases  illustrative  What  ports 
of  these  principles  of  interpretation,  and  first  proceed  with  ^^|[ed  and 
those  in  which  the  question  is,  whether  the  ship  was  origi-  '^'  ^^** 
nally  guilty  of  a  deviation  in  visiting  or  staying  at  any  given 
port. 

The  clause  in  question,  whatever  be  the  language,  or  how-  Bole, 
ever  extensive  the  terms,  cannot  convey  a  liberty  of  touching 
at  any  port  out  of  what,  on  the  true  construction  of  the 
policy,  appears  to  have  been  the  understood  course  of  the 
voyage,  or  of  putting  into  any  port  within  the  limits  of  the 
voyage  for  purposes  unconnected  with  the  real  objects  of  the 
adventure.' 

^  XTzqiihart  v.  Bernard,  1  Taunt.  straiiiB  the  effect  of  general  terms  to 

4M.  things  efutdem  gen9r%$f  or  otherwise 

*  Metcalfe  v,  Pany,  4  Otunp.  123.  to  matter  of  a  tenor  oozusistent  with 

*  This    is   bat   another  instance  the  context, 
under  the  general  role  which  re- 
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thedireot 
ooane  of  the 
▼oyage. 


Layahre  p, 
Wilwm. 


Hogrg  f^. 
Homer. 


The  true  points  of  inquiry,  then,  are,  1st,  Was  the  port  at 
which  the  ship  touohed  a  port  in  the  course  of  the  voyage  as 
understood  by  the  parties  ?  2nd,  Was  the  purpose,  for  which 
she  so  touohed  there,  bond  fide  connected  with  the  main 
object  of  the  adventure  P 

1st.  Unless,  upon  the  true  construction  of  the  policy,  it 
appears  manifest  that  the  parties  had  a  different  meaning,  it 
may  be  taken  as  a  general  rule  that  a  liberty  to  touch  and 
stay,  though  conceived  in  very  extensive  terms,  can  only 
confer  a  power  of  visiting  such  ports  as  lie  in  the  usual  and 
direct  course  between  the  termini  of  the  voyage  insured. 
This  inference  is  insurmountably  strong  if  there  be  anything 
in  the  language  of  the  policy  expressly  favouring  such  an 
interpretation. 

For  instance,  a  ship  was  insured  on  an  East  India  voyage, 
"  out  and  home,"  "  with  liberty  to  touch  in  the  outward  or 
homeward  voyage  at  the  Isles  of  France  and  Bourbon,  and 
at  all  or  any  other  place  or  places  what  or  wheresoever ;" 
and  with  a  stipulation  '^  that  it  should  be  lawful  for  the  said 
ship  in  this  voyage,  to  touch  and  stay  at  any  ports  or  plaoes 
whatsoever,  as  well  on  this  side  as  on  the  other  side  of  the 
Gape  of  Good  Hope,  without  being  deemed  a  deviation,*' 
Lord  Mansfield,  in  the  course  of  the  argument,  intimated  a 
clear  opinion  that  the  general  words  were  qualified  and 
restrained  by  the  clause  "in  the  outward  and  homeward- 
bound  voyage,"  and  "  in  this  voyage,"  so  as  to  mean  "  all 
places  whatsoever  in  the  usual  course  of  the  voyage  to  and 
from  the  places  mentioned  in  the  policy."^ 

Upon  the  same  principle,  where  a  ship  was  insured  "  at 
and  from  Lisbon  to  a  port  in  England,  with  liberty  to  call 
at  any  one  port  in  Portugal  for  any  purpose  whatever,"  Lord 
Kenyon  was  of  opinion  that  the  liberty  given  by  this  policy 
must  be  confined  to  ports  to  the  northward  of  Lisbon,  and 
in  the  direct  course  of  a  voyage  thence  to  England ;  and  he 
held  accordingly,  that  the  ship  was  guUty  of  deviation  in 


'  Lavabre  f^.  Wilson,  1  Dougl.  284. 
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Boiling  to  Faro,  a  port  to  the  southward  of  Lisbon,  although 
she  sailed  there  to  complete  her  cargo — a  purpose  connected 
with  the  voyage  insured.^ 

So,  where  a  ship  was  insured  "  at  and  from  Africa  to  the  Ranken  v. 
Canaries,  Madeira,  and  Lisbon,  with  liberty  to  touch,  stay, 
and  trade  at  all  ports,"  &c.,  "  in  the  voyage,"  it  was  held  that, 
after  having  once  moored  at  anchor  for  twenty-four  hours  in 
a  port  in  Africa,  so  as  to  give  an  inception  to  the  risk,  she 
could  not  then  proceed  to  the  southward,  but  only  northward, 
towards  Europe,  the  object  being  only  to  protect  deviations 
in  the  direct  course  of  the  voyage  insured.^ 

So,  where  a  ship  was  insured  ''at  and  from  London  to  Ghurdner«. 
Trinidad  and  the  Spanish  main,"  with  liberty  "  to  call  at  all  ^'^^ 
or  any  of  the  West  Indian  Islands  or  Settlements,"  Sir  J. 
Mansfield  expressed  a  clear  and  undoubted  opinion  that  this 
liberty  of  calling  must  be  confined  to  places  taken  in  the 
direct  and  customary  course  between  the  termini  of  the 
voyage  insured,  and  therefore  could  not  be  held  to  protect 
the  ship,  after  having  once  sailed  southward  as  far  as  Deme- 
rara,  in  then  sailing  up  northward  to  Martinique  and  St. 
Thomas's,  unless,  indeed,  very  satisfactory  evidence  were 
given  that  such  was  a  customary  course  on  such  voyages  as 
those  insured  in  this  poUcy.' 


U,  upon  the  true  construction  of  the  whole  policy,  it  The  purpose 

of  th 
may 
diffei 


plainly  appears  that  the  parties  could  not  have  intended  to  mav  req^^ 
give  this  limited  effect  to  these  clauses,  they  will  be  held  to  ^^l^"^^ 


confer  a  power  of  visiting  any  ports  within  the  scope  of  the 
policy,  although  they  lie  wide  of  the  usual  and  direct  course 
between  the  termini  of  the  voyage,  and  even  in  a  diametri- 
cally opposite  direction ;  but  then  they  must  be  visited  for 
a  purpose  connected  with  the  prosecution  of  the  adventure 
contemplated  by  the  policy. 
Thus,  where  a  trading  ship  was  insured  on  a  homeward  Bragg  p. 

Andersozu 

1  Hogg  V.  Homer,  2  Park,  Ins.      627. 
626 ;  1  Marshall,  Ins.  184.  >  Gkurdner  v.  Senhouse,  3  Tannt. 

*  Banken  v.  Beeve,  2  Park,  Ins.      16. 
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Hetoalfer. 
Parry. 


Barclay  v, 
Stirliag. 


voyage  ''  at  and  from  Martinique^  and  all  or  any  other  of  the 
West  Indian  Islands,  to  London,"  with  liberty  "  in  that  voy- 
age to  touch  and  stay  at  any  ports  or  places  whatever/'  it  was 
held  to  be  no  deviation  under  this  policy  for  the  ship  after 
sailing  from  Martinique  to  put  in  for  a  cargo  at  one  of  the 
West  Indian  Islands  (St.  Domingo),  which  lay  very  wide 
of  the  direct  course  of  the  voyage  from  Martinique  to 
London.  Mansfield,  G.  J.,  said,  '*  There  is  no  getting  over 
these  words;  instead  of  ^ all'  you  must  substitute  tiie 
words  ^  some  of  the  West  India  Islands,  such  as  lie  between 
Martinique  and  London/  That  would  make  quite  a  new 
agreement."^ 

So,  where*  a  ship  was  insured  '^  at  and  from  Antigua  to 
England,  with  liberty  to  touch  at  all  or  any  of  the  West 
Indian  Islands,  Jamaica  included ; "  and  the  ship,  in  order 
to  complete  her  homeward  cargo,  put  into  St.  Eitts,  which 
lies  wide  of  the  direct  course  of  the  voyage  from  Antigua 
to  England;  it  was  contended  that  this  was  a  deviation; 
but  Gibbs,  C.  J.,  ruled  decisively  that  it  was  not ;  for,  by 
including  Jamaica,  which  lies  at  least  500  miles  wide  of  tiie 
direct  course  of  the  voyage  from  Antigua  to  England,  it 
plainly  appeared  to  be  the  meaning  of  the  parties  that  the 
islands  might  be  touched  at  without  regard  to  their  lying 
on  or  off  such  direct  course,  and  that  the  ship  was  to  go 
about,  if  necessary,  from  island  to  island,  for  the  purpose  of 
seeking  freight.^ 

Freight  was  insured  on  a  voyage  "  from  Jamaica  to  the 
United  Kingdom ;"  and  liberty  was  given  in  the  policy  "  to 
call  at  all,  any  or  every  one  of  the  foreign  and  British  West 
Indian  Islands,  with  leave  to  discharge,  exchange,  and  take 
goods  at  any  ports  or  places  she  may  call  at,  or  proceed  to, 
without  being  deemed  a  deviation."    The  ship  was  driven 


^  Bragg  V.  Anderson,  4  Taunt. 
229 ;  Bee  also  Lambert  9.  liddard,  5 
Taunt.  480.  In  the  oaee  of  Violett 
9,  AUnntt,  3  Taunt.  419,  the  ahip 
pat  into  Penzance,  where  she  had 
express  liberty  giyen  her  <*  to  touch 


for  any  purpose  whatever,"  in  order 
to  complete  her  cargo,  and  was  after- 
wards lost  there  while  waiting  for  a 
wind:  the  Court  were  dear  this  was 
no  deriation. 
'  Metcalfe  r.  Pany,  4  Oaa^.  123. 
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aahoze  on  the  ooast  of  Cuba,  where  by  sea  perils  she  lost  a 
great  part  of  her  original  cargo.  She  was  then  taken  into 
the  Havannah  and  repaired,  and  there,  in  addition  to  the 
remains  of  her  original  cargo,  loaded  on  board  a  fresh  cargo 
of  colonial  produce,  with  which  she  proceeded  to  her 
original  destination.  The  freight  earned  from  Havannah 
was  held  to  be  freight  earned  on  the  voyage  insured, 
and,  consequently,  to  be  given  up  to  the  underwriters  on 
abandonment.^ 

Many  instances  occurred,  during  the  pressure  of  Napoleon's  BalUo  risks. 
Continental  system,  of  a  liberal  interpretation  of  such  clauses 
in  those  adventures  generally  called  '^ Baltic  risks;"  not 
because  the  Court  in  such  cases  were  guided  by  any  peculiar 
principles  of  interpretation,  but  because  the  troubled  and 
shifting  nature  of  our  relations  with  the  different  ports  in 
the  Baltic,  under  the  political  circumstances  of  the  time, 
was  such  as  to  render  the  voyages  then  insured  for  those 
seas  more  vague  in  their  objects,  and  less  definite  in  their 
limits. 

Gt)od8  were  insured  "  at  and  from  London  to  any  port  or  Backer  v. 
ports  in  the  Baltic,  backwards  and  forwards,  &c.,  with  leave  ^  * 
to  touch  and  stay  at  any  ports  or  places  for  all  purposes 
whatever" ;  and,  by  another  clause,  '^  particularly  with  leave 
to  wait  for  information  off  any  ports  or  places."  The  ship 
went  into  the  port  of  Carlshamn  to  wait  for  information, 
and  while  there  an  embargo  was  laid  on  her,  and  the  goods 
were  seized  and  confiscated.  At  the  trial  Lord  EUenborough 
intimated  an  opinion,  that  the  words  reserving  liberty  to 
wait  oS  any  port  for  information  abridged  the  liberty  of 
'touching  and  staying  for  all  purposes;"  and  the  jury 
accordingly  found  for  the  underwriters. 

On  motion  for  a  new  trial  Lord  EUenborough  altered  his 
view  of  the  case,  and,  with  the  concurrence  of  the  Court, 
directed  a  new  trial,  principally  on  the  ground  that  obtaining 

1  Baxday  v,  Stirling,  6  M.  &  Bel.  6. 
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information  as  to  the  political  state  of  the  Baltic  ports  was 
a  necessary  purpose  intimately  connected  with  the  pioseca- 
tion  of  such  a  voyage  as  that  which  was  insured,  in  which  no 
fixed  ports  of  discharge  were  named,  and  the  ship  could  not 
venture  to  proceed  to  any  without  first  learning  whether  they 
were  friendly  or  hostile. ^ 
HeUiah  v.  go  where  a  ship  was  insured  "  at  and  from  London  to  the 

Andrews.  ... 

ship's  discharging  port  or  ports  in  the  Baltic/'  with  liherty 
"to  touch  at  any  port  or  ports  for  orders,  or  any  other 
purpose,"  it  was  held  no  deviation  for  the  ship,  before  she 
had  fixed  upon  her  port  of  discharge,  to  call  for  orders  twice 
at  the  same  port.^  In  this  case,  as  Lord  EUenborough 
remarked,  "  the  adventure  is  stated  to  be  a  voyage  all  over 
the  Baltic,  the  object  of  the  adventure  was  that  the  assured 
should  call  as  often  as  necessity  required,  and  there  is  nothing 
in  the  nature  of  the  thing  which  makes  calling  again  at  the 
same  port  absurd  or  contrary  to  what  may  be  presumed  to 
have  been  the  intention  of  the  parties.^ 

When  this  case  came  before  the  Court  of  Error,  the  judg- 
ment of  Lord  EUenborough  was  affirmed:  but  Sir  Vicary 
Gibbs,  who  delivered  the  judgment  in  error,  laid  great  stress 
on  the  point  that  no  port  of  discharge  had  been  fixed  on 
when  the  ship  put  in  a  second  time  for  orders ;  had  this  been 
otherwise,  he  thought  she  would  then  have  been  obliged  to 
take  the  ports  in  their  order  of  succession ;  as  it  was,  he  was 
of  opinion  that,  under  the  terms  of  the  policy,  "  the  assured 
had  a  right  to  go  backwards  and  forwards  from  port  to  port 
for  orders  as  to  his  port  of  discharge,  until  his  port  of  dis« 
charge  was  fixed."  ^ 

1  Backer  v,  Allnnit,  16  East,  278.  bat  in  his  judgment  in  2  H.  &  Sel, 

>  MeUish  v,  Andrews,  2  M.  &  8el.  he  states  that  the  non-iatrodaction 

26.    On  the  former  trial  of  the  same  of  these  words  oould  make  no  differ- 

case,   Lord   Ellenborongh    thoaght  ence  under  the  drcnmstances. 

this  was  a  deviation,  especially  as  ^  2  M.  &  Sel.  34. 

the  policy  did  not  contain  the  words  *  Andrews  9.  Melliah,  in  error,  5 

'< backwards   and    forwards'*    (see  Taunt.  496. 

Hellish  V.  Andrews,  16  fSast,  312) ; 
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The  two  following  decisions  proceed  upon,  and  perhaps  in 
some  degree  extend,  the  same  principle : — 

A  convict  ship  was  insured  on  a  voyage  ''at  and  from  Axmett«. 
London  to  New  South  Wales,  and  at  and  from  thence  to  the  ^' 
ship's  loading  port  or  ports  in  the  East  Indies,  Persia,  China, 
or  elsewhere,  forwards  and  backwards,  and  backwards  and 
forwards,  as  well  on  this  side  as  on  the  other  side  of  the 
Cape  of  Q-ood  Hope,  until  her  safe  arrival  at  her  final  port 
of  discharge  in  Qreat  Britain,"  with  leave  for  the  ship  "  in 
the  voyage  insured,  to  proceed  and  sail  to,  touch  and  stay  at 
any  ports  or  places  whatsoever,  and  wheresoever,  and  for 
any  purpose  whatsoever,  without  being  deemed  a  deviation." 
The  ship,  after  arriving  at  New  South  Wales,  and  discharg- 
ing her  convicts  there,  sailed  in  ballast  to  Batavia,  where 
she  took  in  a  cargo  of  iron  for  Sourabaya; — sailed  to  that 
port,  discharged  her  iron  there,  and  took  in  a  cargo  of  rice 
for  the  Mauritius ; — at  the  Mauritius  she  unloaded  part  of 
the  rice,  intending  to  load  on  board  there  a  cargo  of  cotton 
for  England,  but  being  on  survey  found  unseaworthy,  was 
broken  up  there  and  sold. 

The  jury  found,  at  the  trial,  that  the  ship  had  not  touched 
at  too  many  places,  nor  stayed  an  unreasonable  time,  but 
had  pursued  the  usual  course  on  a  voyage  of  this  description. 
The  defendant,  however,  contended,  that  the  purpose  of 
touching  not  only  to  load,  but  also  to  discharge  goods,  was  a 
deviation ;  but  the  Court  held  that  it  was  not  so.^  Park,  J. : 
''  The  terms  contained  in  the  policy  cannot  be  more  general 
and  extensive.  The  vessel  might  sail  and  touch  at  any  ports 
or  places  whatsoever,  for  any  purposes  whatsoever.  Is  not 
trading  a  purpose  P  If  an  underwriter  enters  into  a  covenant 
of  this  kind  it  is  his  own  fault." 

A  merchant  in  this  country  having  reason  to  expect  a  Hunters, 
shipment  of  goods  on  his  account  from  some  of  the  ports  of  ^' 

the  Indian  Archipelago,  without  knowing,  however,  of  what 
nature  they  were,  at  what  port  to  be  loaded,  or  by  what  ship 

^  Azmett  V.  Innes,  4  J.  B.  Moore,  150. 
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of  the  visit. 


to  be  Bent,  etteobei  a  polioj  on  goods  generallj,  on  board  of 
some  one  out  of  four  different  ships  named  in  the  poliojr 
(with  leave  to  declare  his  interest  more  particularly,  as  it 
might  thereafter  appear),  upon  a  voyage  **  at  and  from  Sin- 
oapore,  Penang,  Malacca,  and  Batavia,  all  or  any,  to  the 
ship's  port  or  ports  of  discharge  in  Great  Britain  or  Holland," 
&o.,  **  with  leave  to  touch,  stay,  and  trade  at  all  or  any  porta 
or  places  whatsoever  and  wheresoever  in  the  East  Indies, 
Persia,^  or  elsewhere,  and  also  with  permission  to  touch  and 
stay  at  any  ports  or  places  in  any  direction,  and  for  any 
purpose,  necessary  or  otherwise,  particularly  Sincapore, 
Penang,  Malacca,  Batavia,  the  Cape  of  Good  Hope,  and 
St.  Helena,  and  to  take  on  board,  discharge,  reload,  and 
exchange  goods  and  passengers,  without  being  deemed  a 
deviation." 

Under  this  policy  the  ship  took  in  part  of  her  cargo  at 
Batavia,  and  then  proceeded  to  Sourabaya  (another  port  in 
Java,  lying  400  miles  to  the  eastward  of  Batavia,  and  di- 
rectly out  of  the  course  from  Batavia,  or  any  other  of  the 
four  ports  mentioned  in  the  policy,  to  Europe),  where  she 
took  on  board  the  remainder  of  her  cargo,  and  returned  with 
it  to  Batavia,  whence  she  sailed  for  Europe,  and  was  after- 
wards lost  by  the  perils  of  the  seas.  The  Court  of  King's 
Bench  held  this  putting  into  Sourabaya  for  the  purpose  of 
completing  her  cargo  to  be  no  deviation,  and  the  Court  of 
Exchequer  Chamber  subsequently  affirmed  the  judgment.^ 

2nd.  The  purpose  for  which  a  port  is  visited  must  be  within 


^  It  was  expressly  found  hj  the 
special  case  that  the  nearest  port  or 
place  in  Persia  was  more  than  1000 
miles  out  of  the  direct  course  of  a 
▼oyage  from  either  Sincapore,  or 
Penang,  or  Malacca,  or  Batavia,  to 
Europe. 

2  Hunter  v.  Leathlej,  10  B.  &  Cr. 
858 ;  S.  C,  confirmed  in  error,  7  Bing. 
617 ;  6  Moore  &  P.  467 ;  1  Cr.  &  J. 
423 ;  8,  C.  at  N.  P.,  LI.  &  Wels.  244. 


£x>rd  Tenterden  remarked,  ''That 
the  order  in  which  the  four  places 
named  stood  in  the  policy,  showed 
clearly  that  a  yoyage  in  the  direct 
geographical  course  was  not  thought 
of."  10  B.  &  Gr.  873.  The geographi- 
cal  order  is,  1.  Penang;  2.  Malacca; 
3.  Sincapore;  4.  Batavia.  The  order 
in  the  policy  is,  1.  Sincapore;  2. 
Penang ;  3.  Malacca ;  4.  Batavia. 
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the  scope  of  the  adventure  contemplated  by  the  policy,  other- 
wise the  visit  will  be  a  deviation,  notwithstanding  the  port 
visited  is  within  the  terms  of  the  policy. 

However  extensive  may  be  the  language  of  the  clauses, 
"  the  permission  to  stay  *  for  any  purpose  whatever,'  must  be 
for  some  purpose  within  the  scope  of  the  adventure."  ^  "  The 
liberty  in  the  poUoy  must  always  be  construed  with  reference 
to  the  main  scope  of  the  voyage  insured."  ^ 

Thus,  where  goods  were  insured  "  at  and  from  London  to  Williama  v. 

.  .  .  Shee. 

Berbice,  with  liberty  to  touch  and  stay  at  any  ports  and 
places  whatsoever  and  wheresoever,  and  for  all  purposes 
whatsoever,  particularly  to  land,  load,  and  exchange  goods, 
without  being  deemed  a  deviation,"  Lord  Ellenborough  held 
that,  notwithstanding  the  extensive  terms  in  which  this 
liberty  was  conceived,  the  ship,  which  had  sailed  with  con- 
voy, was  guilty  of  a  deviation  by  putting  into  Madeira,  for 
the  purpose  of  unloading  goods  and  taking  on  board  wines 
(which  did  not  form  part  of  the  subject  of  the  insurance), 
and  there  delaying,  for  that  purpose,  till  after  the  convoy 
had  proceeded  on  the  voyage.' 

A  ship  was  insured  on  a  voyage  ''at  and  from  Para  to  Hammonds. 
New  York,"  during  her  stay  there,  and  at  and  from  thence 
to  Para,  "  with  leave  to  call  at  all  or  any  of  the  Windward 
and  Leeward  Islands  on  her  passage  to  New  York,  with 
leave  to  discharge,  exchange,  and  take  on  board  the  whole  or 
any  part  of  any  cargo  or  cargoes  at  any  ports  or  places  she 
might  call  at  or  proceed  to,  particularly  at  all  or  any  of  the 
Windward  and  Leeward  Islands,  without  being  deemed  any 
deviation,  and  without  prejudice  to  that  insurance."  Under 
this  extensive  liberty,  the  ship,  after  sailing  from  Para,  on 
her  passage  to  New  York,  put  into  St.  Thomas's  and  St. 
Bartholomew's,  two  of  the  Leeward  Islands,  not  for  any 

'  Per  Gibbs,  J.,  in  Langhom  v,  see  also  Redman  r.  Loudozi,  ibid.  603, 

Allnntt,  4  Taoni.  610,  619 ;  flee  also  which  ivas  a  policy  on  the  same  ahip 

Bncker  v,  Allnntt,  16  East,  278.  for  the  same  yoyago,  without  the 

>  Per  Lord  EUenborongh,  in  WU-  danse,  and  in  which  it  was  admitted 

liams  V,  Shee,  3  Camp.  469.  there  had  been  a  deviation. 

'  Williams  v.  Shee,  3  Camp.  469 ; 


Whitmore. 
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purpose  connected  with  the  voyage  insured,  but  in  order  to 
obtain  information  for  the  shipowner  whether  the  state  of  the 
market  in  those  islands  was  such  as  to  make  it  worth  his 
while  to  send  goods  out  there  in  another  vessel  of  his,  on  a 
separate  adventure  from  New  York.  The  Court  held  that, 
although  these  islands  were  undoubtedly  within  the  language 
of  the  policy,  yet  putting  into  them  for  a  purpose  wholly 
unconnected  with  the  voyage  insured,  and  which  had  refer- 
ence to  some  new  adventure  subsequently  to  be  undertaken 
in  another  vessel,  was  a  deviation.^ 
Solly  9,  A  ship  was  insured  on  an  outward  voyage  ^'  at  and  from 

Hull  to  her  port  or  ports  of  loading  in  the  Baltic  or  Grulf  of 
Finland,  with  liberty  in  the  said  voyage  to  touch  and  stay 
at  any  ports  or  places  whatever,  for  all  purposes,  particularly 
at  Elsinore,  without  being  deemed  a  deviation."  The  ship's 
intended  port  of  loading  was  Pillau ;  before  sailing,  however, 
she  had  taken  goods  on  board  for  Elsinore  and  Dantzic,  and 
on  her  voyage  she  stopped  at  both  these  places,  in  order  to 
deliver  those  goods,  and  was  afterwards  lost  before  reaching 
Pillau ;  the  Court  held,  under  this  policy,  that  the  stopping  to 
deliver  goods,  being  a  purpose  wholly  foreign  to  the  main 
object  of  the  voyage  insured,  was  a  deviation.^ 

A  ship  and  cargo  were  insured  **  at  and  from  Liverpool  to 
the  west  and  (or)  south-west  coast  of  Africa,  during  her  stay 
and  trade  therein,  and  back  to  a  port  of  call  or  (and)  dis- 
charge in  the  United  Kingdom."  The  vessel  stayed  a  month 
on  the  African  coast  for  the  purpose  of  earning  salvage ;  she 
was  damaged  while  in  that  employment,  and  was  afterwards, 
while  on  the  voyage  home,  driven  ashore  on  a  savage  part  of 
Africa,  and  totally  lost.  It  was  held  that  salvage,  in  the 
absence  of  usage,  could  not  be  construed  a  purpose  within  the 
licence  contained  in  the  policy,  and  consequently  that  the  risk 
had  been  substantially  varied  by  what  had  been  done.' 

1  Hammond  r.  Bdd,  4  B.  &  Aid.  v.  Brit.  &  For.  Har.  Ins.  Co.,  L.  B., 

72.  8  Exch.  154. 

'  SoUj  V.  Whitmoxe,  5  B.  &  Aid.  WheOMir  and  how  far  pnzpoaes  of 

46.  salyage  wiU  jnatify  deviation  is  oon- 

'  Company  of  African  Merchants  sidered  jtw«/. 
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The  same  prinoiples  apply  in  the  ease  of  intermediate  Intermediate 
voyages,  aooording  as  suoh  voyages  are  or  are  not  within  the  ^^**®"* 
licence  given  by  the  policy. 

Thus,  a  ship  was  insured  ^'  at  and  from  London  to  New  Bottomley  v. 
South  Wales,  and  at  and  from  thence  to  all  ports  or  places  ^^  ' 
in  the  East  Indies  and  South  America,"  with  liberty  "  to 
proceed  and  sail  to,  touch  and  stay  at,  any  ports  whatsoever, 
&c.,  for  all  purposes  whatsoever,  particularly  to  trade  and 
sail  backwards  and  forwards,  and  forwards  and  backwards." 
Under  this  policy  the  ship  sailed  from  London  with  convicts 
for  New  South  Wales,  and  soon  after  arriving  there  the 
captain  received  orders  from  his  employers  to  proceed  from 
New  South  Wales  to  the  East  Indies.  Before  this,  however, 
he  had  entered  into  engagements  for  a  voyage  to  New 
Zealand  and  back  again  to  New  South  Wales,  and  accord- 
ingly sailed  on  this  voyage,  intending  to  return  to  New 
South  Wales,  and  then  to  sail,  as  directed  by  his  employers, 
for  the  East  Indies.  On  his  way  back,  however,  from  New 
2jealand,  his  ship  was  lost,  and  the  underwriters  resisted 
paylnent,  on  one  ground,  amongst  others,  that  as  New 
Zealand  lay  entirely  out  of  the  course  of  the  voyage  from 
New  South  Wales  to  the  East  Indies,  the  sailing  thither 
was  a  deviation,  even  under  the  extensive  terms  of  this 
policy,  and  the  Court,  on  the  principle  already  stated,  held 
that  it  was  so.^ 

Upon  the  same  principle,  where  an  insurance  was  effected  Hamaton  p, 
on  goods  on  board  a  ship  which,  as  appeared  upon  the  face 
of  the  policy,  was  meant  to  act  as  a  tender  to  other  ships 
employed  in  the  palm  oil  trade  on  the  African  coast,  the 
Court  held  that  it  was  a  deviation  for  a  ship  so  insured 
to  sail  away  from  the  Benin  river  (where  she  had  been  for 
some  time  acting  as  a  tender)  to  Cameroons  with  the  cargo 
of  one  of  the  oil  ships  which  had  gone  ashore  at  the  bar  of 

1  Bottomley  9.  Boym,  6  B.  ft  Gr.  210. 
M.  II 
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the  Benin  river,  because  instead  of  her  subsidiary  duties 
she  had  assumed  the  responsibilities  of  a  principal  voyage, 
yet  the  policy  in  this  case  was  conceived  and  expressed  in 
terms  of  the  most  extensive  licence.^ 

Trading  no         We  come  now  to  the  consideration  of  those  cases  which 
withoat  establish  the  position,  that  if  the  ship,  under  the  terms  of 

delay.  ^j^^  policy,  was  justified  in  originally  visitiDg  the  port,  any 

trading  during  her  stay,  although  foreign  to  the  main  pur- 
poses of  the  adventure,  is  not  a  deviation,  unless  it  causes 
additional  delay,  or  otherwise  substantially  varies  the  risk. 
Formerly  this  was  otherwise.^ 
Baine  v.  BeU.  Ship  and  freight  were  insured  on  a  voyage  "  from  the 
ship's  loading  port  or  ports  on  the  coast  of  Spain  to  London, 
with  liberty  to  touch  and  stay  at  any  port  or  place  whatever, 
without  being  deemed  a  deviation."  The  ship  was  necessarily 
obliged  to  put  into  GKbraltar  for  a  supply  of  provisions,  and 
while  there  the  captain  also  took  on  board  some  chests  of 
dollars  on  freight.  The  putting  into  Gtibraltar  was  justifi- 
able, and  no  additional  delay  was  caused  by  taking  the 
dollars  on  board ;  the  Court,  therefore,  held  that  there  had 
been  no  deviation.' 

The  Court  held  in  the  same  case  that  there  had  been  no 
variation  of  the  risk  by  taking  treasure  on  board,  and  thereby 


1  Hamilton  9.  Shedden,  3 ])f .  &W. 
49. 

The  policy  was  * '  at  and  from  Liver- 
pool to  any  port  or  place  of  loading 
and  trade  on  the  African  coast  and 
islands,  daring  her  stay  and  trade 
there,  and  at  and  from  thence  to  her 
port  or  ports  of  discharge  in  the 
United  Kingdom,  with  leave  to  caU 
at  aU  ports  and  places,  backwards  and 
forwards,  and  forwards  and  back- 
wards, in  any  order,  for  any  pnrpose, 
without  being  deemed  a  deviation; 
and  with  liberty  also  for  the  said  ship 
in  the  said  voyage  to  proceed  and  sail 
to  and  touch  and  stay  at  any  ports  or 


places  whatsoever,  and  to  load,  un- 
load, reload,  sell,  barter,  andexchange 
goods,  and  property,  &c.,  particularly 
with  liberty  to  tranship,"  and  with 
a  memorandum  **  that  the  said  vessel 
might  be  employed  and  used  as  a 
tender  to  any  other  ship  or  vessel  in 
the  same  employ." 

»  Stitt  V.  Warden,  1  Esp.  610 ; 
Sheriff  f^.  Potts,  5  Esp.  95.  This  latter 
case  may  be  supposed  to  have  pro- 
ceeded partly  on  the  principle  that 
expressio  unius  est  exdusio  alterius ; 
but  even  then  it  is  overruled  by 
Laroche  r.  Oswin,  12  East,  131. 

3  Raine  v.  Bell,  9  East,  195. 
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inoreasiDg  the  temptation  to  attack  her,  it  being  then  a  time 
of  war.^ 

So,  where  a  ship  was  insured  "  from  Stookhohn  to  New  Connack  *. 
York,"  it  was  held  no  deviation  for  the  owner  of  live  stock 
on  board  to  take  in  provender  for  their  use  while  the  ship, 
as  was  then  customary  on  such  a  voyage,  was  waiting  at 
Elsinore  for  the  purpose  of  taking  convoy  and  paying 
Sound  dues;  the  whole  of  such  provender  having  been 
loaded  on  board  before  the  Sound  dues  could  be  paid,  so 
that  no  additional  delay  was  thereby  occasioned.^ 

In  the  case  of  Baine  v.  Bell,  where  the  policy  was  on  "WTietheron 
ship  and  freight,  Lord  Ellenborough  expressly  reserved  his  fre^ht,  or 
opinion  as  to  the  effect  of  a  change  in  the  state  of  the  cargo  °^  go*^* 
under  a  policy  **on  goods.**    The  following  case  dissipates 
the  doubt  thus  raised,  and  shows  that  it  makes  no  difference 
whether  the  policy  be  on  goods  or  any  other  subject  of 
insurance. 

Goods  were  insured  on  a  voyage  "  at  and  from  Gotten-  Laroohe  *. 
burg  to  a  port  or  ports  in  the  Baltic,  with  liberty,  in  case  of 
non-admittance,  to  unload  at  Caxlshamn."  After  the  ship 
had  sailed  from  Gottenburg  with  convoy,  and  while  she  was 
lying  in  Malmoe  roads  imder  orders  of  the  commodore,  a 
boat  came  alongside  with  some  boxes  of  indigo,  which 
formed  no  part  of  the  original  intended  cargo,  but  the 
whole  was  got  on  board  without  any  delay  to  the  ship ;  the 
Court  held  this  no  deviation,'  "for  the  risk  insured  was 
neither  enhanced  nor  varied;  but  something  was  done  in 
the  course  of  the  voyage  which  made  no  difference  in 
either,  and  therefore  was  no  discharge  of  the  underwriter's 
liabiHty."* 

The  principle  of  interpretation  thus  established  in  English  Ga«ee  in  the 
law  has  received  abundant  confirmation  in  the  jurisprudence  states. 
of  the  United  States.    Thus,  where  a  ship,  under  liberty  to 
touch  and  stay,  sold  part  of  her  cargo,  while  detained  in 

1  Ibid.  ^  Laroohe  f^.  Oswin,  12  East,  131. 

'  Coimack  v.  Gladstone,  11  East,  *  Per  Lord  Ellenborough,  12  East, 

347.  133. 
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port  by  an  embargo,^  or  while  waiting  for  necessary  repairs,^ 


or  for  fear  of  captare,'  such  trading  was  held  not  to  amount 
to  a  deviation,  because  proved  to  have  caused  no  delay  and 
no  variation  of  the  risk. 

It  is  other-  In  all  such  caseSy  however,  additional  delay,  if  caused  by 

cause  delaj.     the  trading,  will  amount  to  a  deviation. 

Any  act  of  trading  indeed,  not  contemplated  by  the 
parties  to  the  policy,  and  unconnected  with  the  main  object 
of  the  adventure,  is  justifiable  only  on  condition  that  it  be 
completed  during  the  period  of  the  ship's  lawful  stay,  at  an 
allowed  port,  for  a  justifiable  purpose.'^ 

Nay,  more,  though  the  delay  be  partly  for  a  purpose 
connected  with  the  main  objects  of  the  voyage  insured,  if  it 
be  partly  also  for  a  purpose  which  is  foreign,  it  will  be  held 
a  deviation. 

IngliB  V.  Thus,  where  a  ship  was  insured  on  a  West  Indian  voyage 

outwards  ^^  at  and  from  Liverpool  to  Martinique,  and  all  or 
any  of  the  Windward  and  Leeward  Islands,  with  liberty  to 
touch  at  any  ports  or  places  whatever,"  it  was  held  by  Lord 
Ellenborough,  that,  though  the  captain,  under  the  policy, 
was  quite  justified  in  putting  into  Antigua,  to  dispose  of  the 
residue  of  his  outward  cargo,  yet  he  had  no  right  to  stay 
there  longer  than  was  reasonable  for  that  single  purpose; 
but  he  delayed  partly  to  dispose  of  his  outward  and  partly  to 
procure  a  homeward  cargo,  and  such  delay  was  a  deviation 
imder  the  outward  policy.  "  When,"  said  his  Lordship,  "  the 
disposal  of  his  outward  cargo  ceased  to  be  the  sole  reason  of 
his  stay,  the  underwriters  on  this  policy  on  the  outward 
voyage  were  discharged."* 

Seeut  if  no  At  the  same  time  the  mere  fact  of  putting  into  a  port  with 

delaj. 

1  Kingston  r.  Girard,  4  Dall.  B.  999. 

274 ;  Condy's  Marshall,  189 ;  1  Phil-  «  Williams  t^.  Shee,  3  Camp.  469. 

lips,  no.  999.  See  Company  of  African  Merchts.  v. 

'  Kane  v.  Columbian  Ins.  Co.,  2  Brit.  &  For.  Mar.  Ins.  Co.,  L.  B.,  8 

Johns.  Hep.  264 ;  1  Phillips,  no.  999.  £xch.  154. 

>  Hughes  V.  Union  Ins.  Co.,  3  '  Inglis  i;.  Vaux,  3  Gamp.  437. 
Wheaton's  Bep.  159 ;  1  Phillips,  no. 
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a  twofold  purpose,  partly  conneoted  and  partly  unconnected 
with  the  adventure  contemplated  by  the  policy,  will  not 
amount  to  a  deviation,  if  there  be  no  additional  delay  or 
variation  of  the  risk  caused  by  the  unjustifiable  purpose. 

Thus,  where  a  vessel  sailing  outwards  from  London  to  Warrer. 
Grenada  was  insured  on  freight  homewards  "at  and  from 
Grenada' to  London,"  and  on  arriving  at  the  island,  where 
there  is  but  one  custom-house,  proceeded  to  deliver  her  out- 
ward cargo  in  different  bays  there,  and  was  lost  in  entering 
one  of  these  bays  for  the  two-fold  purpose  of  delivering  the 
remainder  of  her  outward,  and  taMng  in  a  homeward,  cargo, 
it  was  held  that  this  was  no  deviation,  and  the  underwriters 
were  liable  for  the  loss  of  the  homeward  freight.^ 

The  line  of  distinction  between  the  class  of  cases  of  which  DiBtmotion. 
Hammond  v.  Reid  is  the  leading  authority  and  those  which 
are  governed  by  Raine  v.  Bell,  though  not  at  first  sight 
obvious,  is,  nevertheless,  clear  and  intelligible. 

In  Hanmiond  r .  Eeid,  and  cases  of  that  class,  the  ship 
would  not  have  touched  at  the  port  at  all  except  for  some 
purpose  totally  unconnected  with  the  main  object  of  the 
voyage  insured;  and  the  execution  of  which  purpose  was 
itself  the  sole  cause  of  the  delay. 

In  Eaine  v.  Bell,  and  the  cases  decided  on  the  authority  of 
it,  the  ship  had  originally  put  in,  and  was  actually  staying  at, 
the  port  for  a  purpose  connected  with  the  voyage ;  and  during 
her  justifiable  and  necessary  stay  there,  an  act  was  done, 
which,  though  in  itself  unconnected  with  the  adventure,  and 
not  originally  contemplated  by  the  parties  to  the  policy,  was 
held  not  to  be  a  deviation,  because  there  was  no  material 
variation  of  the  risk,  and  no  additional  delay  in  consequence. 

In  Hammond  v.  Reid,  the  ship  would  never  have  touched 
at  St.  Bartholomew's  at  all,  except  for  the  purpose, — wholly 
alien  to  the  object  of  the  voyage  insured, — of  procuring 
information  for  the  guidance  of  another  adventure.      In 

1  Warre  v.  Miller,  4  B.  &  Gr.  538;  1  Car.  &  P.  237. 
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Raine  r.  Bell,  the  thip,  when  the  doUatB  were  pat  on  board, 
was  actuallj  staying  at  Gibraltar  for  provisions,  without 
which  the  voyage  insared  oould  not  have  been  pioseoated, 
and  no  extra  delay  or  risk  was  incurred  by  taking  the  dollars 
on  board. 

B«0oU.  The  principles  of  law,  therefore,  applicable  to  the  interpre- 

tation of  these  daoses,  appear  to  be, — 

1.  That  the  extent  of  the  powers  they  confer  on  the  ship 
is  to  be  judged  of,  not  so  much  by  verbal  criticism  of  their 
terms  ("  to  call,"  "  to  touch,"  or  "  to  touch  and  stay"),  as  by 
reference  to  the  true  scope  and  nature  of  the  adventore 
contemplated  in  the  policy. 

2.  That,  however  extensive  the  language  of  these  clauses 
may  be,  they  can  never  confer  a  power  of  visiting  ports  out 
of  what,  upon  a  fair  construction  of  the  whole  policy,  appears 
to  have  been  the  course  of  the  voyage  insured  as  contem- 
plated  by  the  parties;  nor  can  they  justify  the  ship  in 
visiting  any  port,  even  though  within  the  local  limits  of  the 
voyage  insured,  for  any  purpose  unconnected  with  the  main 
object  of  the  adventure. 

3.  If  the  ship  visits  an  allowed  port  for  an  allowed  purpose, 
trading,  breaking  bulk,  landing,  or  loading  cargo,  however 
alien  to  the  main  object  of  the  adventmre,  is  held  to  be  no 
deviation,  if  completed  during  the  period  of  the  ship's  justifi- 
able  stay  in  the  port,  without  additional  delay,  or  substantial 
variation  of  the  risk  in  consequence. 

4.  If,  however,  there  be  trading  such  as  gives  rise  to  delay 
that  would  not  otherwise  have  been  incurred,  it  will,  on  that 
ground,  amount  to  a  deviation. 


r^^not^^       '^  *^®  ^^®  ground  on  which  a  deviation  discharges  the 
..^21l____^  underwriter  is  that  it  varies  the  risk,  and  as  that  may  be 
brought  about  as  much  by  delay  in  commencing  or  prose- 
cuting the  voyage  as  by  local  divergence  from  its  prescribed 
course,  it  follows  that  every  such  delay,  if  unreasonable  or 
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unexoused,  will  discharge  the  underwriter.  In  the  words  of 
Tindal,  0.  J.,  "  The  vojage  in  the  oommenoement  or  prose- 
cution of  which  any  unreasonable  delay  takes  place,  becomes 
a  voyage  at  a  diflEerent  period  of  the  year,  at  a  more  advanced 
age  of  the  ship,  and,  in  short,  a  different  voyage  than  if  it 
had  been  prosecuted  with  reasonable  and  ordinary  diligence ; 
the  risk  is  altered  from  that  which  was  intended  by  all  parties 
when  the  policy  was  effected."^ 

To  begin  with  the  commencement  of  the  voyage, — any  un«  Delay  in 
reasonable  delay  under  an  insurance  " at  and  from,"  between  Shevo^^5 
the  time  when  the  policy  attaches  "at"  the  port,  and  the 
time  when  the  ship  sails  on  her  voyage,  will  discharge  the 
underwriter.* 

As  long,  indeed,  as  she  is  bond  fide  preparing  for  her 
voyage,  by  repairs,  or  the  like,  the  delay  will  be  excusable 
and  the  underwriter  liable ;  but  if  all  thoughts  of  the  voyage 
be  laid  aside,  and  the  ship  still  detained  in  port,  the  under- 
writer is  discharged.^ 

So,  although  the  voyage  be  not  abandoned,  yet  any  waste 
of  time,  or  unnecessary  delay  in  port,  not  excused  by  justify- 
ing cause,  nor  in  any  degree  connected  with  the  purposes  of 
the  voyage  insured,  is  held  to  vary  the  risk;  as  where  a 
yacht  lying  in  Bristol  harbour  was  insured  on  a  voyage  "  at 
and  from  Bristol  to  London,"  and  did  not  sail  for  five  months 
after  the  policy  was  effected.* 

That  an  unreasonable  delay  in  performing  the  voyage 
insured  is  equivalent  to  a  deviation,  was  expressly  ruled 
by  Lord  Mansfield,  in  the  case  of  Hartley  r.  Buggin,  in 
which,  the  ground  of  defence  being  the'  detention  of  the 
ship  as  a  floating  slave  d^pot  on  the  African  coast,  his  Lord- 
ship said,  "  The  single  point  before  the  Court  is,  whether  there 

^  Per  Tindal,  G.  J.,  in  Mount  r.  '  Per  Lord  Hardwidke  in  Motteox 

Larkins,  8  Bing.  lOS,  122.  v.  London  Asa.  Ck>.,  1  Atkyns,  545  ; 

*  Delay,  whenit  prevents  the  policy  Chitty  v,  Selwyn,  2  Atkyns,  369. 

attaching,  properly  belongs  to  the  *  Palmer  r.  Marshall,  8  Bing.  70, 

sabject  of  the  preceding  chapter,  and  317. 
is  considered  there. 
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has  not  been  wliat  is  equivalent  to  a  deviation — whether  tlie 
rifik  has  not  been  varied,  no  matter  whether  the  risk  has  or 
has  not  been  thereby  increased."^ 

Where  a  ship  insured  '^at  and  from  Sierra  Leone  to 
London  "  was  delayed  in  the  Thames,  off  Deptford  Dockyard, 
from  the  18th  to  the  27th  of  February,  before  she  was  ad- 
mitted into  the  dock  to  xmload  her  cargo,  it  was  not  disputed 
that  this  delay,  if  unexoused  or  unnecessaiy,  would  amount 
to  a  deviation  at  that,  as  at  any  other,  stage  of  the  voyage.^ 

On  the  same  ground,  where  a  vessel  engaged  in  the 
African  palm  oil  trade,  with  liberty  to  act  as  a  tender  to 
other  ships  in  the  same  employ,  was  kept  thirteen  months 
in  the  Benin  river,  this  was  found  by  the  juiy  to  be  an 
unreasonable  delay,  and  the  Court  refused  to  disturb  their 
verdict.* 

In  short,  whenever  the  delay  exceeds  a  reasonable  time, 
though  for  a  justifiable  purpose,  or  is  incurred  for  purposes 
unconnected  with  the  true  object  of  the  voyage  insured,  it 
will  amount  to  a  deviation. 


Deviatioiiof 
neoeflsity. 


This  rule  is  so  strictly  observed,  that,  even  where  the  ship 
quits  from  necessity  the  course  prescribed  by  the  policy,  she 
must  compass  this  inevitable  detour  by  the  most  direct 
course,  and  in  the  shortest  time,  otherwise  it  will  amount  to 
a  deviation.^ 

The  CarnatiCy  a  French  East  Indiaman,  was  insured  "  at 
and  from  Port  L'Orient  to  Pondicherry,  Madras,  and  China, 


'  Hartley  r.  Buggin,  2  Park,  Ins. 
652 .  See  the  case  of  a  fire  policy  dis- 
tingiUBhed  on  this  particular  from  a 
Yojage  policy,  in  Pearson  v.  The 
Commercial  Union  Ass.  Co.,  15  C.  B., 
N.  S.  304 ;  33  L.  J.  (C.  P.)  86  ;  on 
appeal,  L.  R.,  8  C.  P.  548 ;  and  in 
the  Lords,  1  App.  C.  498 :  per  Eelly, 
C.  B.,  *' This  is  not  the  case  of  an 
insurance  on  a  voyage,  hut  an  insur- 
ance against  fire  for  a  certain  period 
of  time  in  certain  specified  places." 
Therefore  a  loss  by  fire  during  a 


delay  justified  by  usage  in  a  place 
which  might  fairly  seem  to  fall  within 
the  description  in  the  policy,  had  it 
been  a  voyage  policy,  was  held  not 
to  be  coyered,  as  it  was  a  Bie  policy, 
and  as  the  loss  had  occurred  beyond 
the  limits  of  place,  probably  of  time, 
expressly  specified. 

'  Samuel  v.  Royal  Exch.  Ass.  Co., 
8  B.  &  Cr.  119. 

3  Hamilton  v.  Shedden,  3  M.  &  W. 
49. 

*  3  Kent,  Com.  315. 
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and  at  and  froni  thenoa  baok  to  the  ship's  port  or  ports  of 
discharge  in  France."  On  her  arrival  at  Pondicherry  she 
was  found  to  be  so  much  damaged  that  it  became  necessary 
for  her  to  go  to  Bengal  for  repairs,  that  being  the  only  place 
where  the  repairs  could  be  properly  done.  The  usual  time 
in  which  tho  direct  voyage  from  Pondicherry  to  Bengal  is 
performed  is  about  six  or  seven  days ;  but  The  CamatiCj  by 
touching  and  trading  at  different  intermediate  ports,  con- 
sumed six  weeks  in  going  to  Bengal,  and  about  two  months 
in  returning  thence  to  Pondicherry.  Lord  Mansfield  said, 
that  even  if  necessity  were  admitted  to  have  been  the  sole 
motive  for  substituting  the  voyage  to  Bengal  in  the  place  of 
that  to  China,  still  it  was  incumbent  on  the  assured  to  have 
pursued  that  voyage  of  necessity  directly,  in  the  shortest  and 
most  expeditious  manner,  and  that  the  delay  in  going  from 
Pondicherry  to  Bengal,  and  the  repeated  stoppages  by  touch- 
ing at  different  places  and  trading  there,  were  deviations 
which  discharged  the  underwriter.^ . 

If  a  vessel  is  driven  out  of  her  course,  it  is  not  necessary 
that  she  should  retrace  her  route  to  the  point  of  divergence ; 
but  she  must  prosecute  her  voyage  by  the  safest  and  most 
direct  course  from  the  point  to  which  she  may  have  been  so 
driven.* 

As  every  special  clause  contained  in  the  policy  must  be  Lunitof  ez- 
strictly  construed,  it  follows  that,  if  express  permission  be  ^'^^  ^^ 
given  in  the  policy  to  delay  for  a  given  time  specified  in  the 
policy,  that  delay  cannot  lawfully  be  prolonged.  Thus, 
where  liberty  was  given  in  the  policy  "  to  wait  two  months 
at  Monte  Yideo  if  needful,"  a  longer  delay  than  two  months 
was  held  to  discharge  the  underwriters.^ 

It  is  only,  however,  an  unreasonable  or  inexcusable  delay.  Justifiable 
I.  e,j  a  wilful  and  unnecessary  waste  of  time,  that  will  amount  deviatiwi. 

1  Lavabre  p.  Wilson,  1  Dougl.  284.      T.  R.  22. 

'  Harrington  v.  Halkeld,  2  Park,  '  Dojlo  v.  Powell,  4  B.  &  Ad.  267. 

Ins.   639;  Delaney  v.  Stoddart,    1 
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King. 


to  a  demiian.  If  jastified  hy  neoefisiiyy  or  inoiirred  bond 
fide  with  a  view  to  the  pnipoees  of  the  voyage  iuBured,  the 
underwriter  will  not  be  dischaiged  b j  the  delay,  although  its 
abflolnte  dmation  may  be  veiy  considerable. 

^'  To  diflcharge  the  policy/'  says  Lord  Ellenbdroagh,  '^  there 
most  be  a  dear  imputation  of  waste  of  time ;  mere  length 
of  time  elapsing  between  the  sailing  of  the  yessel  and  the 
underwriting  of  the  policy,  is  not  of  itself  sufficient,  if  it  is 
capable  of  explanation."^  *'What  delay  will  constitute  a 
deviation/'  says  Stoiy,  J.,  *^  depends  on  the  nature  of  the 
Toyage  and  the  usage  of  trade.  That  delay  which  is  neces- 
sary to  accomphsh  the  object  of  the  voyage,  according  to 
the  course  of  the  trade,  if  incurred  hond,  fide^  cannot  be 
admitted  to  avoid  the  insurance."^  So  Tindal,  G.  J.,  lays  it 
down,  that  the  "  detention  for  a  reasonable  time,  for  the  pur- 
poses of  the  adventure,  must  be  allowed ;  and,  whether  the 
delay  be  reasonable  or  not,  must  be  determined  not  by 
any  positive  or  arbitrary  role,  but  by  the  state  of  things 
existing  at  the  time  at  the  port  where  the  ship  happens 
to  be."» 

A  ship  insured  the  15th  of  May,  '^  at  and  from  Pillau  to 
London,"  and  at  that  time  lying  at  Pillau,  was  obliged  to 
undergo  thorough  repairs  there  before  she  could  sail  on  the 
voyage  insured.  These  repairs  were  not  completed  till  the 
end  of  June,  when  the  water  in  the  harbour  had  become  so 
low  that  she  could  not  get  over  the  bar,  and  for  the  same 
reason  did  not  actually  sail  till  November.  Lord  Kenyon 
held  that  this  was  not  such  a  delay  as  to  discharge  the 
underwriter.* 

A  policy  was  effected  in  August,  1789,  on  an  American 
ship  ^*  at  and  from  Brest  to  London,"  against  British  capture, 
while  she  was  lying  in  Brest  harbour,  and  while  that  port 
was  under  blockade  by  the  British.    As  the  ship  did  not  sail 


I  Grant  v.  King,  4  Esp.  176. 

'  In  Ck>lambian  Ins.  Co.  v.  Catlott, 
12  Wbeaton'B  B.  283 ;  1  PhilHps, 
Ins.  no.  1002. 


>  In  FhillipBV.  Irving,  7  M.  &  6r. 
328. 
*  Smith  V,  Snrridge,  4  Esp.  25. 
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till  Marohy  1790,  it  was  oontended  that  this  delay  of  nearly 
seven  months  discharged  the  underwriter ;  but  proof  having 
been  given  that  the  voyage  had  never  been  abandoned,  and 
that  the  time  had  been  consumed  in  bond  fide  attempting  to 
procure  an  American  crew  from  England  (there  being  no 
possibility  of  doing  so  in  France),  a  special  jury,  under  the 
direction  of  Lord  EUenborough,  found  for  the  plaintiff. 

Lord  EUenborough  told  the  jury,  that  while  the  vessel  was 
in  a  fair  state  of  preparation  for  the  voyage,  it  was  covered 
by  the  policy ;  but  if  the  voyage  was  abandoned  for  a  length 
of  time,  the  underwriters  would  be  discharged.  "  The  ques- 
tion whether  there  was  an  abandonment  of  the  original 
adventure  is  to  be  decided,"  said  his  Lordship,  '^  from  a  fair 
review  of  all  existing  circumstances  at  the  time  when  the 
voyage  might  reasonably  be  presumed  to  commence.  Here 
the  extreme  difficulty  of  obtaining  men  is  to  be  taken  into 
consideration."  ^ 

The  main  point  in  all  these  cases  is,  whether  the  delay  When  is  delay 
were  bond  fide  incurred  with  a  view  to  promote  and  carry  out  ^ 
the  main  objects  of  the  voyage  insured. 

Thus,  where  a  vessel,  chartered  for  the  timber  trade  Schroder  9. 
between  this  country  and  the  United  States,  was  insured  on  <>'^P*on. 
a  voyage  "  from  London  to  her  loading  port  in  Virginia  and 
back  to  London,"  it  was  held  that  waiting  fifteen  months  at 
Norfolk,  her  loading  port,  until  an  embargo  was  taken  off, 
and  long  enough  afterwards  to  take  on  board  a  cargo  of 
lumber  there,  was  not  a  deviation,  although  the  ship  might 
have  sailed  home  in  ballast  immediately  the  embargo  was 
laid  on.^ 

So,  where  the  captain  of  a  ship,  insured  on  a  trading  Bain  v.  Case, 
voyage  to  all  or  any  ports  in  the  North  or  South  Pacific 
Ocean,  delayed  one  hundred  and  nine  days  at  one  of  the 
ports  in  those  seas,  in  the  hope  of  getting  permission  to  land 
her  outward  cargo,  for  which  purpose  he  was,  during  that 

1  Grant  v,  King,  4  Esp.  174. 

^  Schroder  v,  Thompson,  7  Tannt.  463. 
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time,  negotiatiiig  with  the  govemment ;  a  special  juiy,  under 
the  direction  of  Lord  Tenterden,  found  that  the  delay,  under 
the  ciromnstanoeSy  was  not  unreasonable.^ 

Likewifle,  where  a  seeking  ship  insured  on  a  trading  Toyage 
"  at  and  from  London  to  Bombay,  and  thence  to  China  and 
back  to  the  United  Kingdom/'  stayed  at  Bombay  for  more 
than  six  months  after  she  was  ready  to  take  in  cargo  there, 
for  the  purpose  of  procuring  a  remunerative  freight,  such 
delay  was  held  to  be  no  deviation,  since  it  was  justified  by  a 
purpose  strictly  connected  with  the  main  object  of  the 
adventure.^ 


The  law  ia  In  the  jurisprudence  of  the  United  States  the  same  prin- 

the  United      ciple  has  been  illustrated  by  several  decisions,  which  appear 
8*^-  to  hare  proceeded  on  a  very  sound  appUcatxon  of  general 

rules.'  Thus,  if  a  vessel  enters  a  port  to  dispose  of  her  cargo, 
it  has  been  decided  by  Story,  J.,  that  the  master  may  stay 
there  a  reasonable  time  for  that  purpose,  though  he  meets 
with  no  success.  In  the  case  alluded  to,  insurance  was  made 
on  a  cargo  of  flour  ^'  from  Alexandria  to  St.  Thomas,  and 
two  other  "West  Indian  ports,  and  back  to  the  United 
States ; "  and  the  ship  on  arriving  at  St.  Thomas  remained 
there  seventy-two  days,  during  which  time  the  master  en- 
deavoured, but  with  only  partial  success,  to  dispose  of  his 
outward  cargo  at  the  price  limited  by  his  instructions :  the 
Court  held  this  delay  no  deviation,  although  it  was  proved 
that  the  captain  might  at  once  have  sold  his  flour  at  half  a 
dollar  per  barrel  less  than  the  limited  price.* 
Per  Story,  J.  In  answer  to  the  argument  that  the  delay  to  procure  the 
limited  price  was  unreasonable,  Story,  J.,  in  delivering  the 
judgment  of  the  Court,  says,  "In  almost  every  voyage  of 
this  nature,  where  different  ports  are  to  be  visited  for  the 


'-  Bain  17.  Case,  3  G.  &P.  496.  ^See 
also  Snydam  v.  Marine  Ins.  Co.,  2 
Johnson's  B.  143 ;  1  Phillips,  Ins. 
no.  1002. 

2  Phillips  r.  Irving,  7  M.  &  Gr. 
325. 


'  See  1  Phillips  on  Ins.  no.  1002  ; 
and  ospeciallj  Snydam  r.  Marine  In& 
Co.,  2  Johnson's  B.  143  ;  Lapham  «. 
Atlas  Ins.  Co.,  24  Pickering,  B.  1. 

^  Colombian  Ins.  Co.  v.  Catlett,  12 
Whcaton,  283 ;  1  Phillips,  no.  1002. 
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purposes  of  trade,  and  to  seek  markets,  it  is  almost  universal 
to  prescribe  limits  to  the  prioe  of  sales.  It  cannot  be  that 
the  master,  if  entitled  to  go  to  a  single  port  only,  is  bound  to 
sell,  at  whatever  sacrifice,  as  soon  as  he  arrives  at  that  port, 
and  within  that  period  within  which  he  might  unload  and 
reload  a  return  cargo.  He  must,  from  the  very  nature  of  the 
case,  have  a  discretion  on  the  subject.  He  is  not  bound  to 
sell  the  whole  cargo  at  once,  whatever  may  be  the  sacrifice, 
and  thus  frastrate  the  projected  adventure.  He  must  exer- 
cise in  this,  as  in  all  other  cases,  a  sound  discretion 
for  the  interests  of  all  concerned.  To  be  sure,  if  the  owner 
should  limit  the  price  to  an  extravagant  sum,  or  the  master 
should  delay,  after  all  reasonable  expectations  of  a  change 
of  market  were  extinguished,  such  circumstances  might 
probably  be  left  to  a  jury  to  infer  a  delay  amounting  to  a 
deviation."  * 


Lord  Kenyon  once  held  that  the  mere  fact  of  carrying  Deviation  by 

letters  of  marque,  without  the  consent  of  the  underwriters,  *"^^"°^' 

was  a  fatal  deviation,  for,  although  she  had  made  no  use  of 
them,  nor  had  deviated,  such  letters  were  a  temptation  to  . 
deviate.^    This  law,  however,  must  now  be  considered  as 
overruled. 

The  same  learned  Judge,  on  a  subsequent  occasion,  ad-  Letters  of 
mitted  that  the  case  was  decided  on  principles .  which  were  h^M. 
new,  and  which  went  to  the  very  verge  of  the  law  ;*  and  he 
refused  to  extend  them  to  a  case  where  it  clearly  appeared 
that  the  letters  of  marque  were  taken  on  board  without  any 


lue  on 


^  See  alao  EUery  v.  New  England 
Ins.  Co.,  8  Pickering,  R.  14. 

'  It  might  have  been  hoped,  aince 
the  Dedaration  of  Parin,  1866,  abo- 
lishing privateering,  that  the  prac- 
tical value  of  the  deciBiona  here 
coUeoted  would  be  reduced  to  a  mere 
illustration  of  general  prindplee. 
Until,  however,  the  United  States 


have  acceded  to  the  views  of  the 
Allied  Powers,  it  is  impossible  to  say 
that  in  these  decisions  are  not  to  be 
found  those  practical  rules  which  the 
course  of  events  may  hereafter  bring 
into  actual  use. 

'  Dennison  v.  Modigliani,  6  T.  B. 
680. 

*  See  6  T.  Rep.  382. 
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intention  of  ominngy  bat  solely  for  the  pnTpose  of  more 
easily  prooming  a  crew.^ 

Later  Judges  have  demnired  entiielyy  not  only  to  the  law 
thus  laid  down,  but  to  the  principles  on  which  it  was  put. 
Lawienoe,  J.,  says :  *'  If  an  intention  to  deviate  not  carried 
into  effect  will  not  avoid  a  policy,  still  less  can  a  temptation 
to  deviate."'  And  Lord  Ellenborongh  declares,  that,  al- 
though it  was  formerly  considered  that  the  mere  taking 
letters  of  marque  aboard,  without  the  consent  of  the  under- 
writer, vitiated  the  policy,  from  the  temptation  it  held  out 
to  privateering,  yet  that  the  more  general  opinion  now  is, 
that  a  '^mere  irritation  of  this  sort  shall  not  operate  as  a 
deviation/'* 

How  far  a  ship,  on  a  mere  mercantile  -adventure,  carrying 

letters  of  marque,  with  the  consent  of  the  underwriters,  but 

without  express  liberty  in  the  policy  so  to  do,  would  be 

justified  in  departing  from  the  direct  course  of  the  voyage 

insured,  seems  to  have  been  subject  for  doubt. 

Bole.  The  true  principle  appears  to  be,  that  no  departure  from 

the  usual  course  of  the  voyage,   occasioned  by  repelling 

hostile  force,  or  even  attacking  an  enemy's  ship,  will  be 

.  held  to  be  a  deviation,  provided  it  be  fairly  attributable  to 

CraiBiiigisa    motives  of  self-defcnce ;   if,  however,  such  a  vessel  cruises 

a  trading        from  a  desire  of  profit,  t.  e.,  lies  by,  or  departs  from  the 

■*"P-  direct  course  of  the  voyage,  in  hope  of  meeting  with  prizes, 

that  is  a  deviation.^ 
Jnstiftable  It  is  at  the  same  time  admitted,  that  if  an  enemy  comes 

exceptions.  ^  ^j^^  YfBj,  she  may  engage  in  her  own  defence,  and  prose- 
cute the  engagement  to  capture,  even  though  in  so  doing 
she  may  be  obliged  to  depart  from  the  direct  course  of  the 
voyage.^  It  appears  equally  clear,  that  if  an  enemy  comes 
across  her  course,  she  may  attack  and  take  him  from  other 

»  Hobs  v.  Byrom,  6  T.  Bep.  379.  *  Cock  v,  Townson,  2  Park,  Ins. 

2  In  Baino  v.  BeU,  9  East,  195,  630.   Astowhatoonstitatescraism^, 

201.  Bee  Syers  v.  Bridge,  2  Dongl.  527. 

•  Jarratt  v.  "Walker,  1  Camp.  263,  *  Jolly  v.  Walker,   2  Park,  Ina. 

266.  ^3^ '  ^^^  ^*  Anderson,  6  East,  202. 
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motives  than  those  of  self-defence,  if  the  so  doing  does 
not  involve  any  departure  from  the  direct  course  of  the 
voyage.^ 

The  really  doubtful  point  is,  whether  a  ship  so  ciroum-  What  is  nn- 
stanoed  has  a  right  to  alter  her  course  for  the  purpose  of 
chasing  a  strange  sail. 

In  one  case  that  came  before  Lord  Mansfield,  a  special  Jolly  v. 

.         "Walter 

jury  returned  their  verdict,  under  his  Lordship's  direction, 
that  an  armed  merchant  vessel,  insured  on  a  trading  voyage 
from  London  to  the  West  Indies,  and  having  letters  of 
marque  on  board,  but  no  express  liberty  to  carry  them, 
might,  on  discovering  a  strange  sail  in  her  course,  give 
chase,  and  continue  such  chase  till  she  came  up  with  her, 
though  in  the  pursuit  she  was  obliged  to  depart  from  the 
direct  course  of  the  voyage,  and  had  once  lost  sight  of  the 
sail  she  was  chasing.^ 

In  a  subsequent  case  that  came  before  Lord  EUenborough,  Pair  v, 
where  a  merchant  ship,  insured  on  a  trading  adventure,  but 
carrying  letters  of  marque  under  an  express  licence,  on  seeing 
a  strange  sail  a  quarter  of  a  point  on  her  lee  bow,  altered  her 
course  to  that  extent,  and  gave  chase;  his  Lordship  was 
strongly  inclined  to  think  that,  if  this  departure  from  the 
course  was  for  the  purpose  of  hostile  capture,  it  was  a  devia- 
tion ;  but  if  it  were  bond  fide  for  the  purpose  of  defence,  as, 
by  making  a  show  of  confidence  to  deter  the  enemy  from 
attack,  or  with  a  view  to  obtain  some  advantage  in  the  con- 
flict, or  the  like ;  in  that  case  it  was  no  deviation.^ 

The  subject  has  occupied  the  attention  of  the  Courts  of  In  the  United 

States 

the  United  States,*  and  the  law  has  been  laid  down  by 
Story,  J.,  in  the  following  terms: — "Whether  a  vessel  be 
commissioned  or  not,  she  has  a  right  to  repel  any  attempt 
of  an  enemy,  and  to  protect  and  defend  herself  by  all 


1  JoUy  9.  Walker,  2  Park,  Ins.  ISMassachnBettsR.  127;  Wigginv. 

630.  Boardman,  14  Mass.  R.  12 ;  Haveii 

>  Ibid.  «.  Holland,  2  Mason's  B.   230 ;  1 

>  Parr  r.  Anderson,  6  East,  202.  Phillips,  Ins.  nos.  1029,  1030. 
*  See  the  case  of  Wiggin  r.  Amory, 
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reasonable  precautioiiSy  agaiiiBt  a  meditated  hostfle  attai^. 
If  a  Teasel,  sapposed  to  be  an  enemy  eroiser,  be  in  eight, 
and  apparently  intend  to  attack  a  merchant  vessel,  the  master 
of  the  latter  is  bonnd  to  exert  his  best  skill  and  jndgmsit 
as  to  the  time  and  mode  of  his  defence;  and  if  he  act 
honestly  and  fairly,  he  will  be  justified,  whatever  may  be  the 
event.  He  is  not  bound  to  endeavour  to  make  hia  escape  in 
the  first  instance ;  and  on  failure  of  this,  to  meet  the  enemy. 
He  may  lie  to,  or  chase  the  enemy,  if  he  deem  that  the  most 
effectual  way  to  secure  his  object.  The  only  question  in 
cases  of  this  nature  is,  whether  what  is  done  be  fairly 
attributable  to  motives  of  self-defence,  or  to  motives  of 
another  nature — such  as  a  desire  to  profit ;  if  the  latter,  then 
To  man  m  it  is  a  deviation."  The  learned  Judge  accordingly  held  that 
delay  for  the  purpose  of  manning  a  prize  justifiably  captured 
by  a  merchant  ship  carrying  letters  of  marque,  but  without 
express  liberty  so  to  do,  was  no  deviation.  The  right  to 
make  the  capture  at  aU  drew  after  it  the  right  to  make  the 
capture  effectual ;  and  it  would  be  most  mischievous  to  the 
interests  of  trade  to  discourage  men  from  making  a  gallant 
defence,  by  the  knowledge  that  in  no  event  could  they  reap 
the  reward  of  their  victory.* 

Chancellor  £ent,  in  his  Commentaries,  speaks  of  this  case 
as  having  confided  to  the  captain  a  pretty  enlarged  discretion 
as  to  the  best  mode  of  defence,  and  one  carried  to  the  very 
verge  of  the  law ;'  but  the  decision  seems  conformable  to  the 
spirit  of  the  maritime  law,  if  not  to  the  very  letter  of  the 
earlier  authorities. 


pnxe. 


"tooarrv 
letters  of 
maique,"  &o. 


Under  leave  The  cases  hitherto  considered  have  been  principally  those 
**^^m^  ^  which  the  policy  has  contained  no  clauses  empowering  the 
ship  "to  crmse,"  "to  carry  letters  of  maxque,"  &o.  The 
general  rule  with  regard  to  all  such  permissions,  is  that  they 
should  be  construed  strictly,  so  as  not  to  extend  their  force 
beyond  the  plain  meaning  of  the  words  in  relation  to  the 

1  Hayen  v.  Holland,  2  Ifason'a         *  8  Kent,  Oom.  816. 
Bep.  230. 
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subject  matter  and  the  intention  of  the  parties  as  ooUeoted 
from  the  whole  of  the  document.^ 

Thus,  where  a  ship  was  insured,  "  with  liberty  to  cruise  six  Syers  v. 
weeks,"  this  was  held  to  mean  six  weeks  successively  from 
the  oommenoement  of  the  cruise.     ^'The  meaning  of  the 
clause,"  said  Lord  Mansfield,  ^*  is,  I  will  excuse  a  deviation 
for  six  weeks."  ^ 

A  ship,  insured  on  a  slaving  voyage,  "  with  or  without  Parr  v. 
letters  of  marque,"  saw  a  sail  which  afterwards  proved  to 
be  an  enemy,  about  a  quarter  of  a  point  on  her  lee  bow; 
she  altered  her  course  accordingly,  and  gave  chase,  but  after 
about  a  quarter  of  an  hour  abandoned  it,  and  returned  into 
the  direct  course  of  the  voyage  insured.  Lord  Ellenborough, 
at  the  trial,  and  afterwards  in  banc,  strongly  inclining  to 
think  this  a  deviation,  said,  *^  That  under  such  a  liberty  of 
carrying  a  letter  of  marque,  no  deviation  from  what  would 
otherwise  be  the  natural  and  ordinary  course  of  the  voyage, 
for  the  purpose  of  pursuing  (in  quest  and  for  the  chance  of 
a  prize)  vessels  which,  at  the  time  of  instituting  such 
pursuit,  were  not  even  known  to  belong  to  the  enemy,  was 
warranted."^  On  a  new  trial,  it  appeared  that  the  ship  had 
clearly  been  engaged  in  cruising,  which  discharged  the 
underwriter,  and  put  an  end  to  all  questions  as  to  the  con- 
struction of  the  clause.^ 

When  such  clauses  contain  an  express  permission  to  do  Exoluaiye 
certain   specified   things,  they  come    under   the    principle  po^^^. 
expremo    unius    eat    exclusio    alteriuSy    and    the    permission  ™^"^o^ 
cannot  be  extended  to  objects  not  mentioned. 

Thus,  where  a  ship  was  insured  on  a  slaving  and  trading  To  man,  not 
adventure,  "with  or  without  letters  of  marque,  with  leave  t  ^^^®^' 

'  *     '  Lawrence  v. 

to  chase,  capture,  and  man  prizes,"  Lord  Ellenborough  held,  Sjdebotham. 
that  this  permission  did  not  authorize  the  captain,  after 

^  Per  Lord  EUenborongh,  in  Law-  205. 

rence  v.  Sydebotliam,  6  East,  45,  61.  ^2  Park,    Lis.  632;  and  see,  as 

^  Syers  v.  Bridge,  Dongl.  527.  above,  1   Phillips,   Lis.  nos.   1029, 

3  Parr  r.  Anderson,  6  East,  202,  1030 ;  3  Kent,  Com.  316. 
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To  "capture, 
man,  and  see 
into  port**  is 
not  to  delay 
in  port. 

Jairatt  r. 
Ward. 


Bcstrictcd  in 
locality. 


Hibbert  r. 
Halliday. 


taking  a  prize,  to  ehorten  sail  and  lie  to,  in  order  to  conToy 
it  to  port,  although  that  port  was  within  the  limits  of  the 
voyage  insured.  '*0n  the  short  point  of  the  case,"  says 
Lord  EUenborongh,  **  my  opinion  is,  that  a  liberty  to  chase, 
capture,  and  man,  cannot  be  extended  beyond  what  is 
necessary  for  the  performance  of  those  acts,  and  that  the 
convoying  the  prize  afterwards  does  not  necessarily  arise 
out  of  such  liberty."  ^  Yet  it  is  to  be  assumed  in  such  a  case 
that  the  mere  act  of  convoying  a  prize  to  port  under  such 
liberty,  is  not  j9^/*  se  a  deviation,  unless  it  involves  delay,  or 
departure  from  the  direct  course  of  the  voyage,  and  it  has 
been  so  held  in  the  United  States.^ 

Where  a  ship  was  insured  for  the  Southern  whale  fishery, 
with  leave  to  carry  letters  of  marque,  and  '^to  oruise  for, 
chase,  capture,  man,  and  see  into  port  any  enemy's  ships," 
this  was  held  not  to  authorize  the  assured  to  remain  in  port 
while  the  prize  was  receiving  necessary  repairs  there,  but,  at 
most,  to  see  the  prize  moored  safely,  and  give  the  necessary 
orders  for  its  final  destination.' 

So,  where  a  ship,  also  insured  for  the  Southern  whale 
fishery,  with  liberty  ^*  to  chase,  capture,  and  man  prizes,  &c., 
and  also  to  cruise  thirty-one  days,  either  together  or  separate, 
anywhere  and  in  any  latitude  on  the  outward-bound  passage, 
on  this  side  of  Cape  Horn,"  lay  to  for  nine  days,  for  the 
purpose  of  capturing  a  prize,  oflE  a  port  within  the  limits  of 
her  fishing  ground,  but  on  the  other  side  of  Cape  Horn,  the 
Court  held:  1st.  That  such  lying  to  was  not  within  the 
liberty  to  chase,  capture,  or  man,  but  was  a  cruising ;  2nd. 
That,  as  such,  it  came  within  the  clause  giving  liberty  to 
cruise  for  thirty-one  days  on  this  side  Cape  Horn,  and, 
therefore,  that  having  taken  place  on  the  other  side  of  Cape 
Horn,  it  was  a  deviation.* 

From  the  above  cases  it  sufficiently  appears  that  the  real 


^  Lawrence  r.Sydebothani)  6  East, 
46,  62. 

a  Ward  «.  Wood,  13  Mass.  B.  639 ; 
1  Phillips,  Ins.  no.  1030. 


s  Janatt  v.  Waid,  1  Gamp.  264. 
«  Hibbert  v.  Hallidaj,  2  l^ani 

428. 
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ground  of  the  underwriter's  disoharge  is  substantial  variation  Whateyer 
of  the  risk.     Suoh  a  ohange  of  risk,  although  not  arising  from  riak. 
any  of  the  causes  hitherto  considered,  is  a  good  defence  to 
the  action,  if  the  underwriter  can  show  it  to  have  arisen  from 
culpable  intention  or  gross  negligence,  but  not  otherwise. 

Thus,  where  it  appeared  that  three  Spanish  prisoners  of  Toulminr. 
war,  who  had  been  taken  on  board  on  parole,  without  the  '    . 

knowledge  of  the  underwriter,  had,  together  with  the  crew, 
mutinously  run  the  ship  ashore,  and  the  assured  on  goods 
brought  an  action  on  the  policy  as  for  a  loss  by  barratry, 
Lord  Ellenborough  held,  that,  though  the  taking  these  men 
on  board  might  slightly  have  increased  the  risk,  yet,  as  there 
was  no  culpable  intention  in  taking  them  on  board,  in  the 
first  instance,  nor  any  gross  negligence  in  watching  them 
afterwards,  the  underwriter  could  not  defend  the  action  on 
the  ground  that  the  risk  had  been  thereby  varied.^ 


We  come  now  to  consider  what  causes  and  circumstances  Causes  that 
justify  or  excuse  deviation.    We  have  seen,  by  the  definition,  tion.  ^  ^^^ 
that  only  a  voluntary  and  inexcusable  departure  from  the 
course  of  the  voyage  will  amount  to  a  deviation,  so  as  to 
discharge  the  underwriter  from  subsequent  loss. 

If  produced  by  ignorance  of  the  captaiu,  it  will  not  be 
the  less  considered  a  voluntary  act  on  the  part  of  the 
assured,  for  it  was  his  fault  not  to  have  appointed  a  com- 
petent master.^ 

Hence,  where  a  ship,  insured  on  a  voyage  "  at  and  from 
London  to  Jamaica,"  while  proceeding  direct  to  the  latter 
place,  was  driven  out  of  her  course  by  strong  currents  and 
other  circumstances,  to  a  point  between  the  Grand  Canary 
and  Teneriffe,  from  which  point  her  direct  course  to  Jamaica 
was  south-west,  but  as,  instead  of  taking  this  course,  the 

1  Touhnm  f^.  Inglis,  1  Camp.  421.      not  appoint  the  master ;  but  he  on- 

2  This  applies  to  the  assared,  on  dertakes  that  the  ship  is  seaworthy, 
goods  quite  as  much.    True,  he  does 
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Moral  or 
physical 
force,  or  other 
justifjing 
cause. 


The  deviation 
must  he  no 
more  than 
commensurate 
with  the 
necessity. 


What  is  un- 
avoidable 
necessity. 

Violence  of 

mutinous 

crew. 


captain  ignorantly  bore  up  for  Santa  Cruz,  thirty  miles  to 
the  north-west,  this  was  held  to  be  a  deviation.^ 

But  if  it  be  necessitated  either  by  moral  or  physical  foroa, 
or  excused  by  a  justifjing  cause,  it  is  not  such  a  deviation  as 
discharges  the  underwriter.  Si  iter  mutaverit  magister  ex 
aliqu&  just4  et  necessarift  causa,  puta  ex  causa  refectionis 
nayis,  vel  ad  evitandam  maris  tempestatem,  yel  ne  incident 
in  hostibus,  in  istis  casibus,  mutato  itinere,  tenetur  asse* 
curator.*  "  There  is  not,  probably,  any  exception  to  be  met 
with,"  says  Chancellor  Kent,  "to  the  application  of  the 
general  rule,  that  if  the  yessel  departs  from  the  usual  course 
of  the  voyage  from  necessity,  and  departs  no  further  than 
that  necessity  requires,  the  voyage  will  still  be  protected  by 
the  policy."* 

The  delay,  or  departure  indeed,  must  be  strictly  commen* 
surate  with  the  necessity  that  justifies  it ;  there  must  be  no 
waste  of  time,  nor  any  needless  divergence  from  the  course  of 
the  voyage.*  On  this  there  is  no  doubt ;  the  only  difficulty 
is  in  ascertaining — {a).  What  degree  of  force  or  constraint 
will  amount  to  such  an  unavoidable  necessity  as,  on  that 
ground,  to  justify  a  departure  from  the  course  of  the  voyage ; 
— (b).  What  circumstances,  short  of  such  unavoidable  neoes- 
sity,  will  excuse  the  ship  in  departing  from,  or  delaying,  the 
usual  course  of  the  voyage. 

(a).  With  regard  to  what  amounts  to  an  unavoidable 
necessity,  we  have  the  following  decisions  in  this  country : — 

Where  the  crew  of  a  letter  of  marque  mutinously  insisted 
on  their  captain's  returning  home  with  a  pri^e  he  had  taken, 
instead  of  proceeding  on  the  voyage,  and,  on  his  remon- 
strating, forced  him  to  submit ;  this  compulsory  return  was 
held  not  to  be  such  a  deviation  as  to  discharge  the  under* 
writers.^    So,  where  a  crew,  dreading  the  attacks  of  pirates 


^  Fhyn  v.  Boyal  Exch.  Ass.  Co., 
7  T.  R.  606. 

>  Boocus,  not.  62,  63,  cited  2  Eme- 
rig^n,  c.  xiii.  s.  16,  p.  94.  See  ako 
2  Benecke,  des  Aseecuranz,  c.  viii. 
s.  2. 


'  In  Bohinaon  c;.  Itfarine  Ina.  Gk).^ 
2  Johnson's  R.  89. 

*  Lavabre  r.  WUson,    1  DougL 
284. 

*  Elton  V,  Brogden,   2  Strange, 
1264. 
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if  they  pursued  the  voyage,  all  left  the  ship  and  refused  to 
return  to  her,  unless  the  captain  would  promise  immediately 
to  sail  back  to  the  home  port ;  his  returning  thither  in  pur- 
suance of  such  promise  was  held  no  deviation.^ 

Where  a  neutral  ship  was  carried  out  of  her  course  by  a  -A.  ship  of 
British  cruiser,  and  detained  in  a  port  far  out  of  the  limits 
of  the  policy  for  about  six  weeks,  this  was  held  to  be  no 
deviation,  having  been  caused  by  overruling  necessity.^ 

On  the  other  hand,  where  the  master  of  a  merchant  ship,  Not  mero 
while  he  lay  at  a  port  in  Iceland  taking  in  his  loading,  was  king's  amp. 
ordered  by  the  captain  of  a  king's  ship  to  go  out  to  sea  and 
examine  a  strange  sail  in  the  offing  bearing  enemy's  colours, 
which  he  did,  without  any  remonstrance  on  his  part,  or  any 
threat  of  force  on  the  other,  his  so  doing  was  held  to  amount 
to  a  deviation.^ 

On  the  whole,  therefore,  it  appears  that  when  a  deviation  Besult. 
is  sought  to  be  justified  on  the  ground  of  unavoidable 
necessity,  it  must  be  shown  that  a  degree  of  force  was 
exercised  towards  the  captain,  which  either  physically  he 
could  not  resist,  or  morally,  as  a  good  subject,  he  ought  not 
to  resist.* 

The  principle  illustrated  in  these  decisions  has  been 
followed  and  maintained  in  the  decisions  of  the  Courts  of  the 
United  States.* 

(b).  Where  departure  from  the  course  has  not  been  caused  Ganses  short 

«n  1     •    1  1  i«i*j  11*1  of  constraint 

by  force  or  constraint,  moral  or  physical,  it  may  be  laid  which  yet 
down  as  a  general  rule  that  it  cannot  be  excused,  unless  the  ^^^  devia- 
state  of  circumstances  be  such  as  to  leave  the  master  no 
alternative,  as  a  reasonable  and  prudent  man,  exercising  a 
sound  judgment,  and  acting  for  the  best  interests  of  all 

1  Drisool  V.  BoTil,  1  B.  &  P.  313.  Waahington's  Giro.  G.  R.  7  ;  Lee  v. 

>  Scott  V,  Thompson,  1  B.  ft  P.  Gray,  7  Mass.  Rep.  349 ;  Wiggin  v. 

N.  R.  181.  Amory,  13 Mass.  Rep.  123;  Kettellv. 

'  Phelps  r.  Anldjo,  2  Gamp.  350.  Wiggin,  13  Mass.  Rep.  68  ;  Robert- 

*  Per  Lord  EUenboroagh,  2  Gamp.  son  v,  Golumbian  Ins.  Go. ,  8  Johnson, 
361.  888. 

*  "Winthrop  r.  Union  Lis.  Go.,  2 
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conoemedy  bnt  to  depart  {rom,  or  delay  the  usual  course  of 
the  Yoyage. 

Those  drcamstaDces  that  are  short  of  aetaal  constramt  and 
force,  and  are  yet  generally  held  to  excose  a  deviation,  may 
be  thns  enumerated: — 1.  Making  a  port  to  refit;  2.  or  to 
recruit  the  crew  when  generally  disabled  by  sickness,  &c.; 
3.  Stress  of  weather;  4.  Endeavouring  to  avoid  capture; 
5.  or  to  join  convoy ;  6.  or  to  succour  ships  in  distress. 
Makiiig  a  1.  Making  a  port  to  refit. — The  going  into  a  port  out  of 

^  the  usual  course  for  necessary  repairs  and  staying  till  they 

arc  completed,  is  never  held  to  be  a  deviation,  provided  it 
plainly  appear  that  such  repairs  under  the  circumstances  and 
at  such  port  were  reasonably  necessary,  and  the  delay  not 
longer  than  was  requisite  for  repairs  to  enable  the  ship  to 
proceed  on  her  voyage.^  Thus,  in  one  case,  where  a  captain, 
finding  he  had  too  little  ballast  to  steady  his  ship,  at  the 
importunity  of  the  crew,  and  to  save  his  and  their  lives,  put 
into  a  port  out  of  the  course  of  the  voyage,  where  he  took  in 
500  rolls  of  tobacco  as  ballast ;  *  and  in  another  case,  whero 
an  overladen  ship,  shortly  after  sailing,  put  back  into  a  port 
out  of  the  course  of  her  voyage,  to  unload  part  of  her  cargo ; — 
this  was  held  no  deviation.'  It  must  be  added  that  both  the 
cases  here  cited  in  illustration  of  a  well-established  rule  of 
insurance  law  are  cases  of  unseaworthiness  at  sailing;  that 
this  objection  seems  not  to  have  been  taken  in  the  first  of 
them,  and  that  the  same  objection  in  the  second  was  pre* 
vented  by  express  licence  indorsed  on  the  policy  by  the 
insurers  to  go  into  Kamsgate  and  discharge  part  of  her 
lading.^ 


^  Motteax  v.  London  Ass.  Co.,  1  9.  Aberdein,  cleared  up  in  the  jadg- 

Atkyns,  646.  ment  of  the  PtivyCounoil  pronounced 

'  Guibert  v,  Readshaw,  2  Park,  by  Lord  Penzance  in  Quebec  Kar. 

Ins.  637.  InB.   Go.    v.  Commercial    Bank  of 

>  Weir  V.  Aberdein,  2  B.  &  Aid.  Canada,  L.  R.,  3  P.  C.  234,  244. 

320.  And  also  po9t,  Part  II.  Chap.  IT., 

*  See  this  miareported  and  uni-  Wabbaxtt  of  Sba-wobthinbbs. 
versally  misunderstood  case  of  Weir 
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And,  of  course,  if  the  ship  does  not  find  in  the  first  port 
she  enters  what  is  indispensable  to  refit  her,  she  may  seek  it  in 
a  second,  without  being  deemed  to  have  deviated.^ 

2.  To  recruit  a  disabled  creiOy  or  procure  fresh  Imnds. — There  Toprocuro 
appears  to  be  little  doubt  that  if  a  ship,  which  was  originally 
sufficiently  manned  and  equipped  for  the  voyage,  were  in  the 
course  of  it  to  lose  so  great  a  proportion  of  her  officers  or 
crew  by  sickness  or  other  cause,  that  it  became  impossible  to 
continue  the  voyage  without  procuring  more,  and  no  more 
could  be  procured  except  by  making  a  port  out  of  the  direct 
course  of  the  voyage,  the  putting  into  such  port  for  that 
purpose  would  not  be  held  a  deviation. 

Thus,  at  Nisi  Prius  Lord  Eldon  admitted,  «  That  if  by  the 
visitation  of  God  so  many  of  the  crew,  who  were  otherwise 
sufficient,  became  so  afflicted  with  sickness  as  to  be  incapable 
of  managing  the  ship,  such  an  illness  of  the  crew  was  a 
necessity  which  might  justify  a  deviation."^ 

So,  it  has  been  held  in  the  United  States,  and  apparently 
on  good  grounds,  that  the  death  of  all  the  superior  officers  of 
an  East  India  ship  justified  the  crew  in  putting  into  the  Isle 
of  France,  though  out  of  the  course  of  the  voyage.' 

It  must  be  carefully  borne  in  mind,  however,  that  going  Seeut,  if 
out  of  the  course  for  such  purposes  can  only  be  justified  when  o^L^^^ 
the  ship  was  adequately  manned,  equipped,  and  stored  in  the  ^^:^^^ 
first  instance;  if  the  ship  when  she  sailed  was  deficient  in 
any  of  the  elements  of  seaworthiness,  the  going  into  port  to 
supply  such  deficiency,  however  necessary  it  may  be,  will  Jbe 
deemed  a  deviation. 

Thus,  where  a  ship  put  into  a  port,  out  of  her  course,  in 
order  to  procure  medicines  and  medical  assistance,  with 
which  she  ought  to  have  been  adequately  provided  when  she 
sailed ;  this  was  held  to  amount  to  a  deviation.^  So,  where 
a  ship,  which  ought  to  have  sailed  with  a  full  complement  of 

1  TTftll  9.  Franklin  Ins.  Co.,  9  Plok-  267. 
ering's  Hass.  Bep.  466 ;  1  Phillips,  '  Winthzop  v>  Union  Ins.  Co.,  2 

Ins.  no.  1020.  Washington's  Giro.  G.  Rep.  7. 

3  In  Woolf  V,  Claggett,  3  Esp.  <  Woolf  v,  Claggett,  3  £sp.  256. 
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men  engaged  for  the  whole  YOjage,  sailed  with  two  of  ber 
number  engaged  for  part  onlj  of  the  voyage,  and  pnt  into  a 
port  out  of  the  limits  of  the  policy  in  order  to  supply  that 
deficiency^  this  was  held  a  deyiation.^  Upon  the  same  prin- 
eiple,  the  fact  of  a  ship,  insufficiently  provisioned  at  the 
outset  for  the  voyage  going  off  the  course  to  procure  pro- 
visions will,  as  a  general  rule,  discharge  the  underwriter  on 
the  ground  of  deviation.'  It  would  be  otherwise  were  sadi 
lack  of  provisions  wholly  due  to  exhaustion  during  unavoid- 
able delay,  through  contrary  winds  or  the  like.' 

Sfcreas  of  3.  Stress  of  tceather. — It  is  no  deviation,  if  a  ship  be  driven 

out  of  her  course  by  stress  of  weather ;  or  if  the  captain  puts 
into  a  port  out  of  his  course,  or  delays  his  sailing,  to  take 
refuge  from  a  tempest,  or  to  wait  for  a  wind,  provided  that 
in  so  acting  the  captain  did  what  a  prudent  man,  in  the 
exercise  of  sound  judgment,  would  have  done  under  the 
ciroumstances  with  a  view  to  the  benefit  of  all  concerned. 
Consequently,  a  ship  driven  out  of  her  course  is  under 
protection  of  the  policy  though  lost  before  she  can  get  back 
into  her  course ;  and  a  ship  so  driven  by  stress  of  weather 
from  her  course  is  not  obliged  to  sail  ba<^  to  that  point 
whence  the  storm  drove  her ;  she  is  to  make  the  best  of  her 
way  to  her  port  of  destination  from  the  point  where  she  finds 
herself. 

Haniiisi»n  9.  Thus,  a  ship,  insured  ^*  from  London  to  St.  Kitts,"  was 
separated  from  her  convoy  by  a  storm,  and  was  afterwards 
captured  while  still  out  of  her  course,  but  taking  the  best 
course  for  St.  Kitts  or  the  convoy ;  Lord  Mansfield  held  this 
was  no  deviation.^ 

pdaney  v.  So,  where  a  ship,  insured  from  St.  Kitts  to  London,  was 

driven  by  a  storm  off  St.  Kitts  with  only  part  of  her  cargo 
got  on  board,  and  was  obliged  to  run  to  St.  Eustatius,  and 

1  Fonhaw  r.  Ghabert,  3  B.  &  B.  andThomasv.  BojalExoh.  An.  Co., 

168  ;  8,  C,  6  J.  B.  Moore,  369.  1  Price,  195. 

3  See  the  American  case  of  KetteU  *  Harring^n  9.  Halkeld,  2  Park, 

V.  Wiggin,  13  Mass.  Bep.  68.  Ins.  639. 

>  See  Raine  r.  Bell,  9  East,  196 ; 
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after  many  unsuooessfal  efforts  to  get  back  to  St.  Eitts; 
she  gave  up  the  attempt,  and  completed  her  lading  at 
St.  Eostatius,'  whence  she  sailed  for  London ;  Lord  Mans- 
field held  this  no  deviation,  and  said,  ^*  If  a  storm  drive  a 
ship  into  any  port  out  of  the  course  of  her  voyage,  and, 
being  there,  she  do  the  best  she  can  to  return  to  her  port  of 
destination,  she  is  not  obliged  to  return  book  to  the  port 
whence  she  is  driven."^ 

Upon  the  same  principle,  it  has  been  suggested  by  Lord 
EUenborough,  in  this  country,^  and  held  in  the  United 
States,  that  if  a  ship  find  her  port  of  destination  blocked  up 
by  ice,  or  otherwise  rendered  physically  inaccessible,  she 
may  make  the  nearest  practicable  port,  with  a  view  of 
staying  there  till  her  own  is  open,  without  its  being  deemed 
a  deviation.' 

Where  a  captain  being  delayed  by  adverse  winds  and 
dangerous  weather  puts  into  a  roadstead  for  safety,  it  has 
been  decided  to  be  no  deviation  to  send  ashore  for  provisions, 
if  requisite.^ 

4.  Endeavour  to  avoid  Capture.—The  endeavour  to  avoid  To  avoid 
the  imminent  peril  of  capture,  either  by  lying  in  the  port  of  ^ 
loading,  or  putting  into  a  port  out  of  the  course  of  the  voyage, 
or  by  departing  from  the  track  of  the  voyage  insured,  has 
always  been  held  to  justify  a  deviation,  provided  the  danger 
was  real  and  immediate,  or  the  apprehension  were  foimded 
on  reasonable  grounds.^ 

So  a  ship,  insured  **  against  capture  in  her  port  of  loading," 
may  hurry  out  of  such  port  to  avoid  the  imminent  peril  of 
capture,  though  only  half  loaded  and  totally  unprepared  for 
her  voyage ;  and  putting  into  a  port  afterwords  out  of  the 
course  of  her  voyage,  in  order  to  repair  damage  occasioned 

1  Ddimef  v.  Stoddart,  1  T.  R.  22.  1  Price,  196. 

'  BlaokenhAgen  v.  London   Ajbs.  '  Driaool  v.  Bovil,  1  B.  ft  P.  313 ; 

Co.,  1  Camp.  453.  Driacol  v.  Paamore,  ibid.  209  ;  Blaok- 

*  Graham  v.  Commercial  Ins.  Co.,  enhageni;.  London  Ajbs.  Co.,  1  Camp. 
llJohnaon'B  Bep.  862,  dted  1  PhU-  464;  O'BeiUy  v.  Gonne,  4  Camp, 
lips,  Lis.,  no.  1023.  249. 

*  Thomas  r.  Bojal  Exch.  Ass.  Co., 
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bj  such  hasty  escape  from  her  port  of  loading^,  will  sot 
amount  to  a  deviation.^ 

In  the  United  States  several  cases  have  been  decided  upon 
this  principle ;  and,  in  all,  the  main  point  of  inquiiy  seems  to 
have  been,  whether  the  danger  was  so  real  and  immediate  as 
to  jostifj  the  deviation.' 

6.  Endeavour  to  join  Convoy. — It  is  no  deviation  for  a  dip, 
whether  warranted  to  sail  with  convoy  or  not,'  to  depart 
from  the  direct  course  of  the  voyage  in  order  to  seek  convoy 
either  at  the  usual  place  of  rendezvous  or  elsewhere,  provided 
such  subsequent  necessity  do  not  arise  out  of  her  o'wn  prior 
default  or  delay ;  the  only  question  in  such  case  is  whether 
the  circumstances  show  to  the  satisfaction  of  the  jury,  that  the 
captain,  in  so  departing  from  the  direct  course  of  the  voyage, 
acted  fairly  and  hon&  fide  according  to  the  best  of  his  judg* 
ment,  and  with  no  other  view  or  motive  but  to  meet  with 
convoy,  and  thereby  be  enabled  to  reach  the  terminus  of  the 
voyage  by  the  safest  way.^ 

It  is  not  a  deviation  for  a  ship,  warranted  or  not  to  ^il 
with  convoy,  if  she  has  once  sailed  therewith  and  is  after- 
wards driven  bock  to  port,  to  sail  the  second  time  without 
convoy.* 

If  it  clearly  appears  that,  in  the  common  course  of  the 
voyage  insured,  the  ship  might  have  obtained  convoy  at  a 
nearer  port,  and  she  is  obliged  by  her  instructions  to  call  for 
it  at  a  more  distant  port,  this  may  amount  to  a  deviation,  as 
varying  the  risk.' 

6.  Succouring  the  Distressed. — ^A  doubt,  dishonourable  to 


1  O'Reilly  v.  Qoxme,  4  Gamp.  249. 

'  Olivier  v.  Maryland  Ins.  Co.,  7 
Cranoh's  S.  0.  Bep.  493 ;  Whitney  v. 
Haven,  13  Maas.  Bep.  172 ;  Beade  v. 
Comm.  Ina.  Co.,  3  Johnson's  Bep. 
852. 

»  D'AguUar  c.  Tobin,  Holt's  N.  P. 
185.  So  held  also  in  the  United 
States ;  Patrick  v,  Ludlow,  3  John- 
son's Cases,  10 ;  1  Phillips,  Ins.  no. 
1023. 


«  Bond  V.  Gonzales,  2  Salk.  445 ; 
GordocL  p.  Morley,  2  Str.  1265 ;  Camp- 
bell r.  Bordieu,  ibid.  1265  ;  Bond  r. 
Nntt,  2  Covrp.  601 ;  Enderby  v.  Flet- 
cher, 2  Park,  Ins.  646  ;  D'Agnilarr. 
Tobin,  Holt's  N.  P.  185 ;  8.  C,  2 
Marshall's  Bep.  265. 

"  Laing  r.  Glover,  5  Tannt.  49. 

>  Heselton  v,  Allnntt,  1  M.  ft  ScL 
45. 
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the  jurisprudenoe  of  Christian  oommiinities,  appears  for 
some  time  to  have  prevailed  both  in  this  country  and  the 
United  States,  whether  a  departure  from  the  direct  course 
of  the  voyage  for  the  purpose  of  saving  the  lives  of  men 
threatened  with  imminent  danger  of  shipwreck  or  founder- 
ing, were  or  were  not  a  deviation  which  would  discharge  the 
underwriters.  It  must,  now,  however,  be  taken  as  clear 
law,  both  on  this  and  the  other  side  of  the  Atlantic,  that  a 
deviation  of  this  kind,  sanctioned  alike  by  the  true  interests 
of  commerce  and  the  clearest  precepts  of  humanity,  can  in  no 
instance  be  held  to  discharge  the  underwriters.^ 

This  liberty,  however,  has  been  expressly  confined,  in  the 
United  States,  to  those  cases  only  in  which  the  object  of  the 
deviation  is  the  preservation  of  human  life ;  and  it  has  been 
held  not  to  extend  to  the  case  of  saving  property.*  I 
apprehend  the  law  will  be  found  the  same  in  this  country. 

Since  the  last  edition  of  this  Work,  the  general  question 
has  been  raised  and  argued,  before  the  Court  of  Appeal  in 
England,  upon  an  action  by  a  goods  owner  against  the 
shipowner  and  carrier,  whose  vessel  and  her  cargo,  including 
the  plaintiff's  goods,  were  lost  whilst  the  ship  was  performing 
a  salvage  service  for  another  vessel  and  her  cargo,  but  not 
such  a  service  as  necessarily  included  salvage  of  human  life. 
The  Court  held  the  deviation  to  be  no  defence  to  the  action, 
and  gave  judgment  for  the  plaintiff.' 

After  a  review  of  the  English  authorities,  the  Court  were 
obliged  to  regard  the  case  as  of  the  first  impression  in  our 
Courts.  Upon  the  American  authorities,  the  Court  formu- 
lated the  foUowing  propositions,  as  containing  the  existing 

*  In  thiB  oonniry  see  the  dictnm  of  Com.  313.    See  especially  the  Jndg* 

Lawrence,  J.,  in  Lawrence  v.  Sjde-  ment  of  Story,  J.,  in  the  Schooner 

botham,  6  East,  54,  and  the  jadg-  Boston,  1  Sumner's  B.  328. 

ments  of  Lord  Stowell  in  The  Beaver,  *  See  the  cases  referred  to,  1  Fhil- 

8  0.  Bob.  Ad.  B.  292 ;  and  The  Jane,  lips,  Ins.  no.  1028. 

2  Hagg.  Ad.  Bep.  338,  346.    In  the  '  Scaramanga  v.  Stamp,  5  C.  P.  D. 

United  States,  see  the  cases  collected  295. 
in  1  FhiUips,  Ins.  no.  1027 ;  3  Kent's 
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law  of  the  United  States  on  the  question,  and  expressed  their 
cordial  ooncurrenoe  with  the  law  as  thus  laid  down : — 

"  Deviation  for  the  purpose  of  saving  life  is  protected,  and 
involves  neither  forfeiture  of  insurance  nor  liability  to  the 
goods  owner  in  respect  of  loss  which  would  otherwise  be 
within  the  exception  oi  perils  of  the  seas.  And,  as  a  necessary 
consequence  of  the  foregoing,  deviation  for  the  purpose  of 
oommunicating  with  a  ship  in  distress  is  allowable,  inasmuch 
as  the  state  of  the  vessel  in  distress  may  involve  danger  to 
life.  On  the  other  hand,  deviation  for  the  sole  purpose  of 
saving  property  is  not  thus  privileged,  but  entails  all  the 
usual  consequences  of  deviation. 

^'  If,  therefore,  the  lives  on  board  a  disabled  ship  can  be 
saved  without  saving  the  ship,  as  by  taking  them  off,  devia- 
tion for  the  purpose  of  saving  the  ship  will  carry  with  it  all 
the  consequences  of  an  unauthorized  deviation. 

"  But  where  the  preservation  of  life  can  only  be  effected 
through  the  concurrent  saving  of  property,  and  the  bofid  fide 
purpose  of  saving  Ufe  forms  part  of  the  motive  which  leads 
to  the  deviation,  the  privilege  will  not  be  lost  by  reason  of 
the  purpose  of  saving  property  having  formed  a  second 
motive  for  deviating."^ 

Irresistible  It  is  also  now  clearly  established,  that  where  the  departure 

not  insured      from  the  course  of  the  voyage  is  the  necessary  effect  of  the 
****^'  immediate  and  irresistible  operation  of  a  peril  not  insured 

against,  it  vrill  not  be  held  to  amount  to  a  deviation,  although 
the  peril  so  operating  be  one  not  included  among  the  ordinary 
risks,  or  be  expressly  excluded  by  the  specific  terms  of  the 
policy. 

Thus,  where  a  neutral  ship,  insured  expressly  ^'against 
sea  risks  and  fire  only,"  was  carried  out  of  her  course  and 
detained  six  weeks  by  a  British  cruiser,  this  was  held  to  be 
no  deviation,  though  capture  and  seizure  were  perils  not 
insured  against ;  for  the  Court  said,  that  in  cases  where  the 

^  See  per  Spragne,  J.,  in  Crocker  r.  Jackson,  Spragne,  R.  141. 
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deviation  was  necessitated  by  saperior  force  tliere  was  no 
ground  for  a  distinction  between  a  policy  confined  to  parti- 
oulor  risks,  and  a  general  policy  embracing  all  liske.' 

It  has  been  beld  in  the  United  States,  that,  if  the  voyage 
is  given  up,  and  another  entirely  distinct  one  undertaken,  on 
account  of  a  peril  not  insured  against,  the  risk  thereapon 
ceases.'  And  from  what  fell  from  the  Court  in  the  case  of 
Delaney  r.  Stoddart,*  it  seems  that  thoBe  learned  judges 
would  have  felt  themselves  couEtroined  by  the  English  law 
to  come  to  a  similar  conclusion,  had  the  faots  warranted  it. 


'  Soott  0.  Thompson,  1  B.  4  P.  N,  •  1*6  *.  Gray,  7  HasB.  E«p.  349, 

R.  181.    See  a]«o  per  Eeut,  C.  J.,  in      and  cited  1  Phillips,  Ins.  d 


g.  Marine  Ids.  Co.,  2  John-  '  I  T.  R.  22.    The  Jodfr^  were 

BOD,  Sd ;  1  Phillips,  Ins.  ou.  102& ;      Lord  HaoBGeld,  Boiler,  WUlee,  and 
3  Kent's  Cran.  313.  Ashurat,  JJ. 
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In  almost  every  instance  in  whioh  a  policy  of  sea  insurance  Of  misrepie- 
is  effected,  the  underwriter  must  rely  solely  on  the  good  ^u^at^faUL 
faith  of  the  assured  for  supplying  him  with  full  and  true 
information  of  many  of  those  facts  on  which  the  character 
and  nature  of  the  risk,  and  consequently  the  rate  of  premium, 
depend.  It  is  to  the  assured,  that  all  communications  re- 
specting the  actual  state  of  the  property  proposed  for  insur- 
ance, such  as  the  time  and  place  at  which  the  goods  axe  to  be 
loaded,  or  the  ship  is  to  sail, — ^the  force  and  equipment  of 
the  vessel,  her  then  situation,  and  progress  in  her  voyage, 
&c., — are  in  the  first  instance  addressed;  he  is  thus  the 
natural  and  sole  depositary  of  much  of  that  information,  a 
full  and  true  communication  of  which  id  absolutely  essential 
to  the  underwriter,  in  order  that  he  may  form  a  right  judg- 
ment of  the  nature  of  the  risk  and  the  proper  rate  of 
premium. 

In  consequence  of  this  inequality  in  information  existing 
between  the  parties  to  the  proposed  contract  of  insurance, 
and  the  complete  dependence  of  the  one  upon  the  informa- 
tion to  be  supplied  by  the  other,  this  contract  is  received  in 
law  as  eminently  a  contract  uberritncB  fidei^  to  be  made, 
t.  e.,  in  the  utmost  good  faith;  and,  as  a  matter  of  public 
policy,  its  integrity  and  equitable  character  are  guarded 
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bj  this  implied  condition  precedent,  that  the  contract  is 
free  from  misrepresentation  or  conoealmenty  whether  the 
same  be  due  to  fraud,  negligence,  accident,  or  nustake.  The 
effect  of  this  is  that  the  contract  i!6  void,  ipso/acto^  when- 
ever  misrepresentation  or  concealment  has  entered  into  the 
making  of  it  on  the  side  of  either  of  the  parties  to  it,  the 
assured  or  the  insurer.^ 


Bepresenta-  A  representation,  in  the  technical  sense  which  the  word 
de^b^  and  bears  in  the  law  of  insurance,  may  be  defined  to  be : — A 
distingQiahed.  ^^^y^^  ^^  written  statement  made  by  the  assured  to  the 

underwriter,  at  the  time  of  the  making  of  the  contract,  as  to 
the  existence  of  some  fact  or  state  of  facts,  tending  to  induce 
the  underwriter  more  readily  to  assume  the  risk,  by  diminish- 
ing the  estimate  he  would  otherwise  have  formed  of  it. 

A  statement  of  facts  may  either  be, — 1,  a  positive  affirma- 
tion by  the  assured,  as  of  his  own  knowledge  and  upon  his 
own  responsibility,  that  the  facts  represented  either  do  or. 
will  exist ;  or, — 2,  a  mere  declaration  of  his  beHef ,  or  expec- 
tation that  such  facts  do  or  will  exist;  or, — 3,  a  mere 
communication  of  information  which  he  has  received  from 
others  respecting  them. 

It  is  to  the  first  of  these  three  classes  of  statement  that  the 
word  representation,  in  its  technical  sense,  is  more  properly 
applied;  though,  as  we  shall  have  occasion  afterwards  to 
observe,  it  may  with  certain  limitations  be  extended  also  to 
the  other  two.  For  the  sake  of  marking  the  distinction  more 
clearly,  we  shall  call  those  statements  that  positively  affirm 
the  actual,  or  future  existence  of  material  facts,  i.e.j  of  facts 
tending  to  alter  the  judgment  the  imderwriter  would  form  of 
the  risk, —  positive  representations ;  and  denominate  the  two 
other  classes  respectively, — representations  of  belief, — and 
representations  of  in/onnation. 
Of  positive  First, — a  representation  to  take  it  by  steps  is  "  a  verbal  or 

ti^.  °   '      written  statement  made  by  the  assured  or  his  agent  to  the 

^  Blaokbnm  v.  Vigors,  65  L.  J.  Willea,  J.,  Andenon  r.  Pacific  Fii« 
(Q.  B.)  847  ;    1  Phillipn,  637 ;   per      &  Mar.  Ins.  Co.,  L.  R.,  7  C.  P.  65. 
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rmderwritery  at  the  time  of  the  making  of  the  contract."  It 
may  be  either  oral  or  in  writing,  and  in  point  of  actual  prac* 
tioe,  generallj  consists  of  either  verbal  communications  made, 
or  written  instructions  shown,  by  the  broker  to  the  under- 
writer at  the  time  the  risk  is  proposed  to  him  or  the  policy  is 
submitted  for  his  subscription.  Though  made  only  verbally, 
every  representation  generally  is,  and  ought  always  to  be, 
entered  by  the  broker  in  his  book  at  the  time,  and  carefully 
preserved  as  evidence  of  the  real  terms  on  which  the  con- 
tract was  made.^ 

The  contract  is  regarded  in  most  cases  as  made  and  com- 
plete when  the  slip  is  initialed  by  the  underwriter.  But 
imtil  the  30  Yict.  c.  23,  we  have  seen^  the  slip  could  not  be 
looked  at  by  the  Courts  for  any  purpose  whatever.  Now, 
however,  although  the  contract  at  this  stage  still  lacks 
sundry  additions  before  it  becomes  a  valid  contract  of  sea 
insurance,  it  yet  may  be  given  in  evidence  to  show  the  inten- 
tion of  the  parties;  and  consequently  any  representation 
made  by  one  of  the  parties  to  the  other,  after  their  common 
consent  has  been  ascertained  and  thus  expressed,  is  of  no 
effect  on  a  policy  made  in  accordance  with  the  slip,  although 
such  policy  be  drawn  up  and  executed  after  such  a  represen- 
tation. 

A  broker  proceeding  to  effect  insurances  on  goods  on  board 
the  vessel  named  in  his  instructions  omitted  to  take  his  in- 
structions with  him,  and  finding,  when  with  the  underwriter, 
that  in  Veritas  there  were  two  vessels,  a  new  one  called  the 
SocrafeSj  and  an  old  one  called  the  SocratCy  said  he  believed 
the  goods  were  on  board  the  Socrates,  Two  slips  on  the 
same  goods  were  thereupon  initialed,  the  one  being  on  goods 
''by  ship  or  ships,"  the  other  on  goods  by  the  Socrates. 
Afterwards  the  underwriter,  at  the  request  of  the  broker, 
initialed  another  slip  on  goods  by  the  Socrates,  and  substi- 
tuted that  for  the  slip  by  ship  or  ships.  When  policies  had 
been  executed  in  aooordanoe  therewith,  it  was  found  that  the 

^  Pawscm  V,  WatBon,  2  CWp.  785,         >  Ante,  p.  269. 
788. 
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goods  were  on  board  the  old  vessel  called  the  Socrafe.  The 
policy  answering  to  the  original  specifio  slip  on  goods  by  the 
Socrates  was  void  by  reason  of  this  misrepresentation;  but 
the  other  policy,  answering  to  the  slip  which  was  originally 
on  goods  by  ship  or  shipSy  was  held  binding  notwithstanding, 
because  the  original  contract  of  the  underwriter  being  to 
insure  goods'  by  any  ship,  it  consequently  covered  the  goods 
on  board  the  Socrate} 

4 

Disiingaiahed  A  representation,  to  be  of  any  effect,  must  be  made  at  the 
nuity.  "  time  of  entering  into  the  contract,  and  yet  it  is  never,  in  terms, 
inserted  in  the  policy.  This,  in  fact,  constitutes  the  main 
distinction  in  form  between  a  representation  and  a  warranty, 
viz.,  that  a  representation  may  be  made  either  orally  or  in 
writing,  but  in  neither  case  is  introduced  into  the  policy; 
whereas  a  warranty,  not  implied  by  law,  must  always  be  in 
writing  and  appear  upon  the  face  of  the  policy.^ 

No  statement  not  actually  written  on  the  face  of  the 
policy  itself  will  be  construed  as  a  warranty;  not  even 
though  the  paper  on  which  the  statement  is  written  be 
wrapped  up  with  the  policy,  or  waf ered  to  it  at  the  time  of 
subscription ;  such  a  paper  writing  may  be  a  representation, 
it  is  no  more.* 

The  same  statement  which,  when  made  orally  or  in  writing 
distinct  from  the  policy  by  the  broker  to  the  underwriter,  is 
construed  as  a  positive  representation,  would,  if  written  on 
the  face  of  the  policy,  in  almost  all  cases  be  in  law  and  effect 
a  warranty.  Thus,  where  a  broker,  in  effecting  a  policy  on 
a  ship,  showed  the  underwriter,  in  order  to  induce  him  to 
take  the  risk,  written  instructions,  in  which  it  was  stated 
with  reference  to  the  ship,  ''she  moimts  twelve  guns  and 

^  lonides  v.  Pacific  Fire  &  Mar.  in  Pawson  v.  Watson,  2  Gowp.  7S5  ; 

Ins.  Co.,  L.  B.,  6  Q.  B.  674 ;  7  Q.  B.  M'Dowall  v,  Fraaer,  1  Dougl.  260 ; 

617.     See  also,  Cory  r.  Paton,  L.  B.,  and  of  Lord  Abinger  in  Gomfoote  r. 

7  Q.  B.  304  ;  Liahman  r.  Northern  Fowke,  6  M.  &  W.  378. 

Marit.  Ina.  Co.,  L.  B.,  8  C.  P.  216;  ^  Pawaon  v.  Bameyelt,  1  DongL 

10  C.  P.  179.  12,  note  4 ;  Bise  v.  fletoher,  ibid. 

'  See  the  dicta  of  Lord  Manwfteld 
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twenty  men/*  this  was  construed  as  a  positive  representation ; 
but  bad  these  same  words  been  written  on  the  face  of  the 
policy  they  would  have  been  held  to  be  a  warranty.^ 

Wherever,  therefore,  the  representation  is  a  positive  state- 
ment of  the  actual  or  eventual  existence  of  some  fact  material 
to  the  risk,  it  is  only  distinguishable  in  form  from  a  warranty 
by  not  being  written  on  the  face  of  the  policy. 

From  this  distinction  in  form  arises  a  very  important  Warranty 
distinction  in  effect.^  As  a  representation  is  not  inserted  taiion differ* 
on  the  face  of  the  instrument,  the  assured  is  not  tied  down  ^°  ®^*^*' 
to  the  same  rigid  and  literal  compliance  with  its  terms,  as 
he  is  in  the  case  of  a  warranty.  Unless  a  warranty  is  true 
to  the  letter,  and  fulfilled  with  the  most  scrupulous  exactness, 
the  policy  is  avoided;  for  in  such  cases  there  is  a  breach 
of  an  express  stipulation,  which  the  assured  himself  has 
inserted  in  the  instrument  as  one  of  its  terms.  In  the  case 
of  a  representation,  on  the  other  hand,  the  very  fact  that 
the  assured  has  declined  to  insert  on  the  face  of  the  policy 
the  statement  which  he  has  yet  represented  to  be  true, 
shows  that  he  does  not  intend  to  be  bound  down  to  this 
exact  and  rigorous  accuracy,  and  accordingly  a  substantial 
compliance  with  the  terms  of  a  representation  is  all  that  is 
required.' 

Thus,  to  take  an  illustration  from  the  case  abeady  cited, 
had  the  words  "  she  mounts  twelve  gims  and  twenty  men  " 
been  written  on  the  face  of  the  policy,  this  would  have  been 
a  warranty,  and  the  policy  been  void  had  the  ship  carried 
one  gun  or  one  man  less  than  the  stipulated  number.  But, 
as  these  words  were  in  fact  only  shown  to  the  underwriter 
before  subscribing  the  policy  to  inform  him  of  the  probable 
risk  to  be  insured,  and  were  not  inserted  in  the  policy,  they 
were  held  to  be  a  representation  only,  and  the  policy  not 
void  by  reason  merely  of  the  ship's  carrying  a  force  of  men 
and  guns,  not  literally  the  same  with  that  stated  in  the 

'  Pawaon  r.  Watson,  I  Gowp.  785,      414. 
788.  3  Pawson  t?.  Wataon,  2  Cowp.  786  ; 

3  See  Dent  r.  Smith,  L,  B.,  4  Q,  B,      Cbristie  r ,  Secretan,  8  T.  B.  192, 
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representation,  though  in  point  of  strength,  convenience,  and 
for  the  purpose  of  resistance,  even  more  fayourable  to  the 
risk.^ 


Materiality 
of  the  repre- 
fientation. 


Compared 
with  a 
warranty- in 
respect  of 
materiality. 


Further,  it  appears,  by  the  definition,  that  a  representation 
is  a  statement  of  the  existence  of  some  fact  or  state  of  facts 
*^  tending  to  induce  the  underwriter  more  readily  to  assume 
the  risk  by  diminishing  the  estimate  he  would  otherwise 
have  formed  of  it."  Facts,  the  statement  of  which  may 
reasonably  be  presumed  likely  to  have  such  an  influence  on 
the  judgment  of  the  underwriter  are  called  "  material  facts : " 
a  statement  of  such  facts  is  called  a  material  representation; 
and  it  is  the  falsehood  of  such  a  representation  only  that  will 
have  the  effect  of  avoiding  the  policy. 

This  constitutes  a  further  distinction  between  a  repre- 
sentation and  an  express  warranty.  In  the  case  of  a 
warranty  all  questions  of  the  materiality  or  immateriality 
of  the  fact  warranted  are  entirely  excluded ;  the  sole  inquiry 
is,  whether  it  be,  or  be  not  warranted  that  the  fact  is,  or 
shall  be  so  and  so?  If  warranted,  then,  however  unim- 
portant the  fact  so  warranted  be  to  the  risk,  however  little 
its  existence  or  non-existence  may  have  influenced  the 
judgment  of  the  underwriter  as  to  the  rate  of  premium, 
it  must  be  absolutely  true,  or  literally  performed,  as  war- 
ranted, otherwise  the  policy  is  wholly  void.  The  falsehood 
of  a  representation,  in  part,  on  the  other  hand,  produces 
no  effect  on  the  policy  unless  the  fact  misrepresented  be 
material. 


Statements  of  belief  or  information  would,  if  inserted  in  the 
policy,  and  false  to  the  knowledge  of  the  assured,  have  the 
effect  of  avoiding  the  policy  on  the  ground  of  their  being 
fraudulent.  Thus,  where  the  words  "  the  vessel  was  expected 
to  be  loaded  between  the  13th  and  20th  of  September,"  were 
inserted  in  the  policy,  this  was  construed  as  a  representation 


^  Pawflon  V,  Watson,  2  Gowp.  785 ;      Camp.  161 ;  Nonnen  v.  Eettlewell, 
see  alao  Von  Tageln  v.  Dnboifl,  2      16  East,  176. 
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that  the  ship  had  not  been  loaded  within  the  knowledge  of  the 
asfinred  before  the  13th  of  September ;  and  as  it  turned  out 
that  he,  in  f aot,  knew  she  had  been,  the  poliej  was  held  void 
on  that  aooount.^ 


Moreover,  the  language  of  the  policy  may  itself  be  such  Representa- 
as  to  imply  a  representation,  which  wiU  thus  virtually  form  a  in  the  tenoB 
part  of  the  written  instrument.  °*  *^^  P^^^- 

Thus,  where  an  insurance  was  effected  on  ship  and  cargo  Hodgson  r. 
at  and  from  Genoa  to  Dublin,  "  the  adventure  to  begin  from 
the  loading  to  equip  for  the  voyage," — Lord  Mansfield  held, 
that  these  words  plainly  implied  a  representation  that  the 
vessel  had  loaded  or  would  load  at  Genoa;  and  as  it 
appeared  she  had  not  done  so,  but  at  Leghorn,  and  this 
being  material,  his  Lordship  considered  the  policy  void  for 
misrepresentation  and  concealment.^ 

So,  in  case  of  an  insurance  on  goods,  where  the  words  Reidr. 
"  to  return  five  per  cent,  for  convoy  and  arrival "  were 
inserted  in  the  policy,  Lord  Eldon  was  of  opinion  that  these 
words  clearly  amounted  to  a  representation  that  it  was 
probable  the  vessel  would  sail  with  convoy,  or,  at  all 
events,  that  there  was  a  chance  of  her  doing  so;  and,  as  it 
appeared  that  the  assured  knew,  when  the  policy  was 
effected,  that  the  ship  had  actually  sailed  without  convoy,  his 
Lordship  held  the  misrepresentation  fraudulent,  and  the 
contract  therefore  void.' 


Formerly  it  appears  to  have  been  laid  down  in  some  cases,  The  ground 
and  assumed  in  others,  that  the  ground  upon  which  the  mis-  f^  represent 
representation  of  a  material  fact  avoided  the  policy,  was  theTOH^. 
moral  fraud,  or  a  wilful  intention  on  the  part  of  the  assured 
to  deceive  the  imderwriter.'*    This  ground,  however,  is  long 

1  Stewart  v.  Mormon,  Millar  on  Bl.  463;  1  Park,  Ins.  412. 
Ins.  39 ;  and  see  some  American  de-  '  Keid  v,  Harvey,  4  Dow's  Rep. 

daionB  to  the  same  effect,  cited  by  97. 
Judge  Duer,  vol.  ii.  72 1-738.  *  See  the  dicta  of  Lord  Mansfield  in 

'  Hodgson  V.  Richardson,   I  W.  Pawson  r.  Watson,  2  Cowp.  785,  and 
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Moral  fraud 
avoids  the 
policy,  mate- 
rial ornot. 


sinoe  entirelj  abandoned,  and  the  principle  now  established 
is,  that  misrepresentation  from  mistake,  ignorance  or  accident, 
of  any  material  fact,  however  innocently  made,  aToids  the 
policy,^  and  this  upon  the  principle  in  law  already  expressed 
on  a  previous  page.' 

Of  course,  if  the  purpose  of  the  representation  be  fraudu- 
lent,  that  is,  to  deceive  the  underwriter,  by  inducing  him  to 
believe  that  which  the  assured,  at  the  time,  knows  to  be 
false,'  or  does  not  know  to  be  true,^  the  policy  is  equally 
avoided,  whether  the  false  statement  be  material  to  the  risk 
or  not,  and  this  on  the  broad  ground  of  moral  fraud. 


The  loM  need       It  is  not  neoessary,  in  order  to  avoid  the  i)olicy  on  the 

not  he  con-  ,  ,  . 

nected  with  ground  of  misrepresentation,  that  the  loss  should  have  arisen 
Benta^^'^  from  a  cause  connected  with  the  fact  or  circumstance  mis- 
represented. In  cases  of  moral  fraud,  no  matter  how  trivial 
the  circumstance,  or  how  utterly  unconnected  with  the  cause 
of  loss,  the  assured  will  be  precluded  from  recovering  on  the 
policy.  And  the  rule  is  the  same,  even  in  cases  of  misre- 
presentation from  ignorance,  accident,  or  mistake,  if  the  fact 
were  material  to  the  risk,  however  foreign  to  the  cause  of 
loss.  Thus,  if  the  assured  represent  that  the  ship  or  goods 
are  neutral  property,  and  they  are,  in  fact,  enemy's  property, 
he  shall  not  recover  even  for  a  loss  occasioned  by  shipwreck, 


Bize  V.  Fletcher,  1  Doagl.  12 ;  the 
dictum  of  Lord  Tenterden  in  Flinn  v, 
Tohin,  Moody  ft  Malk.  337,  and  the 
remarks  of  Judge  Duer  on  Represen- 
tation, 112,  113,  notes. 

^  The  casefl  that  estahlish  this  posi- 
tion are  the  following :  M'Dowell  v, 
Fraser,  1  Dougl.  260  ;  Fillis  r.  Brut- 
ton,  1  Park,  Ins.  414 ;  Fitzherhert  tr. 
Mather,  1  T.  R.  12;  Steel  v.  Lacy,  3 
Taunt.  285 ;  Feise  v.  Parkinson,  4 
Taunt.  640  ;  Dennistoun  v.  Lillie,  3 
Bligh,  P.  C.  202 ;  per  Lord  Ahinger 
in  Gomfoote  r.  Fowke,  6  M.  ft  W. 
378;  per  WiUes,  J. :  *' There  is  no 
donht  that  a  material  misrepresenta- 
tion^  though  perfectly  honest  at  the 


time,  mide  with  the  intent  that  it 
should  he  acted  on  hy  the  insurer, 
and  which  has  led  to  the  policy  being 
granted,  will  defeat  the  policy " : 
Anderson  r.  Pacific  Fire  ft  Marine 
Lis.  Co.,  L.  R.,  7  C.  P.  65. 

^  Ante,  pp.  513,  614. 

3  1  Marshall,  Ins.  452 ;  3  Kent, 
Com.  283;  2  Duer,  Ins.  692;  I 
Park,  Ins.  405  ;  and  Roberts  v.  Fon- 
nereau,  there  cited;  3  Kent,  Com. 
283. 

*  Per Maule,  J., Evans 9. Edmonds, 
13  C.  B.  777,  785 ;  Pawson  r.  Wat- 
son, 2  Cowp.  785 ;  see  also  Fillis  v. 
Brutton,  1  Park,  Ins.  414  ;  1  Phil- 
lips, Ins.  no.  542. 
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whether  the  mis-statement  were  made  through  mistake,  or 
from  design  to  deceive.^ 

If  the  policy  be  avoided  by  a  mere  misrepresentation  Return  of 
without  moral  fraud,  the  assured  is  entitled  to  a  return  of  P"°^*"°^' 
premium ;  *  not  so,  however,  if  the  representation  were  false 
within  his  own  knowledge,  and  made  with  the  intention  to 
deceive.' 

Positive  representations    have  been  subdivided  into — 1.  Glassifioation 
AflSrmative ; — 2.  Promissory ;  the  former  averring  the  actual  pJ^entatioDB" 
existence  of  the  fact  to  which  it  relates ;  the  latter,  that  such 
fact  shall  or  will  thereafter  exist. 

This  distinction,  however,  is  one  more  of  form  than  sub- 
stance ;  as,  in  fact,  most  positive  representations,  even  when 
in  terms  affirmative,  in  effect  are  promissory.  As,  where  it 
is  represented  that  a  vessel  is  neutral,  or  has  a  licence  to 
trade,  or  has  a  certain  armament,  or  a  certain  kind  of  cargo, 
the  mere  affirmation  of  these  facts  as  existing  at  the  time, 
is  unimportant;  it  is  the  implied  promise  that,  as  far  as 
depends  on  the  assured,  they  shall  be  and  continue  unchanged 
throughout  the  duration  of  the  risk,  which  alone  gives  value 
to  the  representation. 

To  take  an  instance  in  point.  In  the  case  of  Pawson  r.  Representa- 
Watson,  the  representation  made  by  the  broker  in  effecting  affiraiatiTe^ 
a  policy  on  the  ship  was  in  these  words: — "She  mounts  "^^o™^"^ 

r        J  r  proiniaaoiy  in 

twelve  guns  and  twenty  men."  Although  affirmative  in  effect, 
point  of  form,  it  is  plain  that  this  representation  was  promis- 
sory in  its  meaning ;  for,  when  the  policy  was  effected,  the 
ship,  which,  as  appears  by  the  report,  did  not  sail  for  a 
month  afterwards,  had  not  a  single  gun  or  man  on  board ; 
so  that  the  representation,  unless  construed  to  refer  to  a 
future  event,  was  false  when  made.  The  whole  judgment  of 
Lord  Mansfield  plainly  shows  that  he  took  it  to  be,  what 

1  Per  Holt,  C.  J.,  Skiimer's  Rep.  Dunsford,  14  East,  494. 

327;  iMarsliall,  Ina.  462;  1  Park,  '  Tjler  r.  Home,    1   Park,   Ins. 

Ids.    405  ;   Lynch   v,  Hamilton,    3  453 ;  Chapman  v.  Fraser,  ibid.  456. 

Taunt.  36 ;  B,  C,  (in  error),  Lynch  r.  ^  Feise  v.  Parkinson,  4  Taunt.  639, 
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Ib  there  any 
difPerenoe  m 
effect? 


FUnnv. 
Tobln. 


FUnnr. 
Headlam. 


Iindoubtedly  it  wad,  not  a  mere  assertion  of  the  actual  force 
of  the  vessel  at  the  time,  but  a  stipulation  that  she  would 
sail  with  the  armament  described  on  the  voyage  insured.^ 
Had  the  representation  just  stated  been  thus  expressed : — 
"  She  is  to  (or  *  She  will  *)  mount  twelve  guns  and  twenty 
men/'  it  would  have  been  an  instance  of  a  representation 
promissory  in  terms  as  well  as  in  effect. 

It  is  an  important  question,  whether  there  is  any  difference 
between  an  affirmative  representation  and  a  promissory 
representation,  as  to  the  ground  on  which,  if  false,  they  will 
avoid  the  policy  P  In  other  words,  whether  the  positive 
misrepresentation  of  a  future  fact,  material  to  the  risks,  will 
just  as  much  avoid  the  policy,  in  the  absence  of  moral  fraud, 
as  the  positive  misrepresentation  of  a  past  or  existing  fact, 
equally  material  P 

The  distinction  seems  first  to  have  been  taken  in  Flinn  r. 
Tobin,  before  Lord  Tenterden,  at  Nisi  Frius.  That  case  was 
this: — To  induce  an  underwriter  to  take  a  risk  on  a  ship 
about  to  sail  with  a  cargo  of  rock  salt,  the  broker  falsely, 
but  not  fraudulently,  represented  that  "  the  ship  would  only 
take  fifty  or  sixty  tons  of  rock  salt,  which  would  put  her  in 
light  ballast  trim."  The  ship  sailed  the  day  after  the  policy 
was  signed,  with  160  tons  of  rock  salt  on  board,  being  a  full 
and  very  heavy  cargo.  The  counsel  for  the  plaintiff,  though 
they  admitted  that  the  misrepresentation  of  past  facts  might, 
if  false,  avoid  the  policy,  even  without  actual  fraud,  yet 
contended  that  the  misrepresentation  of  facts  which  are 
hereafter  to  happen,  being  properly  a  matter  of  stipulation 
and  contract,  could  not  have  that  effect,  unless  inserted  in 
the  policy.^  It  appears  by  a  subsequent  case  involving  the 
same  facts,  that  his  Lordship,  in  terms,  took  the  distinction 
in  question,  and  advised  the  jury  to  find  for  the  defendant 
if  they  thought  that  a  material  misrepresentation  was  made 
by  the  broker  as  to  the  quantity  of  rock  salt  actually  on 


1  See  2  Duer,  766.    I  have  adopted  >  Flinn  v.  ToUn,  1  Mood,  ft  Malk. 

the  language  of  tills  aUe  writer  almost      367. 
without  a  change. 
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hoardf  but  to  find  tor  the  plaintiff  if  they  thought  that  the 
leprefientation  wae  respeotiDg  the  cargo  expected  to  be 
shipped.^ 

.  But  this  distinction,  even  when  confined  to  the  sole  case 
of  promissory  representations,  is  totally  irreconcilable  with 
principle  or  with  express  authorities  of  the  greatest  weight. 
The  principle  on  which  the  false  affirmation  of  the  actual  or 
past  existence  of  a  material  fact  avoids  the  contract  in  cases 
where  there  is  no  moral  fraud,  is,  that  the  underwriter  only 
engaged  to  be  liable  upon  the  faith  that  such  fact  existed ; 
BO  that  the  falsity  of  the  statement  is  the  breach  of  a  con- 
dition precedent  that  the  contract  should  be  free  from  misre- 
presentation. 

On  principle  there  is  no  ground  for  the  distinction,  and 
it  is  also  quite  irreconcilable  with  authority.^  Instead  of 
citing  all  the  cases  to  show  that  the  doctrine  of  the  Courts 
has  been,  that  such  representation,  although  made  in  good 
faith,  must  be  substantially  complied  with,  in  order  to  sustain 
the  policy,  a  single  decision  to  this  effect  in  the  House 
of  Lords  whilst  it  was  presided  over  by  Lord  Eldon,  may 
suffice. 

A  policy  on  ship  and  goods  from  Nassau  (New  Providence)  Denniatoun  r. 
to  the  Clyde  (in  Scotland),  was  effected  on  the  18th  June, 
1814.  On  that  occasion  the  broker  showed  the  underwriters 
a  letter,  dated  the  2nd  April,  and  received  by  the  owners  the 
day  before  the  policy  was  effected,  in  which  it  was  stated, 
"  T/ie  Brilliant/*  the  ship  insured,  "  will  sail  on  the  1st  of 
May."  In  point  of  fact,  it  turned  out  that  the  ship  had 
sailed  on  the  20th  April,  and  on  the  11th  of  May  had  been 
captured  by  an  American  privateer.  These  facts  were  wholly 
unknown  to  the  parties  by  whom  the  representation  was 
made ;  yet  it  was  held,  that  the  policy  was  avoided  by  the 


1  Flinn  r.  Headlam,   9  B.  &  Gr.  Dennistoun  r.  Lillie,  3  Bligh,  P.  G. 

694.  102.    See  also  the  American  cases  to 

'  See  Steel  v.  Laoj,  3  Taunt.  285 ;  the  same  effect  ooUeoted  hy  Judge 

Feise  v.  Parkmson,  4  Taunt.  639 ;  Duer,   Ins.,  toI.   ii.   741-743,    and 

Edwards  r.  Footner,  1  Camp.  630 ;  749-769, 
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xnisrepresentation.  ''  There  is  a  difference,"  said  Lord  Eldon, 
^'  between  the  representation  of  an  expectation  and  the  repre- 
sentation of  a  fact.  The  former  is  immaterial,  but  the  latter 
avoids  the  policy  if  the  fact  misrepresented  be  material  to  the 
risk."! 

This  oase,  then,  is  an  explicit  authority  for  the  position, 
that  a  positive  promissory  representation  of  a  material  fact, 
will,  if  false,  avoid  the  policy  though  no  moral  fraud  can  be 
alleged. 
Edwards  r.  Accordingly,  where  a  representation  was  made  some  time 

before  the  ship  sailed,  to  the  effect  that  she  "  was  to  sail " 
with  convoy  and  a  certain  armament,  so  that  the  representa- 
tion was  both  promissory  in  its  terms,  and  related  to  an 
actually  future  fact.  Lord  EUenborough  held,  that  as  it  had 
not  been  substantially  complied  with,  it  avoided  the  policy, 
though  made  without  moral  fraud.^ 

Upon  the  authority  of  previous  cases,  then,  the  distinction 
assumed  by  Lord  Tenterden  appears  to  be  untenable ;  and, 
in  point  of  fact,  it  seems  on  further  reflection  to  have  been 
abandoned  by  himself.' 

It  may,  therefore,  safely  be  laid  down,  as  the  conclusion 
to  be  derived  from  all  the  authorities,  that  the  positive 
representation  of  a  future  fact  material  to  the  risks,  will, 
if  false,  avoid  the  policy,  though  it  may  not  be  morally 
fraudulent. 

Representa-         Second, — There  is  a  great  distinction  to  be  drawn  between 

tions  of  belief  i  .j .  •  a   i  •  -i  j    j  • 

or  eiipecta-  Buch  positive  promissory  representations,  and  representations 
of  belief  or  expectation  which  we  have  placed  in  a  distinct 
class  and  come  now  in  the  course  of  this  inquiry  to  consider. 
The  former  are  positive  engagements  that  certain  material 
facts  do,  or  will,  exist;  the  latter,  merely  expressions  of 
an  expectation  or  belief  that  they  either  do,  or  will,  exist. 
The  former  involve  a  stipulation,  that,  unless  facts  take 

^  Dexmistoim  v,  Lillie,  3  Bligh's      630. 
P.  G.  202.  3  Flinn  v,  Headlam,  9  B.  &  Or. 

'  Edwards  v.  Footner,    1   Camp.       693,  690, 
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place  substantiallj  oorresponding  with  those  specified,  the 
underwriter  shall  not  be  liable  on  the  policy;  the  latter 
imply  no  stipulation  of  the  kind,  and  their  falsification 
accordingly  can  only  ayoid  the  policy  in  case  of  moral 
fraud. 

A  moment's  consideration  wiU  show  that  this  distinction 
is  well  founded.  If  a  man  assures  me  positiyely  that  certain 
events,  over  which  he  has  a  control,  and  without  which  I 
should  decline  entering  into  a  contract  with  him,  shall  take 
place  in  a  given  way,  and  I  enter  into  the  contract  on  the 
faith  of  that  positive  assurance,  it  seems  clear  that  sach 
statement  must  substantially'  be  made  good,  in  order  to 
make  me  liable  on  such  contract.  If,  however,  he  merely 
tells  me  that  he  believes  or  expects  that  such  events  will 
happen  in  a  certain  way,  and  I  choose  to  enter  into  the 
contract  upon  the  mere  chance  of  such  belief  or  expectation 
turning  out  well  f oimded,  I  have  no  right  to  be  released  from 
my  contract  on  its  proving  fallacious ;  for  its  failure  was  a 
contingency  which  I  ought  to  have  contemplated  on  entering 
into  the  contract.  If,  indeed,  I  can  show  that,  with  a  design 
to  deceive  me,  he  represented  himself  as  expecting  or 
believing  that  which  he  knew  at  the  time  to  be  impossible 
or  untrue,  I  shall  be  released  from  my  contract  on  the  special 
groimd  of  this  his  moral  fraud,  and  on  the  general  ground 
that  his  fraud  is  a  breach  of  a  condition  of  the  contract. 

And  the  result  would  appear  to  be  the  same  if,  with  the 
intention  to  deceive  me,  he  stated  his  belief  or  expectation 
of  that,  with  regard  to  the  possibility  or  truth  of  which  he 
knows  nothing,  either  one  way  or  the  other.^ 

Thus,  if,  with  the  intention  to  deceive,  the  owner  of  a 
ship  states  to  the  underwriter  that  he  believes  the  ship  to 
be  neutral,  knowing  nothing  on  the  subject,  and  having 
no  reason  to  believe  either  way,  the  better  opinion  would 
seem  to  be,  that  this  representation,  if  false,  would  avoid  the 
policy.^ 

^  Per  Maule,  J.,  EFans  r.  £d-  '  Lord  Ifansfield   in  PawEon  r. 

niondB,  13  G.  B.  777,  7Sd.  Watson,  2  Cowp.  7S7,  laid  dawn  the 
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It  has  this  effect,  however y  only  when  made  with  the 
intention  to  deoeiye. 

ThnSf  where  a  broker  employed  to  effect  a  policy  on 
certain  ships  engaged  in  the  African  trade,  represented  that 
they  were  "expected  to  leave  the  coast  of  Africa  in  November 
or  December/'  when,  in  fact,  they  had  all  left  in  May :  this, 
thongh  material  to  the  risk,  yet,  not  being  fraudulently  made, 
was  held  not  to  be  a  representation,  but  a  mere  expectation^ 
into  the  grounds  of  which  the  underwriter  ought  to  have 
inquired  before  he  relied  on  it.^ 

When  it  is  evident  from  the  position  of  the  parties  and 
the  whole  circumstances  of  the  case,  that  a  statement,  though 
in  terms  a  direct  and  positive  assertion,  must,  in  fact,  be 
regarded  as  a  mere  expression  of  expectation  or  belief,  or 
opinion,  it  will  be  so  construed. 

If,  for  instance,  the  owner  of  goods  were  to  make  a  state- 
ment as  to  the  time  of  the  ship's  sailing,  without  knowledge 
either  the  one  way  or  the  other,  such  statement  ought  to  be 
looked  upon  as  totally  immaterial,  coming  from  such  a 
quarter.^  And  this  principle  has  been  extended  to  cases 
in  which  the  statement  is,  on  the  face  of  it,  a  positiTe 
promissory  representation  or  explicit  engagement  for  the 
existence  of  future  facts,  where  made,  in  the  absence  of 
fraud,  by  parties  who  have  no  interest  in  the  subject,  or 
control  over  the  event,  to  which  the  statement  refers. 

Thus,  where  a  broker,  employed  to  effect  a  policy  on 
goods,  for  a  party  who  had  no  interest  in  the  ship,  repre* 
sented  that  "  the  ship,"  which  was  then  at  Lisbon,  "  was  to 
sail  in  a  few  days,"  and  the  ship  did  not,  in  fact,  sail  for  a 
month.  Lord  Eilenborough  held,  that  this  statement,  though 
material  to  the  risk,  but  made  by  the  owner  of  the  goods, 


contrary;  but  the  observations  of 
liaule,  J.,  ubi  supra,  of  Mr.  MarshaU 
(Ins.  p.  463),  and  of  Judge  Duer  (Ins. 
vol.  ii.  710,  711)  seem  unanswerable 
in  faronr  of  the  other  yiew. 

^  Barber  V.  Fletcher,  1  Dougl.  306. 
It  appears  from  the  report  that  there 


"Was  no  allegation  of  moral  fraud. 
See  also  the  remarks  made  on  this 
case  by  Bayley,  J.,  in  Bridges  r. 
Hunter,  1  M.  &  Sel.  19. 

^  Duer  on  Representations,  96,  96, 
97. 
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who  had  no  control  over  the  time  of  the  ship's  sailing,  must 
be  regcurded  merely  as  the  expression  of  a  probable  expecta- 
tion, which,  as  it  appeared  to  have  been  made  bondfide^  conld 
not  avoid  the  policy.^ 

A  broker  employed  to  procure  an  insurance  on  a  ship,  for*  Hubbard  r. 
a  voyage  **  from  St.  Petersburg  or  Cronstadt  to  London,"  in  ^^"' 
order  to  induce  the  underwriter  to  take  the  insurance  as  a 
summer  risk,  told  him,  on  the  13th  of  June,  just  before  the 
policy  was  effected,  ''the  ship  had  sailed  some  time  (e. ^., 
from  London),  and  must  now  be  at  Gottenburg.  There  is 
a  cargo  ready  for  her  (t.  e,y  at  Cronstadt),  and  she  is  sure  to 
be  an  early  ship."  The  ship,  in  faot,  did  happen  to  be  at 
Gottenburg  when  this  statement  was  made,  but  at  Cronstadt 
found  no  cargo  ready  for  her;  and  in  consequence  of  the 
delay  thus  caused,  did  not  begin  her  voyage  from  Cronstadt 
to  London  till  after  the  winter  risk  had  begun.  Lord  Ellen- 
borough  held  that  this  did  not  avoid  the  policy,  as  the  state- 
ment must  have  been  understood  by  the  underwriters  to 
mean  nothing  more  than  the  expression  of  a  probable  belief 
that  a  cargo  would  be  ready  for  the  ship  at  Cronstadt,  so 
that  she  might  be  expected  to  be  an  early  ship.^ 

Where  a  broker,  employed  to  effect  an  insurance  on  a  Brine  r. 
ship  "  at  and  from  Messina  to  her  port  or  ports  of  discharge  ^^<^«*tone, 
in  the  Channel,"  stated  to  the  underwriter  at  the  time  of 
effecting  the  policy,  "  that  the  ship  was  then  (28th  June) 
either  near  Messina,  or  at  Messina,  or  on  her  homeward 
voyage ; "  and  it  turned  out  in  fact  that  the  ship,  although 
she  sailed  from  London  a  fortnight  before  this  statement 
was  made,  yet  had  not  sailed  from  Falmouth  till  two  days 
after  it  (i.  <».,  on  30th  June) — Gibbs,  C.  J.,  held  at  the  trial, 
and  the  Court  of  Common  Fleas  confirmed  his  decision, 
that  this  was  not  a  positive  representation,  but  merely  the 
expression  of  an  opinion  formed  by  the  broker,  from  know- 
ing the  time  at  which  the  ship  had  sailed  from  London; 


^  Bowden  r.  Vaughan,   10  East,  '  Hnbbardr.  Glorer,  SOamp.  313. 
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andy  therefore,  although  it  might  have  bound  the  assured  to 
a  substantial  compliance,  if  he  had  stated  it  positively  as  a 
fact,  yet,  as  he  merely  stated  the  ship  to  be  in  one  of  three 
situations,  and  did  not  allege  specifically  in  which,  that  the 
very  form  of  the  statement  itself  showed  that  it  was  merely 
to  be  taken  as  the  expression  of  a  calculation,  which, 
though  erroneous,  could  not  avoid  the  policy  in  the  absence 
of  fraud.* 

At  the  time  of  effecting  a  policy  on  the  freight  of  the 
Clarendon  "from  Belize  to  Bendez-vous  Point,  thence  back 
to  Belize,  and  thence  to  London,"  Bendez-vous  Point  being 
unknown  to  either  of  the  parties,  the  master's  letter  was 
shown  to  the  imderwriter  containing  this  passage: — "It  is 
considered  by  the  pilot  here  as  a  good  and  safe  anchorage, 
and  well-sheltered.  I  have  been  out  and  seen  the  place, 
and  consider  it  quite  safe."  It  was  proved  on  the  trial 
that  Bendez-vous  Point  was  a  dangerous  place  for  a  vessel 
to  anchor  during  the  hurricane  months ;  but  the  jury  found 
that  the  pilot  and  master  considered  it  was  not  dangerous. 

Willes,  J.,  when  the  case  came  before  the  Court  in  banc, 
said :  "  There  is  no  doubt  that  a  material  misrepresentation, 
though  perfectly  honest  at  the  time,  made  with  the  intent 
that  it  should  be  acted  on  by  the  insurer,  and  which  has  led 
to  the  policy  being  granted,  will  defeat  the  policy.  The 
question,  however,  is,  whether  the  passage  in  question 
amounts  to  an  abEolute  statement  of  fact,  or  only  to  a 
statement  of  opinion.  If  the  latter,  it  may  be  that,  if  it 
was  an  opinion  which  the  writer  of  the  letter  really  did  not 
entertain — a  conclusion  which  the  jury  would  easily  have 
arrived  at,  if  they  thought  no  person  could  honestly  have 
entertained  such  a  belief,  I  think  the  assured  would  be  bound. 
But  the  jury  found  that  it  was  an  opinion  honestly  formed. 
I  am  of  opinion  the  words  do  not  amount  to  an  absolute 
statement  of  a  fact.  The  effect  of  them  is  this.  It  was 
considered  by  the  pilot  a  safe  place,  and  from  information 

^  Brine  r.  Featherstone,  4  Tuunt.  867. 
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received  of  the  pilot  and  my  own  inspection,  I  consider  it 
qnite  safe.  Fraud  being  out  of  the  question,  I  think  that  is 
no  misrepresentation."  ^ 

If,  however,  the  form  of  statement  be  positive,  and  there 
is  nothing  in  the  circumstances  to  show  that  it  was  not  so 
intended,  then,  although  the  error  consist  merely  of  a  wrong 
inference  from  facts  truly  communicated,  the  positive  nature 
of  the  statement  will  bind  the  assured  to  a  substantial 
compliance,  and  its  falsehood,  in  fact,  will  avoid  the  policy. 

Thus,  a  broker,  having  been  informed  that  a  ship  was  seen  M'DowaU  v. 
in  the  Delaware  five  days  after  she  had  sailed  from  New 
York,  understood  this  to  mean,  as  by  the  usage  of  mercantile 
men  it  well  might,  five  days  after  she  had  sailed  from  Sandy 
Hook,  which  he  knew  to  have  been  on  the  6th  of  December, 
and  he  consequently  stated  it  as  a  positive  fact  that  the  ship 
"was  seen  safe  in  the  Delaware  on  the  11th  of  December; " 
this  was  held  a  representation  which  must  be  substantially 
borne  out  by  actual  facts,  notwithstanding  it  was  shown  to  be 
a  mere  miscalculation  made  on  the  assumption  that  the  ship^s  . 
sailing  intended  was  from  Sandy  Hook,  and  not,  as  it 
was  in  fact,  from  New  York  quay,  which  was  some  days 
earlier.^ 

The  ground  of  distinction  between  these  two  classes  of  Gromidof 

,  -  diBtiziotion 

oases,  IS,  that  from  the  one  mode  of  statement  the  under-  between  these 

writer  must  necessarily  have  inferred  that  the  assured  did  ^^^' 

not  mean  to  a£5rm  the  fact  positively ;  and  from  the  other 

he  must  equally  have  inferred  that  he  did.     In  the  former 

the  underwriter  ought  not,  as  a  cautious  man,  to  take  the 

risk,  without  inquiring  into  the  grounds  of  such  expectation, 

belief,  or  opinion ;  otherwise,  the  law  presumes  that  he  relies 

and  acts  exclusively  on  his  own  judgment,  and  has  no  right 

to  complain  of  the  consequences. 

^  Anderson  v.  Paoiflo  Fire  &  Mar.      slightly  abbreviated. 
Ins.  Co.,  L.  B.,  7  G.  P.  66.    This         *  M'Dowall  v.  Eraser,  1   Dongl. 
extract  from  the  judgment  has  been      260. 
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Thiid  oUfiB  of  Third, — A  third  class  of  representations  consists  of  those 
t^.  "  in  which  the  assured  neither  states  positively  the  actual  or 
future  existence  of  a  fact,  nor  his  belief  or  expectation  of  its 
existence;  but  either,  1.  qualifies  his  statement  by  adding 
that  it  is  made  on  the  information  of  others ;  or,  2.  merely 
submits  the  information  in  its  whole  extent  to  the  under- 
writers, leaving  them  to  draw  their  own  conclusions  from  it^ 
In  these  cases  the  assured  is  boimd,  not  to  any  substantial 
compliance  with  the  statement  made,  but,  only  to  show  that 
such  statement  corresponded  with  the  information  he  really 
received ;  in  other  words,  he  is  not  answerable  for  the  truth 
of  the  facts,  but  only  for  the  truth  with  which  he  stated  the 
information  received. 


What  repre«        Ab  we  have  already  seen,  when  no  moral  fraud  can  be 

material.  imputed,  a  representation,  although  false,  will  not  avoid 
the  policy  unless  it  be  material.  It  becomes  important^ 
therefore,  to  inquire  what  it  is  that  makes  a  representation 
material. 

Materiality.  Every  representation  is  to  be  presumed  material  which  is 
of  such  a  nature  as  would  likely  induce  a  fair  and  reasonable 
underwriter  to  take  the  risk  or  to  take  it  at  a  lower  premium 
than  he  otherwise  would.  The  test  of  materiality  is  the 
probable  effect  which  the  statement  might  naturally  and 
reasonably  be  expected  to  produce  on  the  mind  of  the  under- 
writer.2 

Fitzherbert  f .  Thomas,  a  com-factor  at  Hartland  (in  Devonshire),  shipped 
by  order  a  cargo  of  oats  on  the  16th  of  September  to  a  con- 
signee at  Portsmouth,  on  account  of  the  assured.  The  same 
day  he  wrote  to  an  agent  of  the  assured  at  Portsmouth, 
stating  that  he  had  that  morning  shipped  the  oats,  that  the 
ship  had  sailed  immediately,  but  that  he  was  afraid  the 

1  2  Duer,  Ins.  707.  Ixib.  noe.  624,  626,  626 ;  Dner  on  Be* 

'  See  1  Marsh.  Ins.  449 ;  1  Phillips,      presentations,  71 . 
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wind  was  coming  from  the  westward,  and  would  foroe  her 
back;  he  also,  the  same  daj,  wrote  to  the  same  effect  to 
another  agent  of  the  assured  in  London,  directing  him  to 
effect  an  insurance,  and  adding  these  words:  ''I  wish  the 
whole  were  safe  in  hand.  The  weather  appears  stormy." 
These  letters  by  the  course  of  post  did  not  leave  Hartland 
till  1  P.M.  on  the  17th,  early  on  the  morning  of  which  day 
Thomas  knew  of  the  loss  of  the  ship,  which  had  been  driyen 
back  by  the  wind  and  wrecked  on  the  night  of  the  16th  off 
Hartland  pier.  He  sent  no  further  information.  The 
London  agent,  who,  on  the  morning  of  the  26th  received 
the  letter  which  left  Hartland  on  the  17th,  and  also  an  order 
from  the  assured  to  procure  an  insurance,  submitted  these 
letters  to  the  underwriter  as  his  instructions,  and  upon  them 
procured  a  policy  to  be  effected  on  the  oats,  *^  lost  or  not  lost, 
from  Hartland  to  Portsmouth." 

The  Court  held  that  the  policy  was  void  on  the  ground  of 
misrepresentation.  The  assured  himself  was  innocent,  yet  as 
he  had  built  his  information  on  that  of  his  agent  (Thomas), 
and  the  agent  had  been  guilty  of  misrepresentation,  the 
assured  himself  ought  to  suffer  for  it.  "  This  policy,"  said 
Lord  Mansfield,  ^^was  effected  by  misrepresentation,  because 
the  underwriter  was  warranted  on  the  information  of  the 
agent  {i.e.,  Thomas)  to  take  for  granted  that  on  the  17th  of 
September,  at  1  o'clock  ^  (the  post-time  at  Hartland),  ^'  the 
ship  was  safe;  for  the  agent  gave  an  account  of  the  ship 
being  loaded,  but  said  nothing  at  all  of  what  had  happened 
to  her."  1 

So  where  merchants,  residing  in  this  country,  had  received  Bemustoun  «. 
from  their  correspondents  abroad  several  letters  relating  to  a 
risk,  on  which  they  wished  to  effect  an  insurance,  in  one  of 
which  it  was  stated  positively,  but,  as  it  turned  out,  falsely, 
that  the  ship  ^^wiU  sail"  on  a  given  day,  and  the  under- 

'  litzherberti^.  Mather,  1  T.  Bep.  was  not  to  be  made  till  Thomas's 
12, 15, 16; — ^perBnller,  J.,  ''Aoooid«  letter  arrired;  it  was  therefore  the 
ing  to  plaintiff's  letter  the  insurance      foundation  of  the  insuranoe." 

M  M  2 
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Bibbald  f*. 
Hill. 


Flinni;. 
Headlam. 


writers  subsoribed  the  policy  after  inspecting  all  these  letters 
which  were  commanicated  to  them  by  the  merchants  as  their 
instructions,  it  was  held  that  the  assured,  though  innocent 
themselves,  were  responsible  for  thU  misrepresentaticm  of 
their  correspondents.^ 

Where  a  London  merchant  induced  an  insurer  at  Leith  to 

■ 

underwrite  insurances  on  two  of  his  ships  engaged  in  the 
whale  fishery  at  eight  guineas  per  cent.,  by  representing  that 
such  was  the  highest  premium  which  he  had  giyen  for  insur- 
ances on  the  same  risk  in  London,  whereas  to  the  London 
underwriters  he  had  paid  premiums  of  fifteen,  eighteen,  and 
even  twenty-five  guineas  per  cent.,  the  Leith  underwriter,  on 
this  appearing,  refused  to  pay  the  loss.  The  Court  of  Session 
in  Scotland  decided  against  him,  on  the  ground  that  *^  the 
statement  as  to  the  premium  was  not  a  misrepresentation  as 
to  any  of  the  circumstances  attending  the  situation  or  condi- 
tion of  the  ship,  or  nature  of  the  voyage,  which  could  affect 
the  nature  of  the  risk.  The  House  of  Lords,  however,  on 
the  motion  of  Lord  Eldon,  reversed  the  judgment  on  the 
general  principle,  "  that  every  misrepresentation  is  fatal  to  a 
contract,  which  is  made  under  such  circumstances  and  in  such 
a  way,  as  to  gain  the  confidence  of  the  other  party,  and 
induce  him  to  act  when  otherwise  he  would  not."^ 

How  far  the  following  case  is  misreported,  or  if  truly 
presented,  whether  it  can  be  justified  on  any  principle 
recognised  in  insurance  law,  is  exceedingly  to  be  doubted. 

It  was  stated  as  a  fact  '^  that  the  vessel  would  only  take  in 
fifty  or  sixty  tons  of  rock  salt,  which  would  be  no  more  than 
ballast  trim,"  and  the  materiality  of  this  statement  was 
admitted  on  all  hands ;  but  as  at  the  same  time  a  certificate 
of  the  ship's  fitness  to  proceed  on  her  voyage  with  a  cargo  of 
rock  salt  was  shown  to  the  underwriters.  Lord  Tenterden  told 
the  jury  to  consider  whether  the  underwriter  was  guided  by 
the  certificate  or  the  representation ;    and  the  jury,  under 


1  Dezmistoun  v.  Lillie,  3  Bligh's 
P.  0.  202. 


2  Sibbald  i;.  Hill,  2  Dow's  P.  G. 
263. 
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tills  direction,  having  found  for  the  assured,  saying  they 
thought  the  representation,  under  the  oircumstanoes,  not 
material,  the  Court,  on  motion  for  a  new  trial,  refused  to 
disturb  the  verdict.^ 

There  are  facts,  hol^ever,  that  have  so  plain  and  direct  a  WlLen  the 
bearing  on  the  estimate  of  the  risk,  that  a  misrepresentation  of  matenamy 
as  to  them  or  any  of  them  will,  in  all  cases,  avoid  the  policy ;  ^^!^**  ^® 
unless  the  assured  can  show,  to  the  satisfaction  of  the  jury, 
that  the  judgment  of  the  underwriter  was  not,  under  the 
circumstances,  influenced  by  the  misrepresentation. 

Thus,  positive  representations  of  the  day  on  which  the 
ship  has  sailed,  or  will  sail,^  or  on  which  she  was  last  seen 
in  safety,'  of  the  kind  of  armament  she  is  to  be  fitted  out 
with,  the  number  of  men  with  which  she  is  to  be  manned,* 
and  the  nature  of  the  cargo  she  is  to  carry,* — being  each  of 
them  a  statement  material  to  the  risk,  and  of  a  nature  to 
affect  the  underwriter's  estimate  of  it,  will,  if  false,  avoid  the 
policy,  unless  the  assured  can  show  conclusively  that  the 
underwriter  was  not  in  fact  influenced  by  it.  In  the  absence 
of  such  proof,  the  presumption  is  to  the  contrary,  and  against 
the  policy. 

If  made  in  reply  to  inquiries  of  the  underwriter  touching  Answers  to 
points  material  to  the  risk,  the  representation  avoids  the  ^^^^r. 
policy  if  not  substantially  true,  and  this,  even  though  it 
relate  to  facts  which  the  assured  is  not  bound  to  disclose,  as 
the  age,  structure,  or  condition  of  the  vessel,  and  generally 
all  those  points  which  are  included  in  the  implied  war- 
ranty of  seaworthiness, — facts  themselves  material,  and  any 

1  Flinn  v,  Headlam,  9  B.  &  Cr.  P.  C.  202  ;  Arnotv.  Stewart,  6  Dow, 

690.    Mr.  PhiUips  is  unable  to  find  a  274. 

legpal  principle,  or  a  statement  of  fact         '  M'DowaU  v,  "EnBer,  1  Dougl. 

in  the  case,  which  would  support  this  260. 
result,  no.  681.  *  Pawson  v,  Watson,  2  Cowp.  785; 

'  Anderson  v.  Thornton,  8  Exch.  Edwards  f^.  Footner,  1  Camp.  630. 
426:  Fillisv.Bmtton,  iParkonlns.,  >  FUun  v.  Headlam,  9  B.  &  Gr. 

414 ;  Dennistoun  v,  UUie,  3  BligVs  693. 
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repreEentation  in  respect  of  wldoh  will  be  presumed  to  have 
influenced  the  mind  of  the  underwriter.^ 

Mackintosh  r.  On  the  same  principle,  a  positive  misrepresentation  of  a 
fact  material  to  the  risk,  the  truth  of  which  might  be  ascer- 
tained from  Lloyd's  list,  will  avoid  the  policy,  imless  distinet 
proof  can  be  adduced  that  the  underwriter  actually  did 
inspect  the  lists,  the  presumption  being  that  he  relied  upon 
such  representation,  and  not  upon  the  lists.^ 


Rate  of  pre- 
mium as  a 
test, 


Where  the  facts  represented  are  not  so  obviously  material 
to  the  risk,  a  presumption  as  to  the  materiality  of  the  repre- 
sentation may  be  raised  by  the  rate  of  premium  at  which  the 
risk  has  been  taken ;  e.  ^.,  if  the  premium  is  much  lower 
than  is  required  in  the  absence  of  any  such  representation, 
there  is  occasion  and  room  for  the  presumption  that  the 
representation  induced  the  underwriter  to  take  it  at  the  lower 
premium.  Ab  naturally  would  the  presumption  be  the  other 
way,  if  the  premium  were  higher  than  usual,  or  at  least  not 
lower.* 


a  question 

exclusiveljr 
for  the  jury. 


The  materiality  of  a  representation  is  a  question  which 
falls  exclusively  within  the  province  of  a  jury.*  But  whether 
the  jury,  in  forming  their  j'udgment  on  this  point,  are  to  be 
left  to  draw  their  conclusions  simply  from  the  facts,  or  to  be 
aided  with  the  opinions  of  witnesses  of  experience  and  skill, 
such  as  underwriters,  insurance  brokers  and  merchants,  is,  as 
we  have  already  had  occasion  to  observe,  a  point  on  whidi 
the  English  authorities  are  not  agreed.^ 


*  Per  Lord  EUenborough,  Hay- 
wood V,  Rodgera,  4  East,  690,  596, 
697  ;  1  Phillips,  Ins.  no.  542. 

3  Mackintosh  t^.  MarshaU,  11  M.  & 
W.  116.  There  is  an  opinion  not  in 
accord  with  this  decision  attributed 
to  Erie,  0.  J.,  Foley  r.  Tabor,  2  F. 
&  F.  662. 

>  See  as  to  presumptions  from  the 
rate  of  premium,  Court  v.  Martineau, 


3  Dougl.  161 ;  Bridges  f^.  Hunter,  1 
M.  &  Sel.  18,  19. 

*  M'Dowall  V,  Fraser,  1  Bongl. 
260 ;  Shirley  v.  Wilkinson,  1  Bougl. 
806,  n. ;  Willes  r.  Glover,  1  B.  &  P. 
N.  B.  14 ;  Mackintosh  r.  Manhall, 
11  M.  &  W.  116,  121 ;  Duer  on  Re- 
presentations, 78,  196,  note  xxU.  and 
the  oases  there  cited. 

3  Ante,  p.  181. 
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The  oases  in  whioh  the  poiut  has  arisen  hare  been  almost 
all  oases  of  ooncealmeiit ;  bnt  the  principles  on  which  they 
have  been  decided  are  quite  as  applicable  to  the  subject  of 
representation,  and  a  referenoe  to  them  is  therefore  sub- 
joined.' 


That  which  avoids  the  policy  is  the  falsity  of  a  material  'What 
repreeentatioD.    What  representations  are  to  be  regarded  as  saiistantdai 
material,  we  have  been  considering.    We  proceed  now  to  ^^»i^^, 
inquire  when  it  is  that  a  representation  will  be  regarded  as  BBntatLon. 
falsified  by  fact. 

A  representation  may  in  general  terms  be  said  to  be 
falsified  when  the  facts  to  which  it  relates  turn  out  not  to 
ooirespond  with  the  statements  or  stipulations  it  contains. 

If  the  repr^entation  he  made  with  intent  to  deoeive,  any  In  caw  of 
want  of  oorrespondenoe  between  the  facts  as  they  occur  and  '°°™ 
the  facts  as  stated,  however  trivial,  or  however  immaterial  to 
the  nature  of  the  risk,  will  avoid  the  policy  on  the  ground  of 
moral  fraud. 

Thus,  to  take  a  case  put  by  Judge  Duer,  suppose  the 
owner  of  a  vessel  insured  "  at  and  from  "  a  foreign  port  has 
intelligence  of  her  soiling,  and  also  that  a  certain  number  of 
her  crew  had  died  since  the  commencement  of  the  voyage,  if 
he  states  truly  the  fact  ond  time  of  her  soiling,  but  yet, 
fearing  the  effect  of  the  whole  truth  on  the  mind  of  the 
underwriter,  represents  the  number  of  deaths  to  be  fewer 
than  he  knows  to  have  occurred,  then,  although  the  remain- 
ing crew  may  still  be  abundontly  competent  to  perform  the 
voyage,  and  the  misrepresentation  consequently  immot«rial 

'  Tha  oases  against  the  adminn-  Feake'aN.P.  43;  Berthonv.  Longh- 

tnlitf  of  the  evidence  are  Carter  e.  man,  2  Starh.  229 ;  RiokordB  v.  Uur- 

Boehm,   S  Burr.   1SQ5 ;    Dunell  0.  dock,  ID  B.  &  Cr.  GIT ;   indiractl^, 

BedeTle7,Hol('HN.P.2S3;CanipbeU  Esrwood  c.  Bodgera,  4  East,  690; 

•.  Bicksrds,  6  B.  &  Ad.  840 ;— for  LitUedala  v.  Diion,  1  B.  ft  P.  N.  E, 

the  admusibilitj   of   the  eTidenoe,  161;  Chapman  v.  Walton,  10  Bing. 

direoilj,    Ohauraiid   v,   Angerstein,  67. 
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to  the  riek,  yet  this  falsity  of  statement,  beiog  intentional^ 
will  avoid  the  policy.^ 

In  the  ab«  In  cases,  however,  where  there  is  no  moral  fraud,  the  role 

fraud.  is  different.     It  is  the  result  of  all  the  oases,  that  although 

a  warranty,  being  in  terms  written  on  the  face  of  the  poUcy, 
will  avoid  it  unless  fulfilled  to  the  letter,  yet  a  representation, 
forming  no  part  of  the  policy,  will,  in  the  absence  of  moral 
fraud,  be  satisfied  by  a  substantial  compliance,  and  will  not 
be  deemed  falsified  unless  departed  from  in  some  material 
point.  In  the  words  of  Lord  Mansfield,  "  A  representation 
may  be  equitably  and  substantially  answered,  but  a  warranty 
must  be  strictly  complied  with."* 
Pawsonv.  Thus,  to  take  an  illustration  from  a  case  already  more 

than  once  referred  to,  where  the  representation  made  as  to 
the  ship  was, — "  she  mounts  twelve  guns  and  twenty  men," — 
and  it  turned  out  that  the  ship,  in  fact,  had  on  board  only 
nine  carriage-guns  and  sixteen  men,  yet,  as  she  had  also  on 
board,  in  addition  to  the  above,  six  swivels  and  nine  boys, 
and  as  it  was  satisfactorily  proved  that  with  this  force  she 
was  stronger  than  she  would  have  been  with  twelve  carriage^ 
guns  and  twenty  men,  Lord  Mansfield  held,  that  there  had 
been  a  substantial  compliance  with  the  representation,  t.^., 
no  such  falsification  of  it  as  would  avoid  the  policy.'  Had 
these  same  words  been  inserted  in  the  policy  as  a  warranty, 
the  policy  would  have  been  avoided  by  her  carrying  one  man 
or  one  gxm  less  than  the  exact  number  specified. 

A  statement  that  the  vessel  had  been  last  metalled  in  1867, 
was  held  to  be  substantially  true  where  the  bottom  had  been 
then  overhauled  and  new  metal  put  on  where  required.*  A 
ship  which  is  represented  to  be  neutral,  and  which  in  fact 
belongs  to  a  neutral  state,  and  is  documented  and  navigated 
according  to  the  laws  of  that  state,  does  not  lose  the  protection 
of  the  policy  through  being  condemned  by  a  Court  of  a 

>  2  Duer,  Ins.  692.  '  Paweon  v,  Watson,  2  Coiep.  786. 

'  Be  Hahn  v.  Hartley,   I  T.  R.  *  Alexander  v.   Campbell,  ooram 

845.  L.JJ.,  41  L.  J.  (Chano.)  478. 
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belligerent  for  not  conforming  to  an  ordinance  whioh  is  not 
binding  on  the  state  to  which  she  belongs.^ 

"Wherever  there  is  no  intention  to  deceive,  the  falsity  of  Beason  for 
the  representation,  in  order  to  avoid  the  policy,  must  produce 
such  a  variation  of  the  risk  represented  to  the  underwriter, 
as  to  lead  to  the  reasonable  conclusion,  that  had  the  truth 
been  known,  he  would  either  not  have  underwritten  the 
policy  at  all,  or  would  have  asked  a  higher  premium  for  so 
doing.  If,  upon  the  whole  of  the  evidence,  it  appears 
doubtful  whether  such  would  be  the  effect  of  the  non-corre* 
spondence  of  the  facts  with  the  statement,  the  assured  is 
entitled  to  the  benefit  of  the  doubt,  and  the  policy  should  be 
enforced. 

Under  this  rule,  different  degrees  of  strictness  in  compli-  Degrees  of 
ance  may  well  be  required  in  case  of  different  representations.  ^^^^^  ^' 
For  instance,  positive  representations  with  regard  to  the  time 
of  the  ship's  sailing,  where  that  fact  is  material  to  the  risk, 
must  be  complied  with  almost  as  literally  as  express  warran- 
ties to  the  same  effect.  The  smallest  difference  in  such  oases 
is  often  very  material;  as  in  the  case  mentioned  by  Lord 
EUenborough  of  two  vessels,  one  of  which  sailed  to  Nova 
Scotia  and  back  before  the  other  had  made  any  material 
progress  in  her  voyage,  only  from  the  advantage  of  having 
a  few  hours'  start.^ 

Hence  where,  in  case  of  a  policy  "at  and  from,"  the 
broker's  instructions  stated  the  ship  to  be  ready  to  sail  on 
the  24th  of  the  month,  and  the  broker  represented  the  ship 
to  be  in  port,  when  in  fact  she  had  sailed  on  the  23rd,  this 
was  held  such  a  falsity  as  to  avoid  the  policy.'  So  where 
the  representation  was  that  the  ship  "would  sail  in  the 
month  of  October,"  which,  by  the  usage  of  trade,  was  shown 

^  Von  Tugeln  r.  Dubois,  2  Gamp.  ohell,  Peake*B  Additional  Caaes,  141, 

151 ;   see  also  Nonnen  v.  Kettlewell,  as  to  what  will  satisfj  a  repiesenta- 

16  East,  176,  in  whioh  the  same  point  tion  that  ship  is  to  saU  with  convoy, 

was  detennined  on  a  representation  '  In  Kiihy  9.  Smith,  1  B.  &  Aid. 

by  the  assured  that  his  property  was  672,  674. 

neutral,  but  who  refused  to  warrant  ^  FUlis  v,  Brutton,  1  Park,  Ins. 

it  as  such.    See  also  Christian  v,  Dit-  414;  1  Marshall,  Ins.  462,  465. 
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to  mean  ''  between  the  25th  of  October  and  the  1st  or  2nd 
of  November/'  and  the  ship  in  fact  sailed  on  the  11th  of 
October,  this  was  held  fatal  to  the  policy.^  So  where  the 
broker,  proceeding  on  a  false  computation,  founded  on  a 
misconception  of  intelligence  truly  communicated  to  him, 
stated  to  the  underwriter  that  the  ship  '^  was  seen  safe  in  tiie 
Delaware  on  the  11th,"  whereas,  in  fact,  she  had  been  taken 
on  the  9th,  this  was  held  such  a  misrepresentation  as  to  avoid 
the  policy.' 

Where,  however,  it  appears  reasonable  to  conclude,  from 
the  whole  circumstances  of  the  case,  that  the  failure  to 
comply  with  the  strict  terms  of  the  representation  has  not 
substantially  altered  the  nature  of  the  risk,  as  described  in 
the  policy,  such  non-compliance  will  not  dischaige  the  under- 
writer's contract.' 


A  iraiver  as 
to  the  repre- 
sentation. 


Moreover,  if  the  insurer  underwrite  a  policy  inconsistent 
in  terms  with  a  representation  made  to  him  before  doing 
so,  he  waives  his  right  to  require  a  substantial  compliance 
with  the  representation,  or  to  insist  on  a  failure  therein  as 
avoiding  the  policy.* 


Representa-         A  representation  may  be  withdrawn  at  any  time  before 
drawn  b^ore   the  policy  is  actually  signed,  either  expressly  by  the  assured 
policy  signed.  (Jeolaxing  to  the  underwriters  that  he  was  mistaken,  or  will 
not  hold  himself  bound  to  compliance  with  it,  or  else  im- 
pliedly by  a  subsequent  qualifying  or  controlling  statement.^ 


Construction        In  the  construction  of  representations,  the  primary  rule  is 

of  representa-   §     a  i      ij  ^•xi.*i*  ji.*  •  ^   • 

tionsT  to  take  the  words  m  their  plam  and  obvious  meamng,  and  in 


^  Ghanrand  9.  Angerstein,  Peake's 
N.  P.  4. 

'  M'Dowall  9.  Eraser,  1  Dougl. 
260.  And  see  the  principle  of  the 
above  cases  forther  illustrated  in  that 
of  Amot  V,  Stewart,  5  Dow,  274, 


>  Bize  V,  Fletcher,  1  Dougl.  284. 

«  Ibid.  1  Dougl.  284,  288. 

'  Carter  v.  Boehm,  8  Burr.  1906 ; 
Dawson  v,  Attj,  7  East,  366;  Ed- 
wards V.  Footner,  1  Gamp.  530. 
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# 

that  sense  in  wliioh  it  is  most  reasonable  to  oonolude  that  Words  in 
they  were  understood  by  the  underwriter.^  and  obnons 

Thus,  it  has  been  determined  in  the  United  States,  in  the  "^««>^- 
case  of  a  policy  efieoted  at  Boston  on  a  New  York  ship, 
that  a  representation  on  the  part  of  the  assured,  residing  at 
New  York,  that  she  was  "  coppered,"  must  have  been  under- 
stood by  the  Boston  underwriters  to  have  been  used,  and  was 
satisfied  in  the  sense  which  it  bears  at  New  York.^ 

This  rule  comprehends  in  the  representation  whatever 
would  reasonably  and  necessarily  be  inferred  by  mercantile 
men  from  the  language  under  the  circumstances  in  which  it 
was  employed. 

Thus,  where  the  assured  knowing  that  the  ship  had  Batdiffev. 
sailed  from  the  coast  of  Africa  in  the  course  of  the  2nd  of  ^ 
October,  but,  without  a  word  to  that  effect,  simply  stated  to 
the  underwriter,  '^  that  the  ship  was  on  the  coast  the  2nd  of 
October,"  this  representation  was  construed  as  meaning 
that  the  last  intelUgence  left  the  ship  on  the  coast,  and 
that  no  advice  of  her  actual  sailing  had  been  received ;  and 
the  jury,  under  the  direction  of  Lord  Mansfield,  found  there 
was  misrepresentation  and  concealment  which  avoided  the 
policy.* 

So,  where  the  owner  of  a  ship,  in  order  to  induce  the  Kirbyr. 
tmderwriters  to  take  an  insurance  on  her  ^'from  Elsinore  °^ 
to  Hull,"  stated  to  them  that  the  ship  ''was  all  well  at 
Elsinore  on  the  26th  of  July,"  'Hhe  natural  conclusion 
would  be,"  as  Bayley,  J.,  said,  "  that  she  was  left  there  well 
at  the  time;"  and  therefore,  as  it  appeared  that  she  had 
sailed  from  Elsinore,  to  the  owner's  knowledge,  on  the  26th 
of  July,  six  hours  before  the  vessel  on  board  which  he 
himself  had  left  that  port,  the  Court  held  the  policy  void  for 
misrepresentation  and  concealment.^ 

If   the   language  of   the   representation   be   designedly  If  ambigaouB 

by  design, 

1  See  Sibbald  v.  Hill,  2  Dow,  263.  '  Ratdiffe  v,  Shoolbrod,   1  Park, 

*  Hazard  v.  New  England  Marine  Ins.  413. 

Ins.  Co.,  8  Peter's  Sup.  G.  R.  657;  1  *  Kiiby  v.  Smith,  1  B.  &  Aid.  672. 
Phillips,  no.  666. 
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If  obTioQBlj 
ambiguoos 
without 
fraud. 


Freeland  v. 
Glover. 


Explained 
by  usage. 


ambiguous,  the  underwriter,  if  deceived,  would  be  dis- 
charged from  all  liability  upon  the  policy  on  the  ground 
of  fraud. 

If,  in  the  absence  of  fraudulent  design,  there  be  such 
obvious  ambiguity  as  might  have  suggested  doubts  to  the 
underwriter  about  the  meaning,  and  have  impelled  him  to 
seek  an  explanation  from  the  assured,  and  he  omit  to  do  so, 
he  will  not  be  permitted  afterwards  to  avail  himself  of  the 
representation  not  being  true  in  the  sense  in  which  he 
understood  it.  Especially  will  this  be  so  where  in  all  pro- 
bability it  appears  not  to  have  been  meant  as  a  positive 
representation ;  or  where  it  is  suggested  on  the  face  of  it, 
by  reference,  for  instance,  to  other  sources  of  informa- 
tion, that  it  is  not  to  be  taken  as  a  complete  statement  of 
the  case.^ 

Thus,  where  a  policy  was  effected  on  a  ship  "  lost  or  not 
lost,  at  and  from  twenty-four  hours  after  her  arrival  at  her 
first  place  of  trade  on  the  coast  of  Africa,  during  her  stay 
and  trade  on  the  coast,  and  at  and  from  thence  to  Liverpool," 
and  the  assured  had  submitted  to  the  underwriters,  before 
the  subscription  of  this  policy,  a  letter  from  the  master  con- 
taining the  latest  intelligence  as  to  the  then  state  and 
condition  of  the  ship  (which  appeared  to  have  been  then  for 
some  time  on  the  coast  of  Africa),  but  referring  to  a  former 
letter  from  the  master  on  the  same  subject,  which  was  not 
exhibited;  the  Court  held  that  the  mention  of  the  former 
letter,  in  the  second,  ought  to  have  put  the  underwriters  upon 
inquiry  as  to  the  nature  of  the  first  communication,  but  that 
they  were  not  entitled  to  complain  of  the  suppression  of  the 
first  letter  as  a  concealment.^ 

The  terms  in  which  a  representation  is  expressed,  equally 
with  those  of  the  policy  itself,  must,  if  technical,  or  of 
peculiar  mercantile  import,  be  construed  with  reference  to 
the  usage  of  trade.    Thus,  where  it  was  represented  that  a 


^  Brine  v.  Featherstone,  4  Taunt. 
867;   Freeland  v.  Glover,   7  East, 


462. 


3  Freeland  r.  Gloyer,  7  East,  462. 
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sliip  was  to  sail  "  in  the  month  of  October,"  evidence  was  caumraud  r. 
admitted  to  show  that  this,  by  the  usage  of  trade,  meant  that 
she  was  to  sail  '^  between  the  25th  of  October  and  the  Ist  or 
2nd  of  November; "  and  as  she  actually  did  sail  on  the  11th 
of  October,  this  was  held  a  failure  to  comply  with  the  repre- 
sentation and  rendered  the  contract  void.^ 

It  has  abready  been  observed,  says  Mr.  Amould  in  this  Parol  evi- 
place,  that  evidence  of  a  positive  representation  can  in  no  mlssibleto 
case  be  admitted  to  contradict  the  express  terms  of  the  uMTOfrom*^^ 
written  policy;  but,  he  continues,  there  seems  little  doubt  the  policy. 
•  that  it  may  be  admitted  to  supersede  a  usage  of  trade  in-' 
consistent  with  it,  the  terms  of  which  are  not  expressed  in 
the  policy.^ 

Blackburn,  J.,  after  argument  and  time  taken  to  consider, 
has  decided  the  contrary  in  respect  of  custom  and  usage,' 
and  when  the  same  question  incidentally  came  before  him  in 
respect  of  an  impUed  warranty  he  expressed  a  very  strong 
opinion  to  the  same  effect,  stating  that  there  is  no  decision 
in  our  books  from  which  any  support  can  be  derived  for  such 
an  opinion  as  that  here  expressed  by  Mr.  Arnoi^ld,  either  in 
respect  of  a  general  usage,  or  a  warranty  implied  by  law.^ 
This  result  of  the  learned  Judge's  research  is  not  surprising, 
if ,  as  I  think  it  may  be  shown,  the  established  usages  of  a 
particular  trade,  like  the  general  customs  of  merchants,  stand 
in  relation  to  contracts  upon  such  matters  exactly  as  do 
the  laws  of  the  land.  The  laws  and  the  usages  alike  form 
part  of  the  contract  unless  they  are  expressly  excluded  by 
the  same  kind  of  evidence  that  is  required  to  sustain  the 
contract  itself.^    If  I  am  right  in  assigning  to  trade  usage 

^  ChaiiTatid  v.  Angerstdn,  Peake*s  (Q.  B.)  17 ;  3  B.  &  S.  669,  696. 

N.  P.  43.  '  This  is  the  firBt  propoBition  in  the 

*  Befemng  to  Uiquhart  v.  Bern-  ooorse  of  the  argument  which  is  over- 
ard,  1  Taunt.  460 ;  2  Dewar,  Ins.  looked  by  those  (like  the  American 
670-672.  text  writers)  that  maintain  the  con- 

*  Fawkes  v.  Lamb,  31  L.  J.  (Q.  B.,  trarj  opinion.  A  general  usage  is 
Bail  Court),  98.  certain.    It  U  ia  the  knowledge  of 

*  Burges  r.  Wiokham,   33  L.  J.  hundreds  who  also  aot  upon  it  in  the 
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'within  its  own  sphere  not  only  the  same  aU-pervading 
intimacy  with  contracts,  but  also  the  same  high  obligatoiy 
force  as  appertains  to  the  law  of  the  land  over  a  much  wider 
dominion,  then  Mr.  Amonld  is  inconsistent  with  himself  and 
not  justified  in  suggestiug  the  admissibility  of  representations 
to  contradict  such  usages  after  confessing  that  they  are  in- 
adnussible  to  contradict  the  express  terms  of  the  written 
policy  with  which  such  usages  are  co-ordinate,  in  evidence 
and  blended  in  efiect. 

The  same  opinion  as  is  here  expressed  by  Mr.  Amould,  is 
maintained  by  the  American  text  writers,  Phillips,  Parsons, 
and  Duer,  who  all  hold,  but  without  any  judicial  authority 
in  support  of  it,  that  a  general  usage  may  bo  excluded 
from  the  policy  by  oral  evidence  of  a  representation 
inconsistent  with  it.^  Duer  declines  to  adopt  the  same 
opinion  respecting  the  exclusion  of  an  implied  warranty.^ 
But  Phillips,  more  consistent  with  himself,  holds  the  same 
thing  of  an  implied  warranty,  without,  however,  any  autho- 
rity for  his  opinion.' 


daily  oonoems  of  life.  A  writing 
cannot  be  more  certain  for  the  pnr- 
poaes  of  evidence.  More  tliaa  this ; 
a  g^eral  usage  grows  up  out  of 
the  convenience  of  business,  is  delibe- 
rately adopted  by  all,  and  continues 
to  be  constantly  acted  upon  by  suooes- 
give  generations  of  men.  Can  the 
solemnities  of  a  deed  be  witness  of 
greater  deliberation  than  the  exist- 
ence of  such  a  general  usage?  It  is 
accordingly  received  by  the  Courts 
of  England  and  America  as  co- 
ordinate and  of  equivalent  value  in 
evidence  with  a  writing  and  with  a 
deed.  Wigglesworth  v,  Dallison,  1 
Doug.  201.  When  this  is  settled,  it 
follows  imder  the  rules  of  evidence, 
that  oral  testimony  is  not  admissible 
to  show  that  such  a  usage  does  not 
form  part  of  the  written  contract. 
Nothing  but  evidence  of  the  same 
order  as  the  contract  to  be  affected  by 
it  is  admissible  for  that  purpose.    I 


think  the  whole  of  this  oonolusion 
involved  in  the  decision  of  Fawkes  r. 
Lamb,  31  L.  J.  (Q.  B.)  98,  by  Bhick- 
bum,' J.,  and  that  it  is  a  oase  directly 
in  point.  But  what  is  true  of  general 
usage  holds  good  in  this  same  respect 
of  warrantieB  implied  by  law  in  the 
contract,  and  oral  testimony  is  not 
admissible  to  show  that  the  parties 
at  the  time  of  making  the  contract  had 
agreed  to  exclude  such  a  warranty. 

'  1  Phillips,  no.  694;  1  Parsons, 
Ins.  432 ;  2  Buer,  Ins.  668. 

'  2  Duer,  Ins.  669. 

3  1  Phillips,  no.  602. 

It  cannot  but  appear  odd  to  find 
these  text  writers  of  the  United 
States  citing  Mr.  Amould  as  opposed 
to  their  opinion  on  this  subject.  I 
suppose  his  opizdon  must  have  stood 
so  in  the  First  Edition  of  this  work, 
which  appeared  in  1848.  These 
learned  writers  do  not  condescend  to 
tell  the  profession  what  edition  of  an 
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Bepresentations  are  generallj  to  be  taken  in  relation  to  Bepresenta- 
the  time  when  they  are  made,  whether  at  or  before  the  g^lraiiyto 
initialing  of  the  dip,  or  at  or  before  the  underwriting  of  ^^^uj^* 
the  policy;  and  to  be  construed  to  mean,  that  any  facts  thepolioj. 
represented  as  existing  are  then  true,  and  that  no  other 
material  facts  are  then  known  to  the  assured. 

What  is  stated  before  subscription  of  the  policy  is  liable 
to  be  qualified  or  controlled  by  what  passes  at  the  time  of 
signing. 

A  broker  stated  to  the  underwriter,  when  the  slip  was  Dawson  v. 

Atty 

initialed,  that  the  ship  was  an  American,  but  afterwards, 
when  the  policy  came  to  be  signed,  said  nothing  of  the  sort, 
but  only,  ^'that  it  was  an  insurance  on  goods  by  The  Hermony^ 
without  a  word  as  to  the  national  character  of  the  ship,  and 
Lord  EUenborough  held,  that  the  first  conversation  had  been 
qualified  and  controlled  by  what  followed,  and  that  the  ship 
was  not  represented  to  be  American  so  as  to  require  docu- 
ments of  nationality.^ 

A  representation  once  made  is  considered  binding,  unless  Annnoontra* 
there  is  evidence  of  its  being  subsequently  altered  or  with-  BontatioET^ 
drawn  within  the  time  allowed  by  law.  fo^**"  ^ 

The  broker,  at  the  time  of  signing  the  slip,  stated  that  the  Edwaids  9. 
ship  would  sail  under  convoy,  and  with  a  certain  armament,  ^<^'^®'- 
and  this  was  held  binding,  there  being  no  evidence  of  any 
further  conversation  on  the  subject  having  passed  between 
the  parties,  when  the  policy  was  signed,  or  in  the  period 
intervening.' 


aathor  they  aie  quoting ;  but  I  find 
that  whenerer  they  dte  Amould  in 
order  to  differ  from  him,  the  citation 
ia  from  an  edition  that  I  am  not 
acquainted  with,  and  therefore  the 
edition  of  1848.  It  might  be  no 
injustice  to  the  author  or  to  the  pub- 
lishers of  the  work,  it  oertainly  would 
be  a  great  conyenienoe  to  the  pro- 
fession, to  be  informed  by  these 
learned  gentlemen  what  edition  it 
ia  whioh  they  dte  from  in  order  to 


controTert. 

1  BawBon  r.  Atty,  7  East,  367. 
This  is  a  remarkable  decision,  as 
there  is  notiiing  to  qualify  or  cancel 
the  first  statement  in  what  is  here 
set  down  as  the  second.  Lord  EUen- 
borough, however,  oontinued  of  the 
same  mind  when  Edwards  9.  Footner 
was  before  him,  and  this  case  was 
referred  to  and  approved  of  by  him. 

'  Edwards  9.  Footner,  1  Camp. 
530. 
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regarded  as  the  making  of  the  contract,  and  since  the  statute 
30  Yiot.  c.  23,  the  Courts  are  enabled  so  to  deal  with  it ;  ^  and 
accordingly  it  is  held  that  after  the  initialing  of  the  slip, 
any  fresh  fact  coming  to  the  knowledge  of  the  assured  need 
not  be  communicated  to  the  underwriters,  however  material  it 
may  be.* 
Any  repre-  So  long  as  the  policy  is  unexecuted,  there  is  opportunity  of 

be  withdrawn  withdrawing  or  qualifying  a  representation,  and  this  should 
is  rignS  ^  ^^^®  forthwith  in  case  there  be  reason  to  suppose  that  it 
cannot  be  sustained  as  made.  Thus,  where  the  agent  of  the 
assured,  after  hearing  of  the  loss  of  the  ship,  allowed  the  post 
to  go  with  his  previous  letter  imcontradicted,  inducing 
others  to  suppose  that  she  was  safe  when  the  post  left,  such 
omission  amounted  to  a  misrepresentation  which  avoided  the 
policy.' 

It  has  been  held  in  the  United  States,  but  before  the  days 
of  the  electric  telegraph,  that,  although  the  assured,  or  his 
agents,  are  bound  to  act  with  promptitude  and  despatch  in 
countermanding  an  order  for  insurance  founded  on  false 
intelligence,  they  are  not  bound  to  resort  to  extraordinary 
means  of  communication  for  this  purpose ;  they  need  not  send 
an  express  unless  that  be  the  usual  mode.^ 


Hi8repre8en<*  If  there  be  several  underwriters  to  the  same  slip  or  policy, 
first  under*  ^  representation  to  the  imderwriter  whose  name  stands  first 
t^dTto^     extends  to  all  the  rest,  so  that  each,  when  it  proves  false,  may 

avail  himself  of  the  defence.     This  rule  is  founded  on  the 

reasonable  presumption  that  the  others  subscribed  from  their 

1  Ante,  Chap.  Y.,  p.  269.  '  Fitzherbert  r.  Mather,  I  T.  R. 

•  Cory  V.  Paton,  L.  R.,  7  Q.  B.  12. 

304 ;  L.  R.,  9  Q.  B.  577 ;  LiBhman  *  See  Greene  v.  Merchant  Ins.  Co., 

t^.  Northern  Maritime  Ins.  Co.,  L.R.,  10   Fiokering*s    Mass.    Rep.    402; 

8  C.  P.  216 ;  L.  R.,  10  C.  P.  179 ;  M'Lanahan  v.  UniyerEal  Ins.  Co.,  1 

lonides  p.  Pacific  Fire  &  Marine  Ins.  Peter's  Supreme  Conrt  Rep.  186  ;  1 

Co.,  L.  R.,  6  Q.  B.  674;  L.  R.,  7  PhilUps,  no.  661. 
Q.  B.  617. 
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confidence  in  the  skill  and  judgment  of  him  whose  name 
stood  first,  and  their  belief  that  he  had  duly  ascertained  and 
weighed  all  the  circumstances  material  to  the  risk.^     This  limitationB. 
rule,  however,  is  subject  to  many  limitations. 

1.  It  must  be  strictly  confined  to  intelligence  pertinent  to  It  only 
the  proposed  insurance  as  expressed  in  the  slip,  such  as  an  represenia- 
underwriter  would  require,  and  without  which  it  may  be  pre-  ^^^F^' 
sumed  he  would  not  initial  the  slip  or  subscribe  the  policy,  ordinary 
It  cannot,  therefore,  extend  to  such  representations  as  relate 
to  matters  of  collateral  agreement  which  a  subsequent  under- 
writer can  have  no  reason  to  infer  from  the  terms  of  the 
policy  to  have  been  communicated  to  the  first. 

Thus,  in  Pawson  r.  Watson,  Lord  Mansfield  held,  that  a 
representation  that  '^  the  ship  mounts  twelve  guns  and 
twenty  men,"  being  in  effect  an  engagement  that  the  ship 
should  sail  with  that  armament,  could  not  affect  subsequent 
underwriters  to  whom  it  had  never  been  communicated, 
merely  upon  proof  that  it  had  been  made  to  the  under- 
writer whose  name  stood  first  in  the  policy.  "  A  represen- 
tation to  the  first  underwriter,"  says  his  Lordship,  "has 
nothing  whatever  to  do  with  that  which  is  the  agreement, 
or  the  terms  of  the  policy;  no  man  who  underwrites  a 
policy  subscribes,  by  the  act  of  underwriting,  to  terms  of 
which  he  knows  nothing,  but  he  reads  the  agreement  and  is 
governed  by  that;  matters  of  intelligence,  such  as  that  a 
ship  is,  or  is  not  missing,  are  things  in  which  a  man  is 
guided  by  the  name  of  the  first  underwriter,  who  is  a  good 
man,  as  to  which  another  will  therefore  give  faith  and  credit 
to  him,  but  not  as  to  a  collateral  agreement,  which  he  can 
know  nothing  of."^ 

Of  course  if  the  representation  to  the  first  underwriter  be 
of  immaterial  facts,  it  cannot  avail  anyone ;  and  if  it  was  of 


^  TheEngUahoaseewhioheBtabliBh  East,   672;  Peise  p.   Farkmscm,    4 

the  rule  are,  Pawson  v.  Watson,  2  Tamit.  640 ;  Forester  r.  Pigou,  1  M. 

Cowp.   7S5;  Barber  9.  Fletoher,   1  &  Sel.  13  ;  Bell  v.  Oaistairs,  2  Camp. 

Dong.  306 ;  Staokpoole  v,  Simon,  2  643. 

Park,  Ins.  932  ;  Marsden  v.  Beid,  3  *  2  Cowp.  788. 

M.  N  N 
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The  mle  not 
favoured. 


Buoh  a  nature  as  ought  to  have  put  the  first  underwriter  on 
further  inquiiy,  it  will  he  equally  imputed  to  the  negligence 
of  the  subsequent  underwriters  that  no  such  inquiry  was 
made.^ 

2.  Until  the  recent  alteration  of  the  law  by  the  30  Vict 
c.  23,^  the  applicability  of  this  rule  was  restricted  to  the 
policy,  because  the  slip  could  not  even  be  giyen  in  evidence 
for  any  purpose  whatever:'  but  now  as  the  slip,  though 
not  a  valid  contract  of  sea-insurance  unless  stamped,  may  be 
given  in  evidence  whenever  it  is  material,^  the  rule  becomes 
applicable  to  either  the  policy  or  the  slip,  and  will  probably, 
in  consequence  of  the  state  of  facts,  be  more  frequently 
applied  to  the  latter  than  the  former. 

3.  A  still  further  limitation  of  the  same  rule  is,  that  it 
only  applies  where  the  tendency  of  the  representation  is  to 
induce  the  underwriters  to  take  the  risk  on  lower  terms. 

Where  the  first  underwriter  was  called  to  prove  a  repre- 
sentation made  to  him,  the  tendency  of  which  would  have 
been  to  increase  the  estimate  of  the  risk,  Lord  Tenterden 
decided,  at  Nisi  Prius,  that  this  evidence  was  not  admissible 
as  against  a  subsequent  underwriter.^ 

Even  under  these  limitations  the  English  Courts  have 
regarded  the  rule  with  great  jealousy,  and  on  many  occasions 
have  expressed  their  dissatisfaction  with  it.  Heath,  J.,  on 
one  occasion  said,  *^  That  the  evidence  had  been  admitted 
rather  on  precedent  than  on  reason;"^  and  Lord  Ellen- 
borough — "Whenever  the  question  comes  distinctly  before 
the  Court,  whether  a  communication  to  the  first  underwriter 
is  virtually  a  notice  to  all,  I  shall  not  scruple  to  remark,  that 


^  Barber  r.Fletoher,  1  Doug.  350. 

'  See  ante,  p.  259. 

>  Marsden  f^.  Reid,  3  East,  572. 
In  this  case  the  names  of  the  under- 
writers appeared  in  a  different  order 
on  the  policy  from  that  on  the  slip ; 
but  the  slip  was  not  admissible  in 
eyidenoe,  as  the  law  then  stood,  to 
show  that  the  underwriter  to  whom 
a   repreeentalion   had    been  made 


stood  first  in  order  on  the  slip 
though  not  on  the  policy. 

*  Per  Blackburn,  J.,  lonides  v. 
Pacific  Fire  &  Mar.  Ins.  Co.,  L.  R., 
6  Q.  B.  674,  684,  685. 

'  Robertson  v.  Majoribanks,  2 
Stark.  N.  P.  503 ;  2  Duer,  Ins.  779. 

^  Brine  v.  Featherstone,  4  Taunt. 
869. 
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the  proposition  is  to  be  received  with  great  qualification :  it 
may  depend  on  the  time  and  oiroumstanoes  under  which  the 
communication  was  made ;  but  on  the  mere  naked,  unaccom- 
panied fact  of  one  name  standing  first  on  the  policy,  I  should 
not  hold,  that  a  communication  made  to  him  was  virtually 
made  to  all  the  subse<]^uent  underwriters ;  *'  and  his  Lordship 
said,  that  the  question  was  one  of  such  magnitude,  that  if  it 
should  arise,  he  should  direct  it  to  be  put  on  the  record  for 
the  opinion  of  all  the  Judges.^ 

Of  course,  if  the  subscription  of  the  first  underwriter  is  Where  ttie 

_      ,  ,     first  under- 

obtained  under  a  secret  agreement,  or  understanding,  that  it  -writer  is  a 

is  not  to  be  binding,  and  for  the  sole  purpose  of  leading  3^.»»  ®^^ 
others  to  insure,  the  exhibition  of  the  policy  or  slip,  thus 
subscribed,  is  justly  regarded  as  a  fraud  on  the  subsequent 
tmderwriters,  and  on  that  ground  as  rendering  the  policy 
void.**  This  rule,  it  is  said,  would  apply  to  any  prior  under- 
writer, though  his  name  may  not  be  first  in  the  policy.^ 


^  In  Forester  v.  Pigou,  1  M.  &  Sel. 
13. 

'  Wluttingham  v.  Thombnrgh,  2 
Vernon,  206;  Wilson  v,  Duoket,  3 
Burr.  1 361 ;  see  also  the  observations 
of  Lord  Kenyon  in  Sibbald  v.  Hill,  2 
Dow's  P.  C.  262.    The  first  under- 


writer in  such  cases  is  called  in  Eng- 
land a  deeoy  duck;  on  the  Continent 
he  is  termed  a  dolphin,  who  leajw 
from  the  water  that  others  may 
follow ;  1  Emerigon,  o.  ii.  s.  4,  p.  43. 
»  2  Duer,  679. 
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GoNCEALMBNTy  in  the  law  of  insuranoey  takes  place  at  the 
time  of  negotiating  the  oontracty  and  is  the  suppression  of, 
or  neglect  to  oommunicate,  a  material  fact  within  tke 
knowledge  of  one  of  the  parties  which  the  other  has  not 
the  means  of  knowing,  or  is  not  presumed  to  know.  Defined 
in  these  terms,  the  law  is  equally  applicable  to  the  assured 
and  the  underwriter. 

A  material  fact  in  this  connection  is  one  which,  if  commu- 
nicated to  the  other  of  the  parties,  would  induce  him  either 
to  refrain  altogether  from  the  contract,  or  not  to  enter  into 
it  on  the  same  terms. 

Defined  in  relation  to  the  assured  as  the  party  acting  maid 
fide  or  negligently,  concealment  takes  place  at  the  time  of 
negotiating  the  contract,  and  is  the  suppression  of  or  neglect 
to  communicate  a  material  fact,  which,  if  communicated, 
would  affect  the  judgment  of  a  fair  and  rational  underwriter 
in  considering  whether  he  would  enter  into  the  contract  at 
all,  or  enter  into  it  at  one  rate  of  premium,  or  at  another.^ 

In  order  that  a  concealment  should  have  the  effect  of  aroid- 
ing  the  policy,  it  must  haye  taken  place  at  the  time  of  making 
the  contract ;  and  for  the  reasons  already  stated  in  respect  of 


>  lonides   v,   Pender,    L.    B.,    9      Q.  B.  D.  222 ;  1  Parsons,  Ins.  495 ; 
Q.    B.   531 ;   Rivaz   v.    Gtenuffl,   6      1  Phillips,  no.  531. 
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Eepresentations,^  the  contract  is  now  regarded  by  the  Courts 
as  complete  when  the  slip  is  initialed  by  the  underwriter. 
Consequently,  anything  coming  to  the  knowledge  of  either 
party  after  that,  however  material  it  may  be,  need  not  be 
communicated  to  the  other,  notwithstanding  a  policy  has  not 
yet  been  executed  in  accordance  with  the  slip.^ 

As  we  have  seen  in  the  preceding  chapter,  it  is  a  condition  Prinoiples  on 
of  this  contract,  implied  by  law  as  a  matter  of  public  policy,  oealment  ' 
that  the  contract  is  free  from  misrepresentation  or  conceal-  p^^^  *^ 
ment ;  and  if  there  is  a  breach  of  this  condition,  either  by 
misrepresentation  or  concealment  of  a  material  fact,   the 
contract  is  void.     Fraud  in  its  effect  goes  beyond  the  condi- 
tion ;  for  if  fraud  be  present  in  either  form,  whether  of  mis- 
representation or  concealment,  it  avoids  the  policy,  although 
the  subject  misrepresented  or  concealed  be  not  a  material 
fact. 

Each  of  the  parties  to  this  contract  owes  to  the  other  all 
such  relevant  and  necessary  information  as  will  enable  both 
to  enter  into  a  contract  of  indemnity  in  respect  of  the  subject 
to  be  insured.  It  is  not  enough  that  if  either  speaks,  he 
must  speak  the  truth  substantially;  it  is  required  of  him 
that  if  he  know  anything  which  is  special  and  relevant  to 
the  contract,  he  should  communicate  it  to  the  other.  This 
obligation  arises  of  necessity  out  of  the  nature  and  objects  of 
the  contract  proposed  to  be  made,  and  the  inequality  of 
information  usually  existing  between  the  parties  relevant  to 
the  circumstances  of  the  risk  and  the  subject  to  be  insured. 
It  is  therefore  received  in  law  as  eminently  a  contract 
uberritnm  fideL 

It  is  characteristic  of  the  assured  more  than  of  the  insurer 
that  all  or  nearly  all  the  knowledge  which  he  has  of  a  kind 
available  for  the  purposes  contemplated  in  a  contract  of 
marine  insurance,  is  derived  from  agents  and  correspondents, 

^  Ante,  p.  644.  G.  P.  179;  lonides  v,  Faoifio  Fire 

*  Coryi^.  Paton,  L.  B.,  7  Q.  B.  and  Mar.  Ins.  Co.,  L.  B.,  6  Q.  B. 

304 ;  LiBhman  v.  Korthem  Harii.  674 ;  7  Q.  B.  517. 

Ins.  Co.,  L.  B.,  8  C.  P.  216;  10 
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nd  tioE,  viftefliflr  €bB  diip  or  goods  be  at  home  or  in  a 
distant  pazt  of  the  globe.  There  is  no  shipowner,  no  shipper 
or  importer  withont  these  agents.  No  insiirer  would  consent 
to  meet  the  one  or  the  other  for  the  purposes  of  bnaneas  who 
wanted  them.  The  knowledge  which  they  can  sapply  is  the 
indispeuBsble  basis  of  buaness  of  this  natorey  whidi  without 
it  becomes  mere  gambling,  roiDons  in  its  ultimate  oonse- 
qnences  alike  to  priyate  and  to  pablic  interests.  It  is  a  tadt 
condition,  therefore,  of  their  meeting  that  the  one  of  th^n 
comes  to  the  other  with  the  latest  information  respecting  the 
proposed  subject  of  insurance  which  reasonable  diligence  in 
the  use  of  reasonable  meims  of  communication  can  supply. 
If  there  be  no  information  forthcoming  notwithstanding 
important  events,  the  insurer  left  in  ignorance  is  entitled  to 
make  the  contnu^  and  to  rely  upon  this  condition  for  its 
defeasance  in  case  the  assured  against  his  duty  shall  have 
been  found  chargeable  with  concealment. 

It  is  on  the  principal  that  the  obligation  of  disclosing  the 
true  state  of  circumstances  affecting  the  proposed  subject  of 
insurance  up  to  the  latest  hour  at  which  communication  of 
intelligence  continues  to  be  reasonable,  is  imposed  by  law. 
It  is  for  him  to  discover  the  condition  of  his  ship  or  his  coi^ 
at  the  latest  possible  moment  before  he  insures  it,  or  anjthing 
relating  to  it,  freight  or  profits,  &c.,  and  if  his  agent  or 
correspondent  fails  to  forward  the  intelligence,  it  is  the 
assured  that  must  suffer  the  consequence  in  finding  his  policy 
invalid.  With  one,  and  only  one,  exception  among  all  the 
agents  and  correspondents  of  the  assured,  there  is  no  direct 
legal  obligation  on  them  in  relation  to  an  insurance  effected 
in  the  ordinary  way  unless  special  appeal  be  made  to  them 
or  any  of  them.  In  the  absence  of  such  a  special  appeal, 
within  the  limit  of  time  up  to  which  information  might 
reasonably  be  expected  by  the  principal,  whether  that  infor- 
mation be  communicated  or  not,  the  knowledge  of  these 
agents,  since  it  might  in  fact  have  been  the  knowledge  of  the 
assured,  must  be  deemed  in  law  to  be  his  knowledge  for  the 
I)urpose  of  entering  into  the  contract  of  marine  insurance. 
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It  is  not  intended  or  implied  that  there  is  a  breach  of  law  or 
legal  obligation  committed  by  these  subordinate  or  distant 
agents  by  their  not  forwarding  the  proper  intelligence  within 
proper  time.  A  breach  of  duty  in  their  business  relations  as 
commercial  agents  there  may  be  in  that  case,  such  as  their 
principal  in  his  commercial  capacity  may  efEectually  control, 
check,  and  even  punish.  But  that  there  is  a  breach  of  the 
condition  of  the  contract  by  their  principal  in  his  coming  to 
the  making  of  it  otherwise  than  posted  up  with  the  latest 
information  reasonably  possible  relating  to  the  subject  of 
insurance,  and  ready  to  communicate  the  same  so  far  as  the 
objects  of  the  contract  may  require,  is  the  English  law,  and 
of  the  Tery  essence  of  universal  justice.^ 

If  the  principal  employ  a  broker  to  effect  the  policy  for 
him,  he  thereby  extends  his  responsibility  for  all  knowledge 
of  the  subject  possessed  by  the  broker,  whether  acquired 
before  or  during  the  agency;  for  he  cannot  through  that 
agent  obtain  contract  rights  that  are  of  a  nature  inconsistent 
with  the  agent's  knowledge,  since  by  the  constitution  of 
the  agency  the  broker  owes  his  knowledge  to  his  prin- 
cipal, and  in  yirtue  of  his  principal's  duty  is  bound  to 
communicate  his  knowledge  to  the  insurer.  Such  agent, 
upon  finding  that  his  knowledge  is  hostile  to  the  in- 
terests of  his  principal,  cannot  throw  up  the  agency,  con- 
cealing still  what  he  knows,  and  intending  that  the  policy 
should  be  effected  through  a  broker  who  has  not  the  same 
knowledge,  without  thereby  putting  a  fraud  upon  the  insurer 
through  the  innocent  principal  and  defeating  the  validity  of 
the  policy  so  effected. 

Lord  Esher,  on  the  contrary,  holds  that  if  the  principal  and 
his  agent  through  whom  the  policy  is  effected,  disclose  all 
knowledge  of  the  subject  of  insurance  and  relating  to  the 
risk  actually  possessed  by  them  at  the  time  of  the  contract, 
the  law  is  satisfied ;  that  in  the  absence  of  legal  obligation 
upon  the  agent  to  oommimicate  his  knowledge  to  the  assured 

^  See  as  to  the  foregoing  proposi-  Montefiore,  L.  B.,  2  Q.  B.  611,  521, 
tions,  the  jadgment  in  Froudfoot  v.      522. 
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or  the  inRner,  no  other  agoit  than  he  Ihioiigfa  whom  the 
policy  is  effected  can  hind  his  piincipiil  hy  his  knowledge  if 
not  oomnimiioated;  and  that  there  is  no  impUed  ohligation  in 
law  npon  any  other  agent  to  oommunioate  his  inf  onnation. 
The  learned  Judge  thefefore  holds  that  Gladstone  r.  King, 
Froadfoot  r.  Montefiore,  and  Strihley  r.  Imperial  Marine 
Ins.  Co.,  cannot  he  sustained  in  law.^ 

His  Lordship  at  the  same  time,  lejeoting  poUio  policy  from 
all  connection  with  the  contract  as  heing  in  no  way  concerned, 
gires  this  acooimt  of  what  must  he  reoeiTed  as  a  very 
Petitions  origin  of  the  condition  attaching  to  it : — *^  It  seems 
to  me  that  the  only  persons  who  can  attach  a  condition  to  a 
contract  are  those  who  in  fact  make  the  contract.     Those  who 
have  nothing  to  do  with  the  making  of  the  contract  cannot 
haye  anything  to  do  with  agreeing  to  a  condition  whi(^  is  to 
affect  the  attaching  of  the  contract    He  who  makes  the 
contract  agrees  to  the  condition  that  it  shall  not  he  binding 
if  he  or  the  person  whose  dlter  ego  or  representatiye  he  is  has 
made  any  misrepresentation,  or  has  been  guilty  of  any  con- 
cealment.     This  confines  the  consideration  of  an  agent's 
conduct  to  the  condoct  of  the  agent  by  or  through  whom  the 
contract  is  made."'    This  is  a  very  narrow  and  unfounded 
view  of  the  condition  attached  to  the  contract,  and  I  think 
wholly  unnecessary  to  his  Lordship's  general  conclusion  on  the 
law  of  the  case ;  for  it  may  safely  be  averred  that  never  in 
fact,  since  a  contract  of  insurance  was  for  the  first  time  made, 
has  such  a  condition  been  mentioned  between  the  parties  or 
their  agents.     The  law,  on  the  contrary,  not  leaving  this 
provision  to  the  discretion  of  the  parties  or  their  agents,  but 
with  a  view  to  preserving  the  advantages  of  marine  insurance, 
and  preventing  contracts  of  that  nature  from  becoming  mere 
gambling  wagers,  implies  such  a  condition  from  the  nature 
and  objects  of  the  contract,  but  allows  the  parties,  if  they 
think  fit,  by  express  terms  in  the  contract  to  exclude  the 


1  Blaokbnxn  v.  Vigon,  65  L.  J.  >  65  L.  J.  (Q.  B.)  861. 

(Q.  B.)  347. 
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oondition  from  attaching,  a  permission  whioh  they  are  not 
known  ever  to  have  used. 

The  oase^  in  which  this  disoussion  arose  was  as  follows  : — 
BlaokbiLm  &  Co.,  of  G-lasgow,  finding  that  a  ship  on  whioh  BlAokbam  9. 
they  were  insurers  was  four  or  five  days  overdue,  instructed  "***"' 
Murison  &  Co.,  of  the  same  place,  to  procure  a  re-insurance, 
and  they  applied  to  their  London  agents,  Thompson  &  Co., 
for  that  purpose.  One  hour  later  on  the  same  day,  Murison 
was  informed  of  facts  tending  to  show  that  the  ship  had  been 
lost  some  days  previously.  Soon  after  came  the  reply  from 
London,  quoting  a  higher  rate  than  the  limit  fixed.  Murison 
showed  the  plaintiffs  the  reply,  and  then,  without  communi- 
cating to  them  the  information  as  to  the  loss,  telegraphed  in 
the  name  of  the  pledntiffs  to  London,  and  thus  put  the 
plaintiffs  in  direct  communication  with  their  agents  in 
London,  thereby  terminating  Muiison's  connection,  with  the 
business.  Be-insurances  to  the  amount  of  800/.  were  effected 
in  London  the  same  afternoon;  but  as  rates  continued  to 
rise,  the  plaintiffs  closed  their  communications  with  Thompson 
&  Co.,  and  next  day  through  their  own  brokers,  Boxburgh  & 
Co.,  in  London,  effected  the  policy  with  the  defendant  Vigors. 
Up  to  this  time  both  Vigors  and  the  plaintiffs  Blackburn  & 
Co.  were  ignorant  of  any  material  information  about  the  ship. 
Lord  Esher  held  upon  that  state  of  facts,  that  as  Murison's 
agency  was  terminated  before  the  policy  was  effected  with 
the  defendant,  that  policy  was  not  invalidated  by  the 
knowledge  acquired  and  not  communicated  by  Murison 
whilst  he  was  the  plaintiff's  agent.  The  other  members  of 
the  Court,  Lindley  and  Lopes,  L.  JJ.,  accepting  the  previous 
decisions  of  the  English  Judges,  referred  to  and  dissented 
from  by  Lord  Esher,  as  being  well  founded  in  law,  and 
advisable  in  public  policy  for  the  prevention  of  fraud,  held 
that  the  contract  was  void  by  reason  of  the  concealment  of  a 
material  fact  known  to  Murison  whilst  his  agency  for  the 
plaintiffs  continued. 

^  Bladcbum  1^.  Vigors,  66  L.  J.  (Q.  B.)  347. 
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JAndley,  L.  J.,  sayB,  '^  It  sqppean  to  me  to  be  eetaUiahed 
by  the  oases  to  which  I  have  ref erred,  that  in  order  to  preTrait 
fraud  and  wilful  ignoranoe  on  the  part  of  persons  effeotin^ 
insurances,  no  policy  can  be  enforced  by  an  assured  who  has 
heefiL  deliberately  kept  in  ignoranoe  of  material  facts  by  some 
one  whose  morale  if  not  kgaly  duty  it  was  to  inform  him  of 
them,  and  who  has  been  kept  in  sach  ignorance  purposely  in 
order  that  he  might  be  able  to  effect  the  iosuranoe  without 
disclosing  those  &ots."^ 


xVoQidfooi  IF, 
JContefiivd. 


In  the  case  of  Proudfoot  r.  Montefiore,  the  plaintiff,  in 
Mandbiester,  employed  an  agent  at  Smyrna,  who  purchased 
and  shipped  for  him  there  a  cargo  of  madder,  of  which  he 
adyised  him  on  the  12th  Jannaiy,  and  forwarded  the 
shipping  documents  on  the  19th.  The  ship  sailed  on  the 
23rd  of  that  month,  and  went  ashore  the  same  day,  whereby 
there  was  a  total  loss  of  the  cargo.  Next  day  the  agent  had 
intelligence  of  the  loss,  and  might  have  tel^iaphed  the 
casualty  to  his  principal  immediately,  but  refrained  on 
purpose  that  his  principal  might  insure  the  cargo.    On  the 


1  66  L.  J.  (Q.  B.)  358. 

I  have  cited  the  wokU  of  lindley, 
L.  J.,  for  the  purpose  of  showing  his 
yiew  of  the  kind  of  obligation  which, 
as  I  understand  him,  he  considered 
binding  on  Mnrison  or  any  agent  in 
the  relation  which  he  sustained  under 
the  circumstances  of  the  case  before 
the  Court;  but  as  in  no  way  ex- 
pressing his  Lordship's  Tiew  of  the 
nature  of  the  obligation  under  which 
commercial  agents  and  correspon- 
dents generally  are  bound  to  com- 
municate important  events  affecting 
the  property  of  their  principals. 
This  latter  obligation  I  have  ven- 
tured, on  the  auUiority  of  Proudfoot 
V.  Montefiore,  and  from  considera- 
tion of  the  nature  and  purposes  of 
the  contract  of  marine  insurance 
taken  in  connection  with  the  general 
commercial  law,  and  the  purposes 


and  ends  that  such  agents  in  com- 
meroe  are  appointed  to  serve, — ^I 
have  ventured  to  describe  as  a  mero 
bnainessduty,  anyf ailnre  in  which  can 
be  effectually  and  promptly  checked 
by  the  principal.  On  the  principal, 
therefore,  it  is  no  injustice  to  lay 
the  legal  duty,  and  the  consequent 
loes  which  accrues  from  failure  in 
that  duty.  I  cannot  but  think  with 
all  the  English  Judges,  who  in  later 
times  have  delivered  their  opinions 
from  the  Bench,  that  if  the  law 
shall  be  determined  in  accordance 
with  the  opinion  of  Lord  Esher,  ex- 
pressed in  Blackburn  v.  Vigors, 
marine  insurance  will  become  a  con- 
tract uberrima  firaudU,  and  the 
Judge's  function  in  reepeot  of  it,  the 
helpless  concession  of  their  demands 
to  the  fraudulent  parties. 
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26th,  whioh  was  the  earliest  post-day  for  England,  he 
announced  the  loss  to  his  principal  by  letter.  Meanwhile^ 
before  the  arriyal  of  that  letter,  but  after  the  loss  had  been 
posted  on  Lloyd's  lists,  the  principal  effected  an  insurance 
on  the  cargo.  It  was  held,  that  the  policy  was  Toid  on  the 
ground  of  concealment  of  material  facts  with  a  fraudulent 
intention  by  the  agent.^ 

"  The  implied  condition  on  which  the  underwriter  under- 
takes to  insure, — not  only  that  every  material  fact  which  is, 
but  also  that  every  fact  which  ought  to  be,  in  the  knowledge 
of  the  assured  shall  be  made  known  to  him — wsis  not  ful- 
filled ;  and  as  was  said  by  the  Court  in  Fitzherbert  v,  Mather, 
where  a  loss  must  fall  on  one  of  two  innocent  parties  through 
the  £raud  or  negligence  of  a  third,  it  ought  to  be  borne  by 
the  party  by  whom  the  person  guilty  of  the  fraud  or  negli- 
gence has  been  trusted  or  employed"^  The  Court  con- 
tinued:— "By  thus  holding  we  shall  prevent  the  tendency 
to  fraudulent  concealment  on  the  part  of  masters  of  vessels 
and  agents  at  a  distance,  in  matters  on  which  they  ought  to 
communicate  information  to  their  principals,  as  also  any 
tendency  on  the  part  of  principals  to  encourage  their  servants 
and  agents  so  to  act." 

In  the  course  of  their  judgment  the  Court,  besides  review-  Ruggles  r. 
ing  the  English  decisions  and  approving  of  them,  considered  interest  Ina. 
the  American  case  of  Euggles  v.  General  Interest  Ins.  Co.,* 
before  Mr.  Justice  Story,  and  expressed  their  disapprobation 
of  the  decision,  and  of  the  reasoning  by  which  the  learned 
Judge  supported  it.  In  that  case,  on  the  9th  February  the 
assured,  resident  at  Newport,  Ehode  Island,  effected  a  policy 
in  Boston  on  the  sloop  Harriet  for  six  months  in  the  coasting 
trade  of  the  United  States.  That  vessel  had  sailed  on  the 
12th  January  previous,  and  was  totally  lost  on  Cape  Hatteras 
on  the  19th  of  the  same  month,  and  between  that  date  and 
the  date  of  the  policy,  the  master  had  purposely  refrained 


1  Proudfoot  r.  Montefiore,  L.  B.,  '  L.  B.,  2  Q.  B.  622. 

2  Q.  B.  511.  '  4  Maaon^  74. 
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from  oommunioating  the  loss  to  her  owner  in  order  that  he 
might  have  time  to  insnre.  The  learned  Judge  in  the  &ce 
of  these  facts  sustained  the  yalidity  of  the  policy,  and  his 
reasoning  in  support  of  the  decision  has  been  revived  and 
adopted  in  England  by  the  Master  of  the  ItoUs  in  the  recent 
case  of  Blackburn  v.  Vigors.  Mr.  Justice  Story's  decision 
was  sustained  on  appeal  in  the  Supreme  Court,  not  only  on 
the  ground  that  the  master  was  not  an  agent  for  the  purpose 
of  effecting  the  insurance,  but  also  on  the  extraordinary 
ground  that  by  the  loss  of  the  vessel  the  master  had  ceased 
to  be  the  agent  of  the  assured.^ 

An  exception  A  question  that  has  received  but  little  attention  hitherto, 
made  by  ^e  although  involved  as  the  ratio  decidendi  in  two  English  cases, 
?^^  is  by  the  criticism  of  the  Master  of  the  Rolls  become  too 

emphatic  to  be  dismissed  with  mere  mention  of  the  judicial 
preference  for  one  view  of  it  rather  than  another.  Suppose 
that  a  commercial  agent  of  the  assured  should  omit,  contrary 
to  his  business  duty,  but  without  fraudulent  purpose,  any 
mention  of  a  material  fact  relating  to  the  subject  of  insur- 
ance, and  as  a  direct  consequence  of  tins  omission  no  mention 
is  or  can  be  made  of  it  by  the  innocent  principal  in  procuring 
the  policy ;  what  is  the  effect  in  law  upon  the  policy  so  pro- 
cured? Merely,  said  Lord  Ellenborough,  the  implied  ex- 
ception from  the  policy  of  the  average  loss  resulting  from 
the  facts  omitted  from  mention  by  the  agent.'  I  prefer  the 
opinion,  said  Blackburn,  J.,^  that  where  there  is  no  fraud  on 
the  part  of  the  agent,  the  policy  is  not  void,  save  in  respect 
of  the  average  loss  not  mentioned.  The  learned  Judge  and 
Lush,  J.,  go  thus  far  in  their  judgment;  Quain,  J.,  their 
colleague,  on  the  contrary — "All  we  need  say  is  that  the 
question  was  not  taken  at  Nisi  Prius,  otherwise  it  might 
have  been  necessary  to  take  the  opinion  of  the  jury  as  to  the 
materiality  of  the  omitted  communication." 

But  perhaps  the  most  extraordinary  thing  in  relation  to  this 

^  12  Wheaton,  408.  >  Stribley  v.  Imperial  Mar.  Ina. 

*  Gladstone 9. King,  lM.ftSel.35.      Co.,  L.  B.,  2  Q.  B.  607. 
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question  is  exhibited  in  the  judgment  of  the  Court  in  Proud- 
foot  V.  Montefiore;  for  after  expressing  their  opinion  that 
Ghidstone  v.  King  was  well  decided,  thej  follow  that  opinion 
up  with  language  which  is  wholly  subversive  of  the  decision 
so  approved  of,  in  so  far  as  that  decision  sustained  the  validity 
of  the  policy,  notwithstanding  the  concealment  of  a  material 
fact.  They  say,*  "  If  an  agent  whose  duty  it  is,  in  the  ordi- 
nary course  of  business,  to  communicate  information  to  his 
principal  as  to  the  state  of  a  ship  and  cargo  omits  to  dis- 
charge such  duty,  and  the  owner,  in  the  absence  of  informa- 
tion as  to  any  fact  material  to  be  communicated  to  the 
underwriter,  effects  an  insurance,  such  insurance  will  be  void, 
on  the  ground  of  concealment  or  misrepresentation.  The 
insurer  is  entitled  to  assume,  as  the  basis  of  the  contract 
between  him  and  the  assured,  that  the  latter  will  communi- 
cate to  him  every  material  fact  of  which  the  assured  has,  or 
in  the  ordinary  course  of  business  ought  to  have,  knowledge ; 
and  that  the  latter  will  take  the  necessary  measures,  by  the 
employment  of  competent  and  honest  agents,  to  obtain 
through  the  ordinary  channels  of  intelligence  in  use  in  the 
mercantile  world,  all  due  information  as  to  the  subject- 
matter  of  insurance.  This  condition  is  not  complied  with 
where,  by  the  fraud  or  negligence  of  the  agent,  the  party 
proposing  the  insurance  is  kept  in  ignorance  of  a  material 
fact,  which  ought  to  have  been  made  known  to  the  under- 
writer, and  through  such  ignorance  fails  to  disclose  it.'' 

This  language,  in  perfect  accord  with  which  the  several  pro- 
positions to  be  f oimd  near  the  commencement  of  this  chapter 
have  been  laid  down,  gives  full  effect  to  the  concealment  of 
a  material  fact,  although  it  originate  with  a  mere  irrespon- 
sible agent,  and  he  has  in  it  no  fraudulent  purpose ;  and  it 
properly  lays  the  effect  of  the  concealment  as  if  the  sole  fact 
of  the  concealment,  together  with  the  duty  of  disclosure,  were 
on  the  principal  in  negotiating  the  policy.  It  were  vain 
labour  here  to  conjecture  what  might  have  been  in  the  mind 

1  Prondfoot  v.  Montefiore,  L.  R.,  2  Q.  B.  511,  621. 
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of  Lord  Ellenboroagh  or  of  Lord  Blaokl)ttm.  in  giving  the 
effect  of  law  to  the  opinion  which  they  expressed  in  the  oases 
that  follow. 
GladBtone  if.  In  Ghladstone  v.  £ing/  the  vessel  had  been  driven  on  the 
rocks  in  Manchineal  harbour,  Jamaica,  and  got  off  again, 
seemingly  without  injury ;  and  the  master,  with  no  fraudu- 
lent intent,  omitted  to  mention  it  in  his  correspondence  with 
his  owner;  but  on  arriving  home,  the  vessel  was  examined 
and  found  to  have  sustained  damage  from  the  rocks  to  the 
extent  of  15  per  cent.  Lord  Ellenborough  and  the  rest  of 
the  Court  held,  that  the  policy  was  not  void,  but  that  the 
partial  loss,  the  only  claim  in  the  action,  was  an  implied 
exception  out  of  the  policy.  Such  a  decision  was  admitted 
by  the  learned  Chief  Justice  to  be  a  novelty,  as  Scarlet  at  the 
bar  had  asserted  it  to  be.  The  effect  of  it  in  respect  of  the 
assured  was,  that  he  neither  recovered  his  loss  nor  got  back 
his  premiums.  The  insurer  retained  his  premiums  though 
there  had  been  no  fraud,  the  only  meaning  of  that  being" 
that  it  was  held  a  valid  policy,  but  did  not  cover  the  partial* 
loss.  As  there  teas  no  other  iosSj  nor  hazard  of  further  loss 
happening^  no  iorong  could  arise  to  the  insurer.  But  then 
to  accept  this  judgment  as  involving  a  general  principle  and 
to  apply  it  to  other  cases  not  exactly  similar  in  facts  and 
circumstances,  would  be  not  to  judge  of  facts,  but  to  speculate 
about  the  unknown,  whether  subsequent  losses  were  or  were 
not  the  consequences  of  the  average  loss  that  had  been  con- 
cealed. 
Stribley  V,  In  a  more  recent  case^  before  the  Queen's  Bench  Division^ 

Idb.  Co.  the  ship  whilst  lying  off  Mazagan,  in  an  open  roadstead,  the 

usual  place  of  loading,  had  been  driven  out  to  sea  by  a 
hurricane  from  her  anchorage  with  loss  of  her  anchor  and 
chedn ;  but  no  mention  of  this  had  been  made  by  the  master 
in  a  letter  written  to  his  owner  a  week  after  it  had  happened, 
and  consequently  no  mention  was  made  of  it  by  the  owner  to 

M  M.  &  Sel.  85. 

2  Stribley  v.  Imperial  Mar.  Ins.  Co.,  1  Q.  B.  Div.  607. 
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the  underwriter  at  the  time  of  effecting  the  policy.  This 
was  the  last  letter  the  owner  had  from  the  master,  and  the 
ship  after  leaving  Mazagan  was  never  again  heard  of.  The 
Court,  as  to  the  total  loss,  sent  the  ease  to  a  second  trial  on  a 
question  of  concealment  by  the  owner  himself,  which  will 
come  under  notice  separately ;  but  as  to  this  partial  loss  of 
the  anchor  and  chain,  they  held,  following  G-ladstone  v.  King, 
that  in  the  absence  of  fraud  on  the  part  of  the  master  in 
suppressing  all  mention  of  it,  the  loss  was  not  covered  by 
the  policy,  though  the  policy  was  not  thereby  rendered  void. 
At  the  same  time  they  refused  to  enter  the  verdict  for  the 
defendant,  even  as  to  the  partial  loss,  as  it  might  be  the 
subject  of  further  investigation  at  the  new  trial. 

What  was  the  effect  of  the  hurricane  upon  the  vessel 
which  drove  her  out  to  sea,  whether  she  did  not  return  to  her 
anchorage  a  mere  wreck,  only  hanging  together  sufficiently 
to  take  in  the  rest  of  her  cargo,  but  ready  to  founder  in  the 
first  dirty  weather  she  met  with,  or  whether  the  loss  of  her 
anchor  and  chain  did  not  contribute  to  her  total  loss,  are 
possibilities  which  cannot  be  proved  or  disproved,  which  yet 
Lord  Blackburn  assumes  to  be  all  one  way,  and  this  not  only 
without  the  shadow  of  a  principle  to  justify  him,  but  in 
defiance  of  the  principle  that  concealment  in  one  material 
point,  apart  from  fraud,  vitiates  the  whole  policy. 

If  an  agent,  in  ignorance  of  a  loss,  effect  insurance  for  his 
principal  who  knew  of  the  loss,  but  not  in  time  to  counter- 
mand the  policy,  it  is  not  void  by  reason  of  the  non- 
communication. If  a  principal,  knowing  of  the  loss,  effect 
insurance  through  an  agent  who  was  ignorant  of  it,  this 
concealment  of  the  fact  of  loss  vitiates  the  policy.^ 

The  underwriter,  equally  as  the  assured,  is  bound  to  dis-  Conoealment 
close  all  circumstances,  peculiarly  within  his  own  knowledge,  Jliter.^ 
in  any  degree  affecting  the  risk;  and,  therefore,  if  at  the 
time  of  subscribing  the  policy,  he  know  that  the  ship  has 
arrived  safe,  the  contract  is  void  as  to  him,  and  the  premium 

1  Yalin,  liv.  3,  t.  6,  art.  40,  p.  95. 
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may  be  reoovered  baok.^  Moreover,  when  he  underwrites  by 
means  of  an  agent,  he  does  so  subject  to  the  law  of  principal 
and  agent  ahready  considered. 

Two  pointB  It  ifl  the  duty  of  the  assured  to  communicate  to  the  under- 
the  nature  of  Writer  all  the  intelligence  he  has  that  may  affect  the  mind  of 
oommimioa-  ^^  underwriter  as  to  either  of  the  two  following  points: 
*^°^-  Ist,  whether  he  will  take  the  risk  at  all;   2nd,  at  what 

premium  he  will  take  it. 

This  is  a  duty  attaching  at  the  time  of  effecting  the 
insurance,  and  not  at  all  dependent  on  subsequent  events,^ 
for  the  effect  of  a  concealment  on  the  policy  is  determined 
not  by  its  eventual  relation  to  the  nature  of  the  risk,  but 
with  reference  to  its  immediate  influence  on  the  judgment  of 
the  underwriter.  For  so  is  the  law,  that  were  the  intelligence 
concealed  to  turn  out  to  be  wholly  unfounded,  or  the  loss  to 
arise  from  a  cause  totally  unconnected  with  the  fact  concealed, 
the  policy  is  nevertheless  void. 
Seaman  •».  The  agent  of  the  assured,  before  effecting  the  policy,  held 

f^onneFoan. 

a  letter  from  the  captain  of  another  ship  stating  that  he  had 
been  in  company  with  the  ship  insured,  and  lost  sight  of  her 
all  at  once  at  twelve  o'clock  at  night, — that  she  had  been 
reported  leaky  by  her  captain  the  day  before, — and  that  a 
hard  gale  had  ensued  the  day  after.  It  was  held  that  this 
intelligence  ought  to  have  been  communicated  to  the  under- 
writer, and  that  the  policy  was  void  by  reason  of  its  suppres- 
sion ;  yet  in  point  of  fact  the  inference  suggested  by  the 
intelligence  turned  out  to  be  unfounded,  and  the  ship  was 
lost,  not  by  perils  of  the  sea,  but  by  capture,  and  that  not 
till  a  week  after  the  period  to  which  the  letter  referred.' 
Lynch 9.  A  policy  was  effected  on  goods  on  board  "ship  or  ships" 

^  Per  Lord  Mansfield,  in  Carter  v,  Bunsford,  8,  C,  in  error ;   14  East, 

Boehm,  1  W.  Bl.  694  ;  3  Burr.  1909.  494,  497 ;  and  of  the  Court  in  Strib- 

See  alao  3  Beneoke,  System  dee  Asse*  ley  v.  Imperial  Mar.  Ins.  Co.,  1  Q. 

curanz,  c.  x.  pp.  90,  91.  B.  D.  607. 

2  See  the  dicta  of  Mansfield,  C.  J.,  '  Seaman   v,   Fonnerean,    2   Str. 

Lynch  r.  Hamilton,  3  Tannt.  37,  44,  1183. 
.  and  of  Lord  Ellenborough,  Lynch  r. 
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from  the  Canary  Islands  to  London,  by  an  agent  of  the 
assured,  who  at  the  time  knew  that  a  portion  of  the  goods  to 
be  insured  were  on  board  The  President^  and  also  that  The 
President  had  been  reported  at  Lloyd's,  as  at  sea,  deep  and 
leaky.  He  did  not  inform  the  underwriter  that  The  President 
was  one  of  the  ships  connected  with  the  proposed  risks,  so 
that  the  imderwriter  had  no  means  of  applying  the  intelli- 
genoe  existing  at  Lloyd's.  Under  these  circumstanoes  the 
Court  of  Common  Pleas  held,  and  the  Court  of  King's  Bench 
affirmed  their  decision,  that  the  suppression  of  this  fact  by 
the  assured  vitiated  the  policy,  notwithstanding  it  turned  out 
that  the  intelligence  at  Lloyd's  was  unfounded,  The  President 
never  having  been  deep  or  leaky  on  any  part  of  the  voyage 
insured,  and  that  she  was  lost,  not  by  perils  of  the  seas  at 
all,  but  by  capture,  which  occurred  three  weeks  after  the 
period  referred  to  in  Lloyd's  intelligence.* 

The  result,  therefore,  is,  that  every  concealment  by  the  R98altof  the 
assured  of  a  material  fact,  whether  by  design  or  mistake, 
avoids  the  policy ;  and  that  it  has  this  effect,  although  the 
intelligence  suppressed  should  ultimately  turn  out  to  be 
untrue,  or  the  loss  to  have  arisen  from  a  cause  quite  different 
from  that  which  the  intelligence,  if  oommunicated,  might 
have  given  reason  to  apprehend. 

The  practical  rule  for  policy  brokers  and  other  agents,  Practical  rule 
consequently,  is  to  disclose  to  the  underwriter  all  they  know^ 
respecting  the  proposed  adventure,  and  not  to  exercise  their 
own  judgment  as  to  the  materiality  of  any  part  of  the 
information  they  possess;  for  if  they  do  not  disclose  the 
whole,  and  what  is  kept  back  appears  to  the  Court  to  be 
material,  the  policy  will  be  avoided,  though  the  concealment 
was  without  any  intention  of  fraud,  and  arose  merely  from 
an  error  of  judgment.^ 

If  fraud  enter  into  the  contract  it  vitiates  the  policy.  Fraud, 
whether  the  thing  concealed  be  material  or  otherwise. 

^  LtdcIi  r.  Hamilton,  3  Taunt.  37 ;  '  See    per  curiam,  in  Shirley  v. 

Lynch  v,  Donsford,  14  East,  494,      Wilkinson,  1  Doug.  306,  note. 
S.  C,  in  error. 

M.  0  0 
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A  series  of  four  open  policies  on  fruit  and  piodaoe  from 
Greece  and  the  Ionian  Islands  to  Liverpool  or  London  "  by 
fillip  or  ships  "  was  effected  at  several  successiYe  dates  in  the 
year  1875,  the  one  to  follow  and  succeed  the  other  of  them 
seriatim.  At  the  time  of  effecting  the  later  two  of  these 
policies  respectively,  declarations  of  shipments  had  been  made 
on  the  earlier  two  of  the  four  policies,  but  they  remained 
unexhausted  to  a  large  amount  in  consequence  of  the  ship- 
ments having  been  declared  very  much  under  their  real 
value.  It  was  after  the  safe  arrival  of  the  respective  cargoes, 
and  to  enable  the  assured  to  place  other  cargoes  under  pro- 
tection of  the  premiums  already  'exhausted  by  previous  ship- 
ments, that  these  declarations  under  value  were  made.  In 
this  state  of  facts  there  was  a  total  loss  of  a  large  shipment 
of  produce  sunk  in  the  Thames,  which  was  declared  on  the 
apparently  unexhausted  policies,  and  on  the  policies  which 
had  been  effected  to  follow.  The  jury,  having  regard  to  tho 
effect  of  what  seemed  to  be  the  unexhausted  state  of  the 
earKer  poKcies  in  inducing  the  underwriters  to  subscribe  the 
later  policies,  found  that  the  declarations  under  value  were 
a  material  fact  which  had  been  fraudulently  concealed  at  the 
time  of  negotiating  the  two  kter  poUdes,  and  the  Court  of 
Appeal  sustained  their  finding.^ 


Time  of  sail-  The  time  of  the  ship  sailing,  or  the  time  of  her  being  last 
laft  heard  of.  heard  of,  are  facts  which,  one  or  other,  must  enter  into  and 
form  part  of  every  conceivable  case.  But  whether  in  any 
particular  case,  this  or  that,  as  it  happens  to  be,  is  a  material 
fact  to  be  disclosed  on  occasion  of  proposing  to  insure,  is 
often  a  question  of  critical  and  perplexing  difficulty.  The 
criterion  of  the  materiality  of  any  fact  has  been  already 
stated.  Beyond  this,  it  seems  that  nothing  more  definite 
can  be  laid  down.  What  seemed  to  be  a  more  definite  rule, 
Isdd  down  by  so  high  authority  as  Tindal,  C.  J.,  must  now  be 
considered  as  set  aside. 

^  Eivaz  i*.  Gertissi,  6  Q.  B.  D.  222. 
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That  learned  Judge,  in  Elton  v.  Larkins,^  said: — "The 
law  clearly  is,  that  a  party  is  not  bound  to  communicate  the 
time  of  sailing  of  a  ship,  unless  at  the  time  of  effecting  the 
policy  the  6hip  is  what  is  called  a  missing  ship.  If  the 
imderwiiter  inquires  and  a  false  answer  is  given,  that  will 
vitiate  the  policy ;  but  it  is  not  generally  necessary  d  priori 
that  the  assured  should  communicate  the  time  of  sailing.'* 

Except  what  relates  to  the  false  answer,  every  part  of  this 
statement  may  now  be  considered  to  be  effectually  impugned 
by  the  following  cases : 

A  policy  on  ship  "  at  and  from  Mazagan  "  was  effected  by  StriUey  v. 
the  plaintiff  on  the  24th  of  February,  who,  at  the  time  of  ins.  Co. 
effecting  it,  made  no  mention  of  a  letter  received  by  him  on 
the  24th  of  January,  from  the  master  of  the  ship,  dated  the 
9th  of  January,  and  stating  that  he  had  had  a  fine  passage 
out,  that  he  had  commenced  loading,  but  had  very  bad 
weather  and  did  not  know  when  he  would  finish ;  he  would 
write  again.  The  master  never  did  write  again ;  and  the 
ship  after  sailing  from  Mazagan  was  never  again  heard  of. 
The  main  question  put  to  the  jury  by  Grove,  J.,  following 
the  above  authority  of  Tindal,  C.  J.,  was,  whether  the  ship 
was,  at  the  time  of  effecting  the  policy,  an  overdue  shipP 
The  jury  found  in  the  negative,  and  gave  a  verdict  for  the 
plaintiff.  But  the  defendant  moved  for  a  new  trial  on  the 
ground  of  misdirection.  The  Court,  Blackburn,  J.,  presiding, 
held  that  the  proper  question  had  not  been  put  to  the  jury, 
and  said  that  the  proper  question  was,  whether  the  contents 
of  the  master's  letter,  the  dates  at  which  it  had  been  written 
and  received,  and  the  time  that  had  elapsed  since  anything 
had  been  heard  of  the  vessel,  were  not  facts  which  might 
properly  have  infiuenced  the  imderwriter  as  to  the  accepting 
of  the  risks.  ''I  think,"  said  Blackburn,  J.,  ''the  test  is 
whether  a  fair  and  reasonable  underwriter,  looking  at  this 
letter  and  the  circumstances  under  which  it  was  received^ 

^  Hton  V.  Larkina,  6  G.  &  P.  392. 
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would  say,  *  I  think  this  is  a  speculative  risk,  which  I  will 
either  decline  to  take,  or,  if  I  do  take  it,  it  shall  be  at 
a  greater  premium  than  is  usuaL' "  ^ 

R»*oMer-  A  shipowner,  on  the  22nd  of  February,  having  informa- 

tion that  his  ship  had  sailed  from  the  coast  of  Africa  on  the 
2nd  of  October,  directed  his  broker,  "  as  the  ship  had  been 
rather  long,  and  he  did  not  think  it  prudent  to  run  so  large 
a  risk  at  so  critical  a  time,"  to  effect  an  insurance  on  her 
"at  and  from  the  coast  of  Africa  to  the  West  Indies;" 
adding,  "We  expect  to  hear  from  her  soon;"  and  ordering 
the  broker  to  communicate  to  the  underwriters  "that  the 
ship  was  on  the  coast  on  the  2nd  of  October,"  but  saying 
nothing  of  her  having  sailed  on  that  day.  There  was  here 
an  implied  misrepresentation,  and  an  express  concealment, 
which  the  Court  held  to  be  fatal  to  the  policy.* 

M'Andrew  r.       So,  where  the  owner,  on  the  24th  of  November,  received 

Bell.  -         . 

a  letter  from  Lisbon,  written  on  the  8th  of  November,  m- 
f orming  him  that  the  ship  was  then  ready  to  sail  from  that 
port,  but  did  not  effect  an  insurance  on  her  imtil  the  2nd  of 
December,  after  the  airival  from  Lisbon  of  another  vessel 
which  had  sailed  at  the  same  time  as  the  ship  insured,  and 
even  then  did  so  without  conmiunicating  to  the  underwriters 
the  letter  he  had  previously  received ;  Lord  Kenyon  held  that 
the  keeping  back  this  letter  avoided  the  policy.' 

AU  ships  sailing  to  the  Baltic  before  the  abolition  of  the 
Sound  dues,  used  to  touch  at  Elsinore  to  pay  these  dues,  and 
were  entered  in  a  list  called  the  Sound  List:  the  voyage 
from  Liverpool  to  Elsinore  could  then  be  performed  in  from 
fourteen  to  eighteen  days,  and  the  list  be  brought  to  England 
in  ten  or  twelve ;  bo  that,  in  thirty  days,  at  the  most,  it  could 
be  known  here  whether  a  ship  sailing  from  Liverpool  had  or 
Webster  v.      had  not  touched  at  Elsinore.    Hence,  where  an  insurance  was 

Foster. 

effected  on  the  23rd  of  October,  on  a  ship  from  Liverpool  to 

*  Stiibley  r.  Imperial  Mar.  Ins.      shall  on  Ins.  466. 
Ck).,  1  Q.  B.  Di7.  507.  ^  M'Andrew  v.  Bell,  1  £sp.  373. 

«  Batcliffe  v.  Shoolbred,  1  Mar- 
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the  Baltic,  and  it  appeared  that  the  ship  had  sailed  from 
Liverpool  on  the  7th  of  September,  or  more  than  six  weeks 
(forty-six  days)  before  the  policy  was  effected,  and  no  news 
had  been  heard  of  her  down  to  that  time.  Lord  Kenyon  told 
the  jury  that  the  plaintiffs,  at  the  time  the  policy  was  effected, 
must  have  suspected  the  ship  to  be  a  missing  ship,  and  ought 
to  have  communicated  to  the  underwriter  the  time  of  her 
sailing.^ 

It  was  remarked  in  this  case  by  his  Lordship  as  a  sus- 
picious circumstance,  that,  though  the  plaintiffs  were  in 
London  at  the  date  of  the  policy,  and  could  have  effected  it 
there,  they  chose  to  get  it  effected  at  Hull.  It  also  appeared 
that  the  underwriters  inquired  of  the  broker  the  time  of 
the  ship's  saUing,  and  that  he  told  them  he  knew  nothing 
about  it,  having  no  information  from  the  plaintiff  on  the 
subject. 

The  voyage  from  Berderygge  to  London  waa  often  per-  Wffleav. 
formed  in  four  or  five  days,  and,  when  the  weather  was  not 
favourable,  in  about  ten  days.  On  the  13th  of  December,  the 
consignees  in  London  received  from  the  shipper  of  the  goods 
in  Berderygge  a  letter,  dated  the  30th  of  November,  and 
containing  these  words:  ''I  think  the  captain  will  sail  to- 
morrow ;  but  should  he  not  be  arrived  in  your  port,  be  so 
kind  as  to  make  the  insurance  as  low  as  you  possibly  can  on 
my  account." 

The  consignees  accordingly  effected  an  insurance  on  the 
goods  "  from  Berderygge  to  London,''  on  the  14th  of  Decem- 
ber, the  day  after  receiving  this  letter,  and  without  communi- 
cating it  to  the  underwriters.  It  turned  out  that  the  ship 
did  not,  in  fact,  sail  till  the  24th  of  December ;  yet  the  Court 
held  the  suppression  of  the  letter  to  be  a  fatal  concealment. 
Though  the  jury  had  found  for  the  plaintiff,  on  the  ground 
that  the  concealment  was  not  material,  the  Court  sent  the 
case  down  for  a  new  trial,  and  then  a  verdict  was  given  for 
the  defendant.^    It  appeared  moreover  to  the  Court,  from  the 

^  Webster  v.  Foster,  1  Esp.  405.         14.    I  submit  in  this  case  (and  that 
'  Willee  r.  Glover,  1 B.  &  P.  N.  B.      on  the  high  authority  of  Maule,  J., 
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Bridges  9, 
Huoter. 


Foley  f . 
Molme. 


terms  of  the  shipper's  letter,  that  in  his  opinion  a  high 
premium  would  probably  be  exacted  if  the  ship  had  not 
arrived  before  his  letter ;  the  letter,  therefore,  seemed  to  them 
material  to  be  oommunioated  to  the  underwriters,  with  a  yiew 
to  the  premium. 

An  insurance  was  effected  on  the  12th  of  November,  on 
wines  by  The  Stag^  "  at  and  from  Oporto  to  Liverpool,"  "  to 
return  four  guineas  per  cent,  for  convoy  and  arrival" 
Twelve  days  before  effecting  this  insurance  the  plaintiff  had 
received  two  letters,  written  from  Oporto,  one  on  the  lllh 
of  October,  statiug,  '*We  are  loading  the  wines  on  board 
The  Staffj  Captain  Whatley,  who  pretends  to  sail  after  to- 
morrow;" the  other,  dated  the  iJrth  of  October,  enclosing 
the  bills  of  lading,  which  were  filled  up  with  the  words 
"With  convoy."  Neither  of  these  letters  was  communi- 
cated to  the  imderwriters.  Tfie  Staff  did  sail  on  tho  13th 
of  October,  but  failing  to  come  up  with  convoy,  was  obliged 
to  put  into  Lisbon.  The  convoy  with  which  she  ought  to 
have  sailed  arrived  in  London  before  her  on  the  31st  of 
October,  and  on  the  1st  of  November  a  list  of  the  ships  that 
had  sailed  with  it  was  entered  at  Lloyd's,  in  which  the  name 
of  The  Staff  was  not  included.  Lord  EUenborough  told  the 
jury  that  the  question  was,  whether  a  disclosure  of  these 
letters  would  probably  have  varied  the  judgment  of  the 
underwriter  so  as  to  have  induced  him  either  to  decline 
subscribing  the  policy,  or  to  demand  a  higher  premium ;  and 
if  so,  that  they  were  material  letters  to  be  communicated. 
The  jury,  notwithstanding,  found  a  verdict  for  the  plaintiff ; 
but  the  Court,  thinking  they  had  come  to  a  wroug  condusion 
on  the  facts,  granted  a  new  trial.^ 

The  non-communication  of  a  letter,  showing  that  a  vessel 


in  Mackintoflh  r.  Marshall,  11  M.  & 
W.  p.  1 19),  as  I  have  done  in  that  of 
Biokards  f^.  Murdock,  post,  p.  668 
note, — that  the  onlj  illegal  suppres- 
sion was  of  the  date  of  the  expected 
mailing;  and  that  if  that  date  had 
b3en  oommunicated,  the  letter,  con- 


taining besides  only  an  expression  of 
opinion  or  of  apprehension  founded 
on  nothing  that  was  unknown  to  the 
underwriter,  ought  not  to  hare  been 
shown. 

I  Bridges  r.  Hunter,  1  K.  &  Sd. 
14. 
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was  out  only  nine  days  on  the  voyage  from  Yonghal  (in 
Ireland)  to  Weymouth,  which  usually  was  a  voyage  of  eight 
or  ten  days,  was  held  not  such  a  concealment  as  would  avoid 
the  policy.^ 

A  policy  was  e£Eected  at  Whitehaven  on  the  8th  January,  Littiedale  r. 
upon  the  ship  Cumberland y  ^^at  and  from  Barbadoes  to 
Liverpool,"  in  consequence  of  a  letter  of  orders  from  a 
Liverpool  broker,  in  which  he  said,  "  The  Cumberlandy  we 
expect,  will  have  taken  her  departure  from  Barbadoes  on  the 
26th  of  November;  The  Barton  sailed  on  the  24th,  and 
arrived  at  Liverpool  last  Sunday  (the  5th  January),  but  she 
is  coppered,  and  a  remarkably  fast  vessel."  This  letter  was 
shown  to  the  underwriters  at  the  time  of  effecting  the  policy ; 
but  it  was  not  communicated  that  the  ship  Agreeabk,  also 
coppered  and  remarkably  fast,  which  had  left  Barbadoes  on 
the  29th  November,  had  arrived  at  Liverpool  on  the  5th  of 
January.  The  Cumberland  was  not  coppered,  was  full  built, 
and  a  slow  sailer,  and  was  not  considered  a  missing  ship  at 
the  time  the  letter  of  orders  was  written.  Upon  these  facts 
the  jury  found  for  the  plaintiff,  and  the  Court  of  Common 
Fleas  refused  to  disturb  the  verdict.^ 

An  insurance  was  effected  on  the  ship  Fanny ^  ^^  at  and  Elton  9, 
from  Cadiz  to  London,"  on  the  29th  of  December,  at  which 
time  the  plaintiff  held  a  letter  stating  that  she  was  to  sail 
on  the  22nd  of  November;  but  this  letter  was  not  com- 
municated to  the  underwriter.  It  was  in  this  case  that 
Tindal,  C.  J.,  laid  down  the  doctrine  cited  above,^  which  is 
no  longer  the  doctrine  of  the  English  Courts,  and  accordingly 
put  it  to  the  jury  as  the  main  question  in  the  cause,  whether 
The  Fannijy  having  been  thus  out  thirty-seven  days  from 
Cadiz  to  London  at  the  time  of  effecting  the  policy,  could 
fairly  be  called  a  missing  ship,  and  the  jury  having  found 

1  Foley  r.  Moline,  6  Taunt.  430;  1  Jadge  Dner,  for  yerj  good  reasons, 
HarshaU's  Rep.  117,  8,  C,  upholds  its  authority  (Marino  Ins. 

2  Littiedale  r.  Dixon,  1  B.  &  p  vol.  u.  pp.  644,  545). 
K.  B.  151.    Although  Mr.  HaiBl|{Q|  '  Supra^  p.  663. 
thinks  this  case  wrongly  deoi^^ 
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Rickaids  r. 
Hurdock. 


Weetburyr 
Aberdein. 


for  the  plaintifiP,  the  Court  refused  to  disturb  their  verdict.* 
This  case  must  now  be  regarded  as  no  longer  of  any 
authority. 

A  merchant  at  Sydney  consigned  goods  to  England  by 
The  Cumberland^  (saiUng  from  Sydney  about  the  end  of 
April,  and  to  sail  from  Van  Diemen's  Land  about  the  last 
week  in  May,)  and  sent  by  The  Australia  (which  sailed  from 
Sydney  the  20th  of  May)  an  order  to  insure,  directing  his 
London  agents  to  wait  thirty  days  after  the  airival  of 
The  Australia  before  effecting  the  insurance  on  The  Cum-* 
berlandf  in  order  to  give  the  latter  ship  eveiy  chance  of 
arriving.  This  order  by  The  Australia  was  retained  for 
thirty-six  days,  and  as  The  Cumberland  had  not  then 
arrived,  although  two  ships  had  in  the  meantime  come  in 
which  left  Sydney  after  The  Australia^  they  procured  an 
insurance,  not  informing  the  underwriters  when,  or  by  what 
ship,  the  order  to  insure  had  arrived,  nor  how  long  and  why 
they  were  to  wait  before  effecting  the  policy.  The  jury  found 
this  a  material  concealment,  and  the  Court  refused  to  disturb 
their  verdict,  being  of  opinion  that  both  these  facts  ought  to 
have  been  communicated  to  the  underwriters.' 

Two  ships.  The  Fruiter  and  The  King  Georgey  sailed  from 
Malaga  for  London,  the  first  on  the  9th  of  October,  the 
second  on  the  10  th ;  both  ships  were  frequently  in  sight  of 
each  other  till  the  21st  of  October,  on  which  day  The  Fruiter ^ 


1  Elton  V.  Larkms,  5  G.  &  P.  85, 
385  ;  8  Bing.  198. 

2  Klckards  v.  Knidock,  10  B.  &  Or. 
627  ;  see  £r.  C.  at  N.  P. ;  Danson  & 
LI.  221,  and  LI.  &  Wels.  132. 

Sed  quatre  as  to  the  part  of  the 
letter  whioh  required  the  delay,  and 
stated  the  reason.  No  one  can  doubt 
its  haying  an  effect,  a  most  prejudicial 
effect ;  but  it  is  not  on  that  ground, 
Burelj,  a  proper  subject  of  discoveiy, 
since  it  would  be  the  occasion  of 
blind  prejudice,  and  therefore  an 
impediment  to  the  exercise  of  sound 
judgment. 


The  ooimsel  for  the  underwiiter 
argued,  in  accordance  with  this 
opinion  of  the  Court  in  another  caae, 
where  the  circumstances  were  some- 
what similar  [Mackintosh  r .  Marshall, 
11  M.  &  W.  p.  119];  but  Maule,  J., 
presiding  at  the  trial,  in  addressing 
the  jury  said, — *' Another  gTound 
has  been  a  good  deal  relied  on  by  the 
defendant,  namely,  the  direction  not 
to  insure  imtil  a  reasonable  risk  had 
been  run.  Li  my  opinion  that  is  not 
a  circumstance  which  the  assured  is 
bound  to  communicate."  See  Bell  r. 
Bell,  2  Camp.  475. 
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off  Oporto,  parted  company  with  The  King  George  in  a  gale. 
The  Fruiter  anived  in  London  on  the  30th  Ootober,  and  upon 
l:nowledge  of  these  facts  the  plaintiff  on  the  3rd  of  November 
effected  a  policy  on  The  King  George  "  at  and  from  Malaga 
to  London,"  informing  the  underwriter  of  the  time  of  sailing 
from  Malaga,  but  not  that  The  Fruiter  had  seen  The  King 
George  off  Oporto  on  the  21st.  Tlie  King  George  was  lost  in 
the  chops  of  the  channel  on  the  25th  of  October,  Under  the 
direction  of  Lord  Abinger,  that  the  fact  of  The  Fruiter  having 
seen  The  King  George  off  Oporto  was  not  material  to  be 
communicated,  the  jury  found  for  the  plaintiff.  The  Court, 
however,  granted  a  new  trial,  holding  that  the  question  of  the 
materiality  of  these  circumstances  ought  to  go  to  the  jury.^ 

A  bill  drawn  at  Seville  on  the  11th  of  January  for  the  Elkmt^. 
disbursements  at  that  port,  and  sent  thence  on  the  17th,    *^^*®^' 
which  arrived  in  London  on  the  31st,  was  held  to  be  material 
in  respect  of    these  dates,  and  ought  not  to  have  been 
concealed  by  the  broker  at  the  time  of  effecting  a  policy  on 
the  ship  in  question  on  the  21st  of  February.^ 

The  ship  Ocean  sailed  from  Elsinore  for  Hull  in  rough  Kirbyf. 
weather,  on  the  26th  of  July;  six  hours  after,  her  owner  °"  ' 
sailed  from  Elsinore  for  Hull  in  another  ship.  This  was  a 
voyage  sometimes  of  four  or  five  days,  but  on  the  average 
of  eight  or  ten.  Owing  to  tempestuous  weather,  the  owner 
of  TJie  Ocean  did  not  arrive  at  Hull  till  the  9th  of  August,  or 
fourteen  days  after  leaving  Elsinore ;  and  then,  finding  The 
Ocean  had  not  arrived,  he  immediately  caused  his  broker  to 
effect  an  insurance  on  her  "  at  and  from  Elsinore  to  Hull, 
from  the  26th  July  inclusive."  The  broker,  at  the  time  of 
effecting  this  policy,  did  not  communicate  any  more  of  the 
above  facts  than  that  The  Ocean  was  ^'  all  well  at  Elsinore  on 
the  26th  of  July."  The  Court  held  that  this  was  a  conceal* 
ment  fatal  to  the  policy.' 

A  Liverpool  merchant,  on  whose  account  a  quantity  of  Mackintosh  r. 

Hanhall. 

1  Westbnry  v.  Aberdein,  2  M.  &      655. 
"W.  267.  »  Kirby  v.  Smith,  1  B.  ft  Aid. 

'  Elkin  r.  Jaosen,  13  M.  k  W.      672. 
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train  oil  was  to  be  shipped  at  St.  John's,  Nevf  ooncQand,  on 
board  The  Elizabelh^  wrote  on  the  27th  of  January  to  his 
brokers  in  London  to  efieot  an  insoranoe,  telling  them  ^^  that 
he  had  advices  from  St.  John's  of  the  27th  of  Deoember,  of 
the  train  oil  being  shipped  for  him  on  board  The  Elisabeth, 
to  sail  the  end  of  the  month."  The  real  facts  were : — 1st. 
That  he  had  received  no  advices  of  that  date  from  St.  John's, 
but  had  been  merely  told,  that  intelligence  from  St.  John's 
down  to  the  27th  had  come  to  hand,  which  made  no  mention 
of  the  sailing  of  The  Elizabeth ;  and  2nd.  That  before  giving 
the  order  to  insure,  he  had  received  two  letters  from  St. 
John's,  both  dated  the  24th  of  December,  but  the  second 
not  sent  till  the  30th,  in  the  first  of  which  his  correspondents 
stated  that  The  Elizabeth  was  to  soil  on  the  25th,  that  she 
was  a  new  vessel,  that  he  might  endeavour  to  save  the 
insurance  by  giving  three  or  four  days,  according  to  the  state 
of  the  weather  in  England ;  and  in  the  second  they  said, 
"  Ton  can  aUow  her  from  sixteen  to  twenty  days :  Tou  can 
run  a  reasonable  risk  to  save  the  insurance,  but  all  will 
depend  on  the  state  of  the  weather."  The  insurance  having 
been  effected  on  the  27th  January,  solely  on  the  letter  of 
instructions  sent  to  the  broker,  the  Court  were  clearly  of 
opinion,  that  these  facts  showed  both  a  positive  misstatement 
and  a  material  concealment,  either  of  them  sufficient  to 
avoid  the  policy.^ 


Conoealment        In  a  time  of  war,  any  circumstance,  within  the  knowledge 
aggravate  the  of  the  assured,  and  not  equally  within  the  knowledge  of  the 

""• underwriter,  which  affects  the  national  character  of    the 

subject  insured,  and  therefore  exposes  it  to  capture  or  de- 
tention, must  be  disclosed  to  the  underwriters. 

Yet  there  may  be  facts  of  this  nature  most  material  to 
the  risk,  and  not  within  the  knowledge  of  the  assured,  or  his 
means  of  information.     Thus  a  ship,  warranted  Portuguese, 

1  Mackmtosh  v,  Marshall,  11  K.  &  W.  116. 
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was  taken  by  a  French  privateer,  and  condemned  because  Mayner. 
she  had  an  English  supercargo  on  board,  on  the  ground  of  a 
recent  French  ordinance  declaring  all  neutral  ships  liable  to 
capture  if  the  supercargo  was  the  subject  of  a  state  at  war 
with  France ;  Lord  Mansfield  held  that,  as  neither  the 
assured  nor  the  underwriters  appeared  to  have  known 
anything  of  this  ordinance,  the  former  was  not  guilty  of  a 
material  concealment  in  not  disclosing  the  fact  of  the  super- 
cargo being  English.^ 

His  Lordship,  however,  was  of  opinion  that,  though  this 
ordinance  was  contrary  to  the  law  of  nations,  yet,  if  known 
to  the  assured,  it  would  have  been  a  material  concealment 
not  to  have  disclosed  the  fact  of  his  non-compliance  with  it ; 
and  if,  on  the  other  hand,  the  imderwriters  had  known  of 
it,  they  ought  to  have  inquired  who  was,  or  was  to  be, 
supercargo.'^ 

Although  a  knowledge  of  the  political  state  of  the  world.  Private  infor- 
of  the  aUegiance  of  particular  countries,  of  their  standing  ^ti^f'^ 
mercantile  regulations,  of  the  risk  and  embarrassment  affect- 
ing the  course  of  trade  contemplated  by  the  insurance,  must 
all  necessarily  be  imputed  to  the  underwriter,  and  therefore 
need  not  be  disclosed  by  the  assured :  yet  it  has  been  held 
in  the  United  States,  and  apparently  on  very  good  grounds, 
that  the  new  or  shifting  regulations  of  foreign  states,  by 
which  the  property  is  exposed  to  seizure,  if  privately  known 
to  the  assured,  ought  to  be  disclosed  by  him,  for  they  cannot 
be  presumed  to  be  necessarily  within  the  knowledge  of  the 
underwriter.^ 

All  facts  lying  peculiarly  within  the  knowledge  of  the  Facts  which 
assured,  which  may  expose  the  property  to  belligerent  risks,  tooapt^T*^ 
ought  to  be  disclosed  to  the  underwriters.    Thus,  it  has  been 

^  Mayne  v,  Walter,  1  Park^  Ins.  473. 

431 ;  1  Marshall,  Ins.  402,  471.  '  Hojt  v.  Oilman,  8  Mass.  Bep. 

>  1  Marshall,  Ins.  402,  471 ;  see  336  ;  Blagge  v.  New  York  Ins.  Co., 

also  Barzillaj  v.  Lewis,  1  Marshall,  I  Gaines,  649  ;  1  Phillips,  nos.  695, 

Ins.    402,    404  ;    and    Marshall   r.  696,  697  ;  see  also  2  Duer,  616,  661. 
Union  Ins.  Co.,  Condy's  Marshall, 
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held  in  the  United  States,  that  not  dificlosing  that  the 
property  insured  belongs  to  a  house  established  and  doing 
business  in  a  belligerent  state  will  be  a  material  eonceabnent, 
and  defeat  a  polioy  made  in  a  neutral  country  '^  for  whom  it 
may  oonoem;"^  so  the  not  disclosing  that  enemy's  property 
embarked  in  a  neutral  ship  was  covered  as  the  property  of  a 
neutraly  was  there  also  held  to  be  a  material  concealment, 
vitiating  the  policy.^ 

The  Oeargia  had  been  in  the  service  of  the  Confederate 
States  of  America  as  a  cruiser  during  1863-4,  and  was 
afterwards  laid  up  in  Liverpool,  and  there  purchased  at 
public  auction  by  the  plaintiflF,  who  converted  her  into  a 
merchant  vessel.  When  he  proposed  her  to  the  defendant 
for  insurance,  it  was  as  "  The  Oeorgiay  s,  s.,  chartered  on 
a  voyage  from  Liverpool  to  Lisbon  and  the  Portuguese 
Settlements  on  the  West  Coast  of  Africa  and  back."  She 
was  captured  on  her  voyage  by  a  war  steamer  of  the  United 
States.  It  was  held  that  the  plaintiff  ought  to  have  commu- 
nicated the  fact  that  she  had  been  the  Confederate  cruiser, 
and  consequently  that  by  reason  of  this  suppression  the 
policy  was  void.^ 

Ship  and  goods,  the  property  of  an  American  subject, 
were,  in  a  policy  dated  the  30th  July,  1812,  insured 
'*  from  London  to  certain  ports  in  America  against  aU  risks, 
American  capture  and  seizure  included."  On  arrival,  the 
ship  was  seized  by  the  American  government,  on  account 
of  a  war  with  America,  which  had  broken  out  in  the  same 
month  of  July,  1812,  before,  but  not  known  till  after,  the 
policy  was  effected.  The  fact  that  the  assured  was  an 
American  subject  was  not  stated  on  the  face  of  the  policy, 
nor  disclosed  by  the  broker  to  the  underwriter,  and  this  was 
held  by  Lord  Tenterden  and  the  Court  of  King's  Bench  to 


^  Baudny  r.  Union  Ins.  Co.,  2 
Washington's  C.  G.  Bep.  391,  cited 
1  Phillips,  no.  624.  See,  however, 
Bnok  V,  Chesapeake  Ins.  Co.,  1  Peter's 
Snp.  C.  Rep.  151 ;  1  Phillips,  no. 
626. 


^  Stocker  f .  Kerchants'  "Eire  and 
Marine  Ins.  Co.,  6  Kass.  Bep.  210 ; 
1  PhiUips,  no.  629. 

3  Bates  V,  Hewitt,  L.  B.,  2  Q.  B. 
695.  ^ee  further  as  to  this  case, 
post,  p.  682. 
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be  a  suppressioQ  that  vitiated  the  policy,  einoa  the  faot,  if 
disolosed,  might  hare  made  &  material  diSerenoe  to  the  risk.' 
It  is  manifest  from  the  faot  of  Amerioon  seizure  being  in- 
cluded ae  one  of  the  risks  in  the  policy  that  war  between  this 
ooimtry  and  the  United  States  was  at  the  time  of  effecting 
the  insorance  feared  and  anticipated. 

60,  sailing  without  conToy,  unless  the  ship  be  within  the  '^tlioat 
exception  of  the  oonYoy  statutes,  is  a  material  oirctimBtanae 
to  be  disolosed.  A  broker  haTing  proposed  an  insuranoe  on  Bawtell  c 
the  ship  Sophia,  from  Bristol  to  Port  Mahon,  &o,,  with 
liberty  to  seek,  join  and  exchange  convoy  in  the  English  and 
Irish  Channels,' the  underwriter  stated,  that  a  ship  called 
Tfie  Sophia,  of  Bristol,  was  reported  at  Lloyd's  as  being  then 
at  sea  without  convoy ;  the  broker  afterwards  was  informed 
by  his  employer  that  this  was  the  same  ship ;  this  letter 
however  was  not  communicated,  and  the  Court  held  that,  as 
the  ship  in  question  was  not  within  any  of  the  exceptions  of 
the  Convoy  Act,  the  concealment  was  fatal  to  the  policy 
effected  under  these  circumstances.* 

If  the  ship  was  foreign  built,  and,  therefore,  not  within  the  Long  «.  Duft. 
scope  of  the  Convoy  Act,  the  fact  of  her  having  sailed  without 
convoy  need  not  have  been  communicated,  nor  yet  the  fact 
that  she  was  foreign  built,  or  otherwise  excepted  from  the 
operation  of  the  Act ;  for  it  is  the  duty  of  the  underwriter  to 
obtain  such  information  for  himself.* 

Where  an  insurance  was  effected  on  goodfi  "  to  return  five  Held  *. 
per  cent,  for  convoy  and  arrival ; "  the  non-communication  of         ^' 
the  faot  that  the  vessd  had  sailed  without  convoy,  coupled 
with  the  above  stipulation,  was  held  fatal  to  the  policy.* 

'  Campbell  *.  Innu,  4  B.  &  Aid.  bnt  of  speciBl  reference  in  the  epeeoh 

423.  from  the  thione  on  the  TQi  Janaarj 

Although  tiuB  war  did  not  brealc  ia  that  jreai. 

ottt  till  the  month  of  Jnly,   1812,  *  Bawtell  v.  LondoD,  1  Honhall'B 

dJSerencce   had    arisen   same   tine  B-  99 ;  6  Taant.  359. 

prerionely  between  the  Britu^  —    _       .-           —  .. 
U.  S.  govenmient*,  and  were  tlig 
ject  not  only  of  common  conTet^ 
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9.  Kalgrore. 


All  material  information  oommunioated  to  the  assured 
ynth  regard  to  the  state  of  the  ship  in  the  course  of  the 
Tojage  ought  to  be  disclosed  whether  it  be  certain  inteUigence 
or  doubtful  rumour.  If  it  oonoem  matters  preceding  the 
commencement  of  the  vojagCy  e.g.j  such  as  would  be  oovered 
by  a  warranty  of  seaworthiness,  Lord  Ell^nborough  was  of 
opinion  that  it  was  unnecessary  to  disclose  it :  ^  under  a  time 
policy  it  may  be  otherwise.^ 

One  that  had  a  doubtful  account  of  a  ship  like  his  own 
being  captured,  caused  his  own  to  be  insured  without  com* 
municating  what  he  had  heard,  and  the  insurance  was  held 
to  be  void.'    So  in  case  of  rumoured  shipwreck.^ 

A  policy  was  effected  on  the  24th  of  March  on  a  priyateer, 
which  had  sailed  from  Jersey  on  the  Gth,  and  reports  in 
Jersey  that  some  French  frigates  were  about  the  coast  and 
had  made  a  capture  on  the  7th,  continued  to  prevail  and 
receive  credit  imtil  the  plaintiff  sent  the  orders  on  which  the 
insurance  was  effected,  yet  he  had  not  said  a  word  about 
them  in  his  letter ;  this  was  held  to  be  a  material  conceal- 
ment which  vitiated  the  policy.^  Bo  where  the  plaintiff 
concealed  from  the  underwriters  the  fact  that  he  had  received 
a  letter  from  the  Cape  of  Good  Hope,  stating  that  there  were 
then  two  or  three  French  privateers  in  those  seas,  he  was 
nonsuited  on  the  ground  of  that  concealment.^ 


Important,  Even  though  the  report  eventually  prove  to  be  totally  false 

matefy  false.    ^^^  unfounded,  its  communication,  as  we  have  already  seen, 

is  not  on  that  account  less  indispensable,  if  it  would  have 


^  Per  Lord  Mansfield,  Shoolbred  9. 
Kutt,  1  Marshall,  Ins.  474 ;  per  Lord 
Ellenborongh,  Haywood  v,  Rodgers, 
4  East,  690. 

3  BusseU  f .  Thornton,  4  H.  &  N. 
788 ;  29  L.  J.  (Ex.)  9 ;  in  eiror,  30 
L.  J.  (Ex.)  69. 

>  Be  Costa  v.  Scandret,  2  P.  Wms. 
170. 


*  Nicholson  v.  Power,  20  L.  T.,  N. 
S.  680. 

»  Durrell  v.  Bederley,  Holt,  N.  P. 
283 .  The  privateer,  it  appeared,  had 
actually  been  captured  bj  the  French 
on  the  7th  of  March,  about  Unity 
miles  from  Jersej. 

^  Beckthwaite  v.  Nalgrove,  Holt's 
N.  P.  388,  cited  in  3  Taunt.  41. 
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materially  infiaenoed  the  judgment  of  the  tinderwriter  ill 
assmning  the  risk.^ 

A.y  accustomed  to  open  floating  policies  on  which  he 
declared  shipments  from  abroad  as  he  heard  of  them,  having 
received  intelligence  of  a  shipment  for  him  to  be  made  by 
The  Candida  about  the  same  time  that  an  anonymous  letter 
had  been  received  at  Lloyd's  of  an  intention  to  lose  that 
vessel  on  the  ensuing  voyage,  concealed  his  expectation  of  a 
shipment  by  her,  and  his  knowledge  of  the  letter  respecting 
her  owners  when  he  was  opening  a  fresh  policy,  but  did  so 
on  the  reasonable  belief  that  he  should  be  able  on  the  coming 
forward  of  her  bills  of  lading  to  declare  her  shipment  on  the 
policy  already  open.  He  was  disappointed  of  this  expec- 
tation by  the  mere  accident  of  advices  of  other  vessels  coming 
to  hand  before  those  as  to  The  Candida^  and  when  intelligence 
of  her  did  come  forward  he  was  obliged  to  declare  her  on  the 
fresh  policy.  Held  by  the  Court  of  Queen's  Bench  that  by 
this  concealment  the  policy  had  been  invalidated.^ 

*'  Loose  rumours,  indeed,  which  have  gathered  together,  no  Not  loose 
one  knows  how,  need  not  be  communicated:"^  and  intelli- 
gence may  be  so  general,  and  its  application  to  the  subject 
insured  so  doubtful  and  remote,  that  the  assured  need  not 
commimicate  it,  though  it  may  possibly  turn  out  to  be  related 
to  the  subject  insured.^ 

Caution,  however,  in  seeking  to  be  safe  will  rather  trust  to  a  Gaation. 
full  disclosure  of  rumours,  as  the  following  case  will  illustrate. 

The  plaintiff  in  Liverpool,  on  the  8th  October,  wrote  to  Konison «. 
his  broker  in  London  to  insure  5000/.  on  the  ship  Cambria^  MarT  Ins.  Co. 
and  a  similar  sum  on  her  freight.     On  the  evening  of  that 
day  his  eye  met  a  paragraph  in  the  "Liverpool  Mercury,'' 
which  caused  him  to  write  to  his  broker  on  the  10th  thus : 
"  Since  writing  on  Saturday  a  paragraph  in  the  ^  Mercury/ 

1  Seaman  r.  Fofmeiean,   2   Sir.  *  Per  Gibbs,  0.  J.,  in  Dozrell  r. 

1183 ;  Lynch  «.  HamiltoD,  3  Tannt.  Bederley,  Holt's  N.  P.  286. 

37|  8.  C,  in  error;  Lynch  t^.  Bans-  *  1  Fhillips,  Lis. no.  610;  Buggies 

lord,  14  East,  494.  t^.  G(e&eral  Lit.  Lis.  Co.,  4  Mason, 

s  Leigh  t^.  Adams,  25  L.  T.,  N.  S.  B.  74. 
566. 


i 
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'  Cambria  qy.,  CameOf  from  New  Orleans^  agroimd  on  North 
Breakers/  To-day's  *  Mercury'  says,  *The  vessel  on  the 
North  Breakers  reported  yesterday  as  The  Cambria  is  stated 
to  be  The  Cameo  from  New  Orleans.'  Can  you  find  out  at 
Lloyd's  P  Xiet  me  know  before  acting."  The  broker  made 
inquiries  that  satisfied  him  it  wafi  not  The  Cambria ;  and  on 
the  12th  he  effected  a  policy  on  freight  with  the  defendants, 
without  mentioning  what  had  appeared  in  the  public  news-^ 
papers  or  in  Lloyd's  list,  in  which  the  above  announcement 
had  first  appeared  on  the  8th.  It  turned  out  to  be,  in  fact. 
The  Cambria,  and  the  conceahnent  was  held  fatal  to  the 
policy.^ 

The  assured,  in  a  retrospective  policy,  is  bound  to  disclose 
the  state  of  the  weather  subsequently  to  the  ship's  sailing 
when  the  voyage  commences  from  a  foreign  port,  if  the 
assured  have  private  information,  e,  ^.,  of  some  violent  storm 
at  or  near  the  port  within  so  short  a  period  after  her  sailing 
as  that  she  might  have  been  exposed  to  it.  If  the  ship  sails 
from  a  home  port,  the  underwriter  is  as  well  informed  as  the 
assured  of  the  state  of  the  weather ;  and,  unless  the  storm 
were  all  the  more  violent,  it  would  not  likely  affect  his 
estimate  of  the  risk.^ 

The  nature  of  the  cargo  shipped  or  intended  to  be  shipped 
may  be  most  material  to  be  communicated.  For  without 
exactly  rendering  the  ship  unseaworthy,  a  cargo  may  be  of  a 
nature  less  desirable  for  safety  than  another,  owing  to  the 
dead  weight  in  proportion  to  bulk,  or  its  tendency  to  shift, 
its  unwieldiness  for  stowage,  or  its  gaseous  or  other  dangerous 
chemical  or  inflammable  qualities,  and  the  like*    In  a  recent 


1  Morrison  v.  XJniTersal  Mar.  Inn. 
Co.,  L.  R.,  8  Ex.  197. 

'  See  the  two  American  caseB,  Ely 
«.  Hallett,  2  Caine's  Hep.  57,  and 
Fiske  V.  Kew  England  Ins.  Co.,  16 
Pickering's  Bep.  310,  cited  1  Phillips, 
no.  577,  not  without  dissent  from  the 
judgment  in  Ely  v,  Hallett.  The 
ground  of  that  decision  was,  that  the 


assured's  knowledge  was  precise  and 
specific,  his  communications  vague 
and  general;  he  knew  there  had  been 
a  violent  storm  at  the  port,  he  only 
communicated  that  there  had  been 
*' blowing  weather  and  severe  storms 
on  the  coast."  Even  thus  the  case  is 
inter  apieet  juris;  see  the  comments 
of  Judge  Buer  (vol.  ii.  pp.  399-401). 


CHAP,  II.3  OF  SPECIAL  INFORMATION.  577 

case  excessive  valuation  was  held  a  ciroumstance  material  to 
be  commuDicated. 

It  appeared  that  part  of  the  cargo  insured  consisted  of  Excessive 
222  casks  of  whisky,  the  cost,  charges,  and  insurance  of 
which  amounted  to  973/.,  but  which  were  valued  for  in- 
surance at  2800/.  It  was  in  evidence  that  excessive 
valuation  to  such  an  extent  as  here  was  considered  by 
underwriters  to  be  a  speculative  risk,  which  one  class  of 
imderwriters  would  not  take  at  all,  and  another  class  would 
take  only  if  a  sufficient  premium  were  offered ;  that  25  per 
cent,  added  was  not  unusual ;  and  that  in  one  case  30  per 
cent,  added  had  been  taken  by  the  former  class ;  but  that 
beyond  this  it  became  a  speculative  risk.  The  excuse 
offered  by  the  assured, was  that  the  excess  represented  ex- 
pected profits  at  a  Bussian  port,  which  was  not  at  the  time 
of  shipment  within  the  geographical  range  of  the  Eussian 
Custom  House,  but  was  to  be  shortly  brought  within  that 
line;  and  that  a  paper  containing  the  insured  value  was 
shown  to  the  English  underwriter,  containing  these  words, 
but  in  German :  "  On  spirits  with  anticipated  profits,  how- 
ever high  or  low."  The  underwTiter  saw  the  German  w^ords, 
but  did  not  understand  them.  The  jury  found  that  the  con- 
cealment was  without  fraud  but  was  material ;  and  the  Court 
refused  to  disturb  their  verdict.^ 

The  port  of  loading  is  material.  The  true  port 

t  \        A' 

Goods  were  insured  "  at  and  from  Genoa  to  Dublin,  the  ^  °'^  ^°^* 
adventure  to  begin  from  the  loading  to  equip  for  the  voyage," 
but  the  goods  were  actually  loaded  at  Leghorn  and  not  at 
Genoa,  which  was  an  intermediate  port  into  which  the  ship 
was  obliged  to  put  and  wait  five  months  for  convoy,  and  the 
non-communication  of  this  fact  was  held  to  be  a  material 
concealment.^ 

Where  it  was  known  that  the  ship  was  to  load  at  a  place  Harrower  r. 

11    ^T  jiTkil  1  •  Satchinson. 

called  liaguna  de  los  JradreSy  a  mere  anchorage  in  an  open 

1  lonidcfl  r.  Fender,  L.  B.,  0  Q.  B.  >  Hodgson t^.  RichaxdBon,  1 W.  BI. 

631.  463. 

M.  P  P 
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roadstead/  which  was  unknown  to  underwriters  as  a  port  of 
loading  for  Europe,  and  the  risk  when  express  mention  of 
that  place  was  made  had  been  already  refused,  it  was  held  to 
be  a  vicious  concealment,  if  not  moral  fraud,  to  effect  a 
policy  on  the  same  risk  without  further  description  of  it 
than  "  at  and  from  the  port  of  Buenos  Ayres  and  port  or 
ports  of  loading  in  the  province  of  Buenos  Ayres."  * 

So  is  any  service  of  peculiar  danger  a  subject  of  material 
concealment,  if  it  cannot  be  inferred  from  the  terms  of  the 
pohoy,  e.g.f  to  employ  the  ship  in  the  foreign  smuggling 
trade.^ 

Neglect  by  the  captain  of  a  ship,  aware  of  her  having  met 
with  an  accident  that  might  be  the  cause  of  serious  damage, 
to  inform  his  owners  of  it  before  effecting  the  policy,  will  at 
least  prevent  them  recovering  on  the  policy  for  loss  resulting 
from  the  accident.' 

The  Thames  lightermen  at  the  port  of  London,  finding 
that  the  law  of  common  carriers  bore  hard  upon  them  when 
it  gave  insurers  recourse  against  them  for  loss  which  had  not 
been  the  consequence  of  negligence,  formed  an  association  for 
the  purpose  of  doing  the  lighterage  on  the  terms  of  beings 
subject  to  liability  for  loss  only  in  case  of  negligence,  briefly 
called  by  them  "no  recourse  terms."  Insurers,  upon  this 
becoming  public,  published  their  disapproval  of  that  course, 
and  thenceforward  refused  to  subscribe  policies  containiug 
craft  risks,  except  on  a  higher  scale  of  premium  wherever 
the  "no  recourse  terms"  had  been  adopted  by  the  assured. 
Policies  on  goods  containing  the  craft  risk  were  effected  for 
the  plaintiffs  with  the  defendant.  Before  the  policies  had 
been  effected,  the  plaintiffs  had  agreed  with  a  particular 
lighterman  that  he  should  lighter  all  their  goods  on  the  "  no 
recourse  terms."    This  was  not  made  known  to  the  defendant 


^  narrower  r.  Hutchinson,  in  error, 
L.  R.,  6  Q.  B.  684,  reversing  the 
judgment  below,  L.  K.,  4  Q.  B.  623. 

'  1  Emcrigon,  172 ;  and  see  his 
opinion  in  2  Valin,  liv.  3,  t.  6,  art. 


49,  pp.  127,  128. 

3  Gladstone  r.  King,  1  H.  &  Sel. 
35 ;  Striblej  v.  Imperial  Har.  Ins. 
Co.,  1  Q.  B.  Div.  507.    Ante,  p.  658. 
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at  the  time  of  negotiating  the  policies,  which  were  under- 
writteny  therefore,  on  the  same  terms  as  formerly,  that  is,  for 
a  lower  premium  than  would  have  been  demanded  for  craft 
risk  coupled  with  no  recourse  terms.  A  loss  having  occurred 
under  these  policies  in  the  course  of  the  lighterage,  this  action 
was  brought,  and  it  was  held  that  this  suppression  of  any 
mention  of  the  agreement  with  the  lighterman  was  conceal- 
ment of  a  material  fact  which  a  fair  and  reasonable  under- 
writer would  have  taken  into  account  in  fixing  the  terms  on 
which  he  would  accept  the  risk,  and  therefore  vitiated  the 
policies.^ 


"  The  assured  need  not  mention  what  the  underwriter  Matters  that 
knows,  what  way  soever  he  came  by  that  knowledge;  or  oommuni- 

what  he  ought  to  know;  or  takes  upon  himself  the  know-  ^     

ledge  of ;  or  waives  being  informed  of ;  or  what  lessens  the 
risk  agreed  and  understood  to  be  run ;  or  general  topics  of 
speculation;  or  every  cause  which  may  occasion  natural 
perils,  as  the  diflSculty  of  the  voyage,  kind  of  seasons,  proba- 
bility of  hurricanes,  earthquakes^  &c.;  or  every  cause  which 
may  occasion  political  perils,  from  the  rupture  of  states,  from 
war,  and  the  various  operations  of  it,  upon  the  probability  of 
safety  from  the  continuance  and  return  of  peace,  or  from  the 
imbecility  of  the  enemy."  ^ 

For  instance,  faetB  comprised  in  the  general  usages  of  What  the 
trade,  such  as  the  usage  of  the  Newfoundland  trade  for  ships  ought  to 
arriving  on  the  coast  either  to  be  employed  for  some  time  ^^^' 
in  fishing  on  the  banks  (called  banking),  or  to  make  inter^ 
mediate  voyages  in  the  American  seas,  before  beginning  to 
take  in  their  homeward  cargo.^ 

1  T&te  r.  HjBlop,  15  Q.  B.  D.  368  Ougier  v.  Jennings,  ibid.  505 ;  Eing- 

(0.  A.).  Bton  V,  Enibbs,  1  Camp.  608,  note. 

'  Per  Lord  Mansfield,  in  Carter  v.  For  further  iUustrations  of  the  same 

Boehm,  3  Burr.  1909.  principle,  see  Moxon  v,  Atkins,  3 

>  Vallance  v.  Bewar,  1  Camp.  503 ;  Camp.  200 ;  Da  Costa  r.  Edmunds, 

pp2 
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Or  the  established  custom  during  the  great  French  war 
for  a  ship  insured  ^'at  and  from  London  or  Bamsgate  to 
Nantes,  with  liberty  to  touch  at  Ostend,"  to  sail  direct  to 
Nantes,  with  false  clearances  for  Ostend,  and  false  bills  of 
lading,  purporting  to  be  made  at  Ostend,  and  expressing  that 
the  goods  were  shipped  there.^ 

But  to  justify  this,  such  usage  must  be  genei'al,  and  uni- 
versallj  known  to  all  engaged  in  the  trade.  Thus,  a  ship 
was  insured  iii  the  African  wood  and  ivory  trade,  without 
communicating  to  the  underwriters  the  fact  of  her  intended 
mutual  or  combined  trading  with  another  ship  on  the 
African  coast,  and  it  appeared  that  such  mutual  trading  was 
of  occasional  occurrence  on  such  African  voyages,  but  not  of 
universal  prevalence ;  the  concealment  of  this  was  held  to  be 
fatal  to  the  insurance.^ 

Every  underwriter  is  presumed  to  be  as  well  acquainted 
as  the  assured  himself  with  the  general  and  established 
restrictions  on  commercial  freedom  imposed  in  different 
states  for  the  sake  of  revenue,  or  fancied  protection  to  their 
interests;'  but  if  the  prohibition  be  of  recent  date,  or  only 
occasional  in  its  nature,  the  assured,  supposing  him  to  have 
private  means  of  information,  ought  to  communicate  the  fact 
to  the  underwriter ;  if  he  be  himself  ignorant  of  it,  of  course 
the  rule  will  not  apply.* 

It  is  held  in  the  United  States  that,  under  an  insurance  on 
"  all  lawful  goods,"  it  is  not  necessary  to  disclose  that  they 
are  contraband  of  war,  or  that  such  constitute  a  part  of  the 
cargo.*     So,  in  this  country,  an  American  neutral,  who 

4  Camp.  142 ;  Stewart  v,  BeU,  6  B.  P.  C.  324. 

&  Aid.  238 ;  and  the  oases  decided  on  '  Lever  r.  Fletcher,  1  Park,  Tna, 

the  East  India  trade,  as  Salvador  v.  607. 

Hopkins,  3  Burr.  1707;  Gregorys.  *  See Mayne v. Walter,  1  Marshall, 

Christie,   3    Dougl.   419  ;  Grant  v,  Ins.  478,  and  the  American  cases,  1 

Paxton,  1  Taunt.  463 ;  1  Marsh,  on  Phillips,  no.  696  et  aeq. 

Idb-  269.  s  Juhelr.  Bhinelander,  2  Johnson's 

1  Planch6i;.  Fletcher,  1  Dougl.  251.  Cases,  120,  487 ;  and  Seton  v.  Low,  1 

See  Bamewall  v.  Church,  1  Caines,  Johnson's  Cases,  1 ;  cited  1  Phillips, 

217  ;  1  Phillips,  no.  698.  no.  621. 

*  Tennant  r.  Henderson,  1  Dow, 
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had  effected  on  insurance  on  goods  on  board  an  American 
ship,  did  not  inform  the  British  underwriter  that  enemy's 
property,  not  included  in  the  goods  insured,  was  also  on 
board  the  same  ship;  but  this  was  no  bar  to  his  right  of 
recovery.^ 

As  to  the  contents  of  Lloyd's  Lists,  whether  the  under-  Contents  of 
writer  being  a  member  of  Lloyd's  or  a  subscriber,  and  as 
such  receiving,  or  having  access  to  these  Lists  daily,  is  to 
be  affected  with  knowledge  thereof,  irrespective  of  its  being 
actual  knowledge,  so  as  to  be  bound  thereby  in  law,  has  been 
for  many  years  a  matter  of  great  uncertainty,  and  different 
opinions  expressed  upon  it  by  eminent  judges  on  the  bench 
are  to  be  found  in  the  books.  For  instance,  upon  an 
insurance  on  The  Lmitania  from  Brazil  to  Lisbon  being  pro- 
posed, it  was  stated  that  the  ship  was  out  fifty-seven  days ; 
but  the  fact  that  another  vessel  which  had  sailed  at  the  same 
time  had  arrived  at  Lisbon  ten  days  before  the  date  of  the 
orders  to  insure,  might  have  been  learned  from  Lloyd's  Lists, 
and  was  not  stated.  Burroughs,  J.,  there  held  that  the 
policy  was  not  vitiated,  on  the  ground  that  "  what  the  under- 
writer by  fair  inquiry  and  due  diligence  may  learn  from  the 
ordinary  sources  of  information  need  not  be  disclosed."^  A 
similar  opinion  is  attributed  to  Erie,  C.  J.,  at  Nisi  Prius,  in 
the  following  terms  :  "  Actual  knowledge  is  not  essential ;  if 
the  insurer  knew  he  had  the  means  of  knowing  the  fact,  then 
it  was  within  his  knowledge.  If,  for  example,  he  knew  that 
he  could  learn  the  exact  cargo  at  Lloyd's,  and  chose  not  to 
ascertain  it,  knowing  or  believing  it  would  include  iron,  it 
was  within  his  knowledge." » 

To  the  same  effect  seems  to  be  the  opinion  expressed  by 
Lord  Abinger,  in  banc,  in  a  case  where  the  assured  had  not 
only  concealed,  but  had  made  a  misrepresentation  as  to  the 
time  of    sailing  :    he  says, — "  The  materiality  of  such  a 

1  Barker  v,  Blakes,  9  East,  283.  of  Elton  v.  Larkins,  5  C.  &  P.  86  ;  8 

»  Friere  v,  Woodhonfie,  1  Holt's      Bing.  198. 
N.  P.  672.    So,  upon  the  first  trial  ^  Foley  t-.  Tabor,  2  F.  &  F.  662. 
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document  (Lloyd's  lists)  depends  entirely  on  the  silence  of 
all  parties  respecting  the  day  of  the  vessel's  sailing.  Where 
there  is  no  wrong  representation  about  it,  no  communication 
calculated  to  mislead,  then  the  document  at  Lloyd's  is  com- 
petent evidence,  where  the  means  of  knowledge  are  common 
to  both."  1 

In  that  case  objection  was  taken  before  the  Court,  in 
banc,  to  the  admission  in  evidence  on  the  trial  by  Maule,  J., 
of  Lloyd's  Lists,  and  the  learned  judge  was  sustained  in 
thinking  them  evidence.  On  this  point  there  seems  to  be 
no  doubt  or  ground  for  doubting,  the  same  point  having  been 
frequently  ruled  as  to  the  admissibility  in  evidence  of  a 
newspaper,  which  the  party  against  whom  it  is  adduced  is 
proved  to  lake  in  regularly.  It  is  upon  the  next  point  that 
the  difference  of  opinion  exists,  namely,  the  use  to  be  made 
of  it  when  admitted  in  evidence,  unless  the  particular  entry 
in  it  can  by  evidence  be  traced  to  his  knowledge. 

In  Nicholson  t\  Power  ^  there  was  no  occasion  to  consider 
the  point,  because  although  the  same  entry  had  first  appeared 
in  Lloyd's  lists,  which  afterwards  appeared  in  the  "  Shipping 
Gazette,"  and  of  which  no  mention  was  made  to  the  under- 
writer, the  assured  had  peculiar  information  from  his  captain 
that  enabled  him  to  fix  the  entry  as  applying  to  his  own  ship, 
and  to  none  other. 

In  the  case  of  I/te  GeorglOy^  the  assured  had  omitted  to 
state  to  the  underwriter  that  the  vessel  proposed  to  him 
had  been  a  Confederate  cruiser  in  the  years  1863 — 1864,  and 
this  concealment  defeated  the  policy.  The  chief  diflSculty 
in  the  case,  which  will  always  surround  it  with  much 
interest,  arose  upon  a  question  as  to  the  state  of  knowledge 
on  the  part  of  the  underwriter  of  the  omitted  fact,  and  as 
to  the  effect  of  his  forgetfulness  of  it  at  the  time  that  he 
took  the  risk.      The   Georgia  had   been  notorious  to  the 

1  Mackintosh  r.  Marshal],  11  M.  &       14  East,  494. 

W.  116.  3  Bat€8  ff.  Hewitt,  L.  R.,  2  Q.  B. 

2  Nicholson  v.  Power,  20  L.  T.,       695. 
N.  S.  5&0.    So,  Lynch  v.  Dunsford, 
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British  public  at  the  time  she  was  cruising,  and  after  she 
had  been  laid  up  in  Liverpool,  had  been  the  subject  of 
comment  in  the  London  newspapers,  and  in  the  House 
of  Commons,  as  appeared  by  the  published  debates.  The 
defendant,  one  of  Lloyd's  underwriters  in  London,  had  been 
cognisant  of  all  this.  But  at  the  time  that  the  risk  was 
proposed  to  him,  nothing  revived  his  recollection  of  these 
things,  and  it  did  not  occur  to  him  that  this  was  or  might 
be  the  Confederate  cruiser.  It  was  a  fact  that  at  the  time 
of  the  risk  being  proposed  there  was  no  Georgia  s.  s.  in 
Lloyd's  Lists.  Under  these  circumstances,  the  jury  found 
that  the  defendant  was  not  aware  that  The  Georgia  he  was 
underwriting  was  the  Confederate  cruiser,  but  that  at  that 
time  he  had  abundant  means  from  his  previous  knowledge, 
coupled  with  the  particulars  supplied  by  the  plaintiff,  of 
identifying  the  ship.  The  Court  held  that  the  previous 
knowledge  possessed  by  the  defendant  of  the  material  fact 
omitted  from  the  particulars  of  the  risk,  as  it  was  not  present 
to  his  mind  at  the  time  of  taking  the  risk,  did  not  release  the 
plaintiff  from  the  obligation  to  commimicate  it. 

In  Morrison  v.  Universal  Marine  Insurance  Co.,^  the 
defendants  were  subscribers  to  Lloyd's,  and  the  entry  found 
in  the  "  Liverpool  Mercury "  newspaper,  had  first  appeared 
in  Lloyd's  Lists,  where  however  their  underwriter  did  not 
discover  it  until  after  he  had  initialed  the  slip,  and  as  the 
broker  admitting  his  own  knowledge  of  the  entry  had  taken 
upon  him  to  suppress  all  mention  of  it,  thi?  concealment 
defeated  the  policy.  Upon  the  point  here  under  considera- 
tion, Bramwell,  B.,  said :  "  It  is  impossible  to  say  that  there 
is  any  rule  of  law  or  any  principle  or  authority  which 
aflfects  the  underwriter  with  knowledge  of  what  is  contained 
in  Lloyd's  lists.  No  doubt  some  knowledge  may  be  assumed 
in  the  underwriter ;  what, — I  will  not  attempt  to  define  or 
describe ;  though,  I  agree  with  what  was  thrown  out  by  my 

^  Morrifloxi  v.  Universal  Mar.  Ins.      197.    Ante,  p.  676. 
Co.,  L.  B.,  8  Ex.  40 ;  on  appeal,  ibid. 
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brother  Cleasby  in  the  oourse  of  the  argument,  that  the 
matters  he  must  take  knowledge  of  are  matters  of  general 
knowledge,  not  matters  relating  to  any  particular  ship. 
But  to  hold  that  the  underwriter  is  bound  to  carry  in  his 
head  all  that  is  contained  in  Lloyd's  Lists  relating  to  a  ship 
in  which  he  has  no  interest,  rather  than  to  hold  the  owner 
of  the  ship  bound  to  disclo*se  it,  would  be  to  put  a  difficult 
and  useless  burden  on  the  underwriter,  while  the  opposite 
view  puts  no  difficulty  at  all  in  the  way  of  the  owner." 

This  view  of  the  law  thus  expressed  by  Bramwell,  B., 
was  oonourred  in  by  the  other  members  of  the  Court  of 
Exchequer;  and  Blackburn,  J.,  presiding  in  the  Court  of 
Appeal  upon  the  same  case,  expressed  his  concurrence  in  this 
with  the  Court  below.^ 

So  stcmds  the  point  here  in  question  in  relation  to  judicial 
authority,  which  may  be  gathered  from  this  last  case  and 
the  case  of  Bates  v.  Hewitt  to  have  concluded  against  any 
presumption  of  knowledge  of  particular  facts  concerning 
particular  ships  on  the  part  of  the  underwriter,  merely  on 
the  ground  that  such  facts  have  appeared  in  Lloyd's  Lists,  or 
the  "London  Gazette,"  or  a  newspaper. 


(General 

maritime 

inteUigenoe. 


It  is  a  question  a  good  deal  canvassed  in  the  United 
States,  how  far  maritime  intelligence  inserted  in  the  public 
papers,  and  open  to  all  the  world,  need  be  stated.  The 
conclusion,  upon  the  whole,  appears  to  be,  .that  such  articles 
of  intelligence  need  not  be  stated,  unless  they  apply  peculiarly 
to  the  case  of  the  owner,  or  he  is  privately  in  possession  of 
information  which  enables  him  to  infer,  with  more  certainty 
than  the  rest  of  the  public,  that  the  intelligence  in  the 
journals  is,  in  fact,  material  to  the  risk.^  Mere  items  of 
ordinary  shipping  intelligence  in  the  public  papers,  equally 
open  to  both  parties,   and   too    general    to   lead   to   any 


^  Morrison  r.   Universal   Marine 
Ins.  Co.,  L.  B.,  8  Ex.  197. 
»  Nichol8oni;.Power,20L.T.N.S. 


680.     See  Bates  v.  Hewitt,  L.  B., 
2  Q.  B.  595. 
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particular  applioation  to  the  risk  proposed,  need  not  be 
oommunioated.^ 

If  the  facts  in  question  are  comprised  under  the  head  of 
marine  intelKgenoe  in  papers  actually  and  habitually  taken 
in  and  filed  at  the  office  where  the  insurance  is  efEected,  it 
seems  a  fair  general  presumption,  that  the  insurers  *-have 
examined  with  some  care  the  items  of  miarine  intelligence, 
which  are  expressly  designed  speedily  to  diffuse  information 
on  a  subject  so  immediately  interesting  to  them,  especially 
in  relation  to  vessels  belonging  to  their  own  port."^  This  In  the  United 
is,  however,  at  the  highest,  only  a  prima  facie  presumption ; 
no  case  in  the  United  States  has  carried  it  beyond  this ;  and 
in  New  York  and  Massachusetts,  the  law,  we  are  told  by 
Judge  Duer,  may  be  regarded  as  settled,'  that  in  such  oases 
the  defence  of  a  concealment  is  only  to  be  met  by  direct  or 
circumstantial  proof  of  actual  knowledge  on  the  part  of  the 
underwriter.^ 

In  one  of  the  cases  cited  in  illustration  of  this  position, 
the  defence  set  up  was,  that  a  letter  of  the  plaintiff  alleged 
to  contain  material  information  had  been  withheld;  the 
answer  was,  that  the  same  information  had  appeared  in 
substance  in  a  New  York  gazette  that  had  been  received  at 
the  office  of  the  defendants,  and  was  on  the  file  there  when 
the  application  for  the  insurance  was  made.  The  judge  told 
the  jury,  that  if  they  thought  the  newspaper  contained  all 
the  information  the  letter  did,  and  was  actually  seen  by  the 
president  of  the  insurance  company  before  he  subscribed 
the  policy,  and  that  part  of  it  which  contained  the  informa- 
tion was  read  by  him,  then  the  omission  to  communicate 
the  letter  was  immaterial.  The  jury  found  for  the  plaintiff ; 
and,  on  motion  iot  a  new  trial,  the  Court  upheld  the  direction 
of  the  judge.* 

1  3  Kent's  Com.  285 ;  1  Phillips,  Merchants'  Ins.  Co.,  10  Pickering's 

no.  606 ;  2  Duer,  480,  481 ;  and  see  Mass.  Hep.  402  ;  1  Phillips,  no.  606 ; 

the  case  of  Buggies  r.  General  Int.  2  Duer,  481. 

Ins.  Co.,  4  Mason,  81,  and  Alsop  v,  '2  Duer,  481,  482. 

Com.  Ins.  Co.,  1  Sumner's  Rep.  41.  *  Greene  v.  Merchants'  Ins.  Co., 

•  Per  Shaw,  C.  J.,  in  Greene  r.  qm  supra. 


686  (X)X('EALMENT.  [PART  II. 

Where,  from  the  rate  of  premium  or  other  circumstances, 
the  fair  probability  appears  to  be  that  the  insurer,  though 
regularly  taking  in  the  gazette,  could  not,  before  completing 
the  insurance,  have  read  the  paragraph  conveying  the  infor- 
mation complained  of  as  withheld,  the  primd  facie  presump- 
tion is  repelled,  and  the  defence  of  concealment  unanswered. 

Court  r.  A  Liverpool  merchant  directed  his  London  broker  to  effect 

insurance  on  a  prize  ship,  informing  him  by  letter  that  should 
the  ship  arrive,  he  (the  merchant)  would  send  up  an  express 
to  communicate  the  fact.  The  broker  delayed  insuring,  to 
give  time  for  the  arrival  of  the  express,  and  none  having 
arrived,  ejSected  an  insurance  at  50  guineas  per  cent,  without 
saying  anything  about  the  non-arrival  of  the  express.  It 
was  held  that,  under  the  circumstances  of  the  case,  and 
especially  the  enormous  amount  of  premium,  this  was  not  a 
fatal  concealment ;  the  underwriter  ought  to  have  inquired.^ 

An  insurance  was  effected  at  New  York  on  a  sloop  "  from 
Washington,  North  Carolina,  to  Charleston,  South  Caro- 
lina." The  premium  was  at  the  ordinary  rate.  The  sloop 
had  been,  in  fact,  lost  on  Ooracoke  Bar,  North  Carolina, 
nine  days  before  the  policy  was  effected.  The  day  before 
effecting  the  insurance,  the  plaintiff  had  read  a  paragraph 
in  a  New  York  mercantile  gazette  stating  that  information 
had  been  received,  "that  a  New  York  sloop,  boimd  from 
Washington,  North  Carolina,  to  Charleston,  South  Carolina, 
had  been  stranded,  Thursday  week,  on  Ocracoke  Bar."  The 
plaintiff  did  not  disclose  this  fact.  The  insurance  company 
subscribed  to  and  regularly  received  the  gazette  in  question. 
It  was  contended  that  they  must,  therefore,  be  held  to  bo 
ajB  well  acquainted  with  its  contents  as  the  plaintiff.  The 
judge,  however,  held,  the  plaintiff  ought  to  have  disclosed 
the  fact,  and  that  the  concealment  was  material  and  avoided 
the  policy.^ 

1  Courtr.Martineau,  SDougl.  161.  '  Dickenson  r.  The  Gomm.  Ins. 

See  the  case  stated  by  Duer,  vol.  ii.      Co.  of  New  York,  Anthon's  N.  P.  B. 
pp.  568,  569.  92;  2Daer,486,xiotea.  Mr.  Phillips, 
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Judge  Duer  adds,  "The  rate  of  premium  was  doultless 
considered  by  the  judge  as  such  conclusive  proof  of  the 
ignorance  of  the  underwriter,  that  it  superseded  the  necessity 
of  submitting  the  question  to  the  jury.  The  verdict  was  in 
conformity  with  the  charge  of  the  judge,  and  no  attempt 
was  made  to  disturb  it.  In  New  York  the  propriety  of  the 
decision  has  never  been  questioned." 


Another  principle  laid  down  by  Lord  Mansfield  in  the  Nothing  neod 
celebrated  judgment  already  cited,  is,  that  nothing  need  be  which  the 
disclosed  to  the  underwriter  which  he  himself  waives  being  ^'^^edl^^'^ 
informed  of.     Thus,  to  take  the  illustration  given  by  his  waives  being 

informed  of. 


Lordship  in  the  same  case: — "If  the  insurance  bo  on  a 
private  ship  of  war,  from  port  to  port,  the  underwriter  needs  privateer, 
not  to  be  told  of  the  secret  enterprises  it  is  destined  upon ; 
for,  from  the  nature  of  the  contract,  he  waives  this  infor- 
mation."^ 

Upon  this  principle,  an  insurance  on  ship  for  a  homeward  Need  of 
voyage  "at  and  from"  a  foreign  port,  implies  that,  in  all  '®^^*™' 
probability,  repairs  wiU  be  required  before  she  can  sail  on  her 
homeward  voyage ;  the  fact,  therefore,  of  such  repairs  being 
requisite  need  not  be  communicated ;  the  underwriter,  if  he 
wishes  for  particular  information  on  the  point,  ought  to  ask 
for  it.^    So,  where  a  ship  is  insured  "  at  and  from"  her  home 
port,  "  lost  or  not  lost,"  it  is  not  necessary  to  disclose  that  she  Loet  or  not 
has,  in  fact,  sailed  before  the  policy  is  effected ;   for,  if  the 
underwriters  want  to  be  satisfied  as  to  this  point,  they  ought 
to  inquire  into  it.' 

A  policy  "at  and  from"  a  foreign  port  by  no  means  Whether  at 
implies  that  the  ship  is  already  at  the  port  in  question,  and  guu^'^  ^^ 
consequently  information  that  she  is  not  then  there  is  not  Cooper. 

in  hifl  statement  of  the  case,  adds  a  Nicholson  v.  Power,  20  L.  T.,  N.  S. 

fact  that  makes   the  decision  still  580. 

stronger,  viz.,  that  on  account  of  the  *  Carter  t.  Boehm,  3  Burr.  1909. 

intelligence,  another  office  had,  in  the  ^  Beckwithr.  Sydebotham,  1  Camp. 

earlier  part  of  the  same  day,  refused  1 16. 

the  risk ;  1  Phillips,  no.  606.    Sec  ^  f^o^t  v.  Lee,  3  Taunt.  381. 
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Seawoxihi- 
new* 

Bhoolbred  r. 
Nutt. 


Haywood  r. 
Rodgern. 


required.^  But  as  it  is  implied  in  suoh  a  policy  that  the 
vessel  will  he  there  within  suoh  a  reasonahle  time  as  that  the 
risk  shall  not  he  yaried  hy  the  delay,  it  would  seem  that  the 
assured  ought  to  oommunicate  any  information  possessed  hy 
him  that  this  reasonahle  time  is  likely  to  be  exceeded.^  Yet 
if  suoh  delay  in  exoess  he  excused  hy  a  general  usage,  such 
usage  is  one  of  those  things  that  the  underwriter  is  bound  to 
know,  and  therefore  need  not  be  mentioned  in  the  particular 
case.' 

On  the  semie  principle  the  assured  under  a  Toyage  policy 
need  not  proffer  any  disclosure  to  the  prejudice  of  the  ship's 
seaworthiness;  the  underwriter  waives  his  right  to  the 
information,  trusting  entirely  to  the  implied  warranty. 
Hence,  in  an  action  on  a  policy  "  at  and  from  Madeira  to 
Charleston,"  it  was  held  that  the  captain's  letters  from 
Madeira  to  the  owner,  stating  that  the  ship  had  been  very 
leaky  on  her  voyage  thither,  need  not  be  communicated. 
"  It  is  a  condition,  or  implied  warranty,  in  every  policy,  that 
the  ship  is  seaworthy,  and  therefore  there  is  no  necessity  for 
a  representation  of  that.  If  she  sail  without  being  seaworthy 
the  policy  is  void."* 

So,  where  the  owners  of  a  ehip  insured  "at  and  from 
Trinidad  to  LondoD,"  &c.,  -without  communicating  the  cap- 
tain's letter,  stating  that  he  had  been  obUged  to  have  a 
survey  on  the  ship  at  Trinidad  "  on  account  of  her  bad  cha- 
racter ;"  or  the  survey  which  accompanied  the  letter  and  gave 
the  ship  a  good  character :  it  was  held,  that  the  non-disclosure 
of  this  letter  and  survey  to  the  underwriters  did  not  vacate 
the  policy,  though  it  appeared  in  evidence  that  such  circum- 
stance, if  known,  would  have  enhanced  the  premium.^ 


1  HuU  v.  Cooper,  14  East,  479. 

2  De  Wolf  t'.  Archangel  Marit. 
Bk.  &  Ins.  Co.,  L.  R.,  9  Q.  B.  461. 

8  Per  TindiO,  C.  J.,  in  Mount  v, 
Larkins,  8  Bing.  108,  121. 

*  Per  Lord  Mansfield,  Shoolbred  v. 
Nutt,  1  Marsh.  Ins.  474. 

*  Haywood  v.  Rodgers,  4  East,  590 . 
See  also  Beokwith  v.  Sydebotham,  1 


Camp.  116.  The  decisions  in  the 
United  States  foUow  the  law  as  thus 
laid  down.  See  Walden  v.  New 
York  Firemen's  Ins.  Co.,  12  Johns. 
128 ;  De  Wolf  r.  New  York  Fire- 
men's Ins.  Co.,  20  Johns.  214 ;  3 
Kent,  Com.  281 ;  2  Duer,  523 ;  2 
Parsons,  178. 
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The  owner  of  a  vessel  cl6issed  A 1  for  seven  years  at  Lloyd's 
refused  to  subject  her  to  the  half-time  survey  (indicated  when 
undergone  by  H.  T.  in  the  Register),  which  refusal  by 
Lloyd's  rules  involved  her  being  struck  off  the  Register,  but 
before  she  was  struck  off  he  effected  a  policy  on  her  without 
mentioning  this  refusal ;  this  was  held,  by  the  majority  of  the 
Court  {dissentiente  Cockburn,  0.  J.),  to  be  no  ground  for 
defeating  the  policy.^ 

If,  indeed,  the  underwriter  particularly  calls  for  informa-  -4«^«r  if  he 
tion  on  the  subject,  then  the  assured  must  disclose  truly  all 
that  he  knows  as  to  the  particulars  required.  The  principles 
upon  which  this  doctrine  rests  are  thus  clearly  and  admirably 
stated  in  Lord  Ellenborough's  judgment  in  the  case  of 
Haywood  v,  Rodgers: — "It  certainly,"  said  his  Lordship, 
"  would  have  some  weight  in  guiding  the  judgment  of  the 
underwriter  to  know  how  old  the  ship  was :  where  she  was 
built,  whether  originally  British  or  foreign ;  what  was  the 
form  of  her  construction,  whether  clinker  built  or  not, 
whether  copper  bottomed  or  not;  what  repairs  she  had 
received,  and  when,  and  in  what  dock  those  repairs  were  done 
to  her,  and  how  lately  before  the  voyage  insured ;  and  if  the 
voyage  were,  as  this  was,  a  voyage  home,  what  accidents  the 
ship  had  met  with  on  the  outward  voyage.  All  this  may  be 
very  proper  and  convenient  for  an  underwriter  to  be  informed 
of,  before  he  takes  upon  him  the  risk,  and  all  this  may  be 
asked  of  the  assured ;  and  if  he  should  withhold,  on  being 
asked  for  it,  any  material  part  of  such  required  information, 
his  policy  could  not  be  sustained  for  a  moment ;  for  such  a 
suppression  would  be  a  fraudulent  concealment  of  material 
facts,  which  has  always  been  considered  as  avoiding  the 
policy.  But  the  question  is,  Is  it  the  duty  of  the  assured,  in 
the  first  instance,  and  as  a  condition  precedent  on  his  part,  to 
inform  the  imderwriter  of  all  these  circumstances  to  the 
extent  of  his,  the  assured's,  own  actual  knowledge  on  the 
subject?"  His  Lordship  answers  this  question  in  the 
negative. 

1  Gandy  v,  Adelaide  Mar.  Ins.  Co.  {coram  Q.  B.),  25  L.  T.,  N.  S.  742. 
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More  than 
enough. 


Inherent  vice.  On  the  Same  principle  the  assured  on  perishable  goods  is 
not  bound  to  make  any  disclosure  as  to  whether  they  were 
in  a  damaged  condition;  and  yet,  if  they  haye  been  put 
on  board  in  such  a  state  as  to  produce,  e,  g.^  spontaneous  com- 
bustion, and  are  thereby  consumed,  the  assured  can  make 
no  claim  in  respect  of  the  loss  which  he  has  himself  thus 
occasioned.^ 

Upon  the  same  principle  it  has  been  decided  that  the 
assured  need  not,  unasked,  disclose  all  the  bygone  calamities 
that  have  befallen  the  ship,  or  produce  his  whole  portfolio 
of  letters;  it  is  enough,  in  the  first  instance,  if  he  com- 
municates fully  and  truly  all  material  facts  relative  to  the 
state  the  ship  was  in,  at  the  time  the  last  intelligence  left 
her;  and  it  is  for  the  underwriters  to  require  further 
information  if  they  wish  it,  especially  where  the  letter  laid 
before  them  expressly  refers  to  a  prior  commimication  as 
to  the  state  of  the  ship  in  the  earlier  part  of  the  same 
voyage.^ 

Although  it  be  fatal  to  misrepresent  that  previous  under- 
writers have  taken  the  proposed  risk  at  the  same  or  a  lower 
premium  than  that  offered,'  yet  the  assured  is  not  bound  to 
disclose  the  estimate  formed  by  other  underwriters  of  the 
risk,  that  they  have  declined  it,  or  what  their  apprehensions 
or  opinions  were  respecting  it.*  Nor  need  he  communicate 
the  fears  and  apprehensions  of  foreign  correspondents :  it  is 
enough  to  state  the  facts  on  which  such  apprehensions  are 
founded.* 

''The  assured,"  says  Lord  Mansfield,  ''need  not  disclose 
what  lessens  the  risk  agreed  and  understood  to  be  run." 

Thus,  to  take  the  instances  furnished  by  his  Lordship: 
"  If  the  underwriter  insures  for  three  years,  he  needs  not  to 
be  told  any  circumstances  to  show  it  may  be  over  in  two : 


Apprehen- 
sionB. 


Nor  "what 
lessens  the 
risk. 


1  Boyd  V,  DaboiB,  3  Camp.  133. 

2  Freeland  r.  Glover,  7  East,  467. 
»  Sibbald  r.  HiU,  2  Dow's  P.  C. 

263. 
«  So  held  in  the  United  States : 


Buggies  t*.  General  Int.  Ins.  Co.,  4 
Mason,  74;  Clason  v.  Smith,  3  Wash- 
ington's Ciro.  B.   166 ;  1   Phillips, 
no.  578. 
*  BeU  r.  Bell,  2  Camp.  476. 
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80  if  he  insures  a  Toyage,  with  liberty  of  deviation,  he 
needs  not  to  be  told  what  tends  to  show  there  will  be  no 
deviation."^ 

Material  facts,  brouffht  to  knowledge  after  orders  given  to  Sabrequently 

.  •  ,  m  ttcqi  'red 

insure,  ought  to  be  forwarded  with  the  utmost  degree  of  knowledge, 
reasonable  diligenoe,  so  as  to  reach  before  the  contract  is 
actually  made.^    And  if  the  countermand  is  not  in  time, 
owing  to  the  fraud,  negligence,  or  mistake  of  the  agent,  the 
agent's  fault  will  be  that  of  the  principal. 

As  there  is  a  complete  contract  as  soon  as  the  slip  is 
initialed,  the  policy  is  not  defeated  by  the  non-communica- 
tion of  anything  coming  to  the  knowledge  of  the  assured 
after  that.^ 


The  materiality  of  the  facts  concealed  is  a  question  mainly  Materiality  of 

ulO  COZlCGftl' 

for  the  jury^  whose  finding  thereon  is  not  lightly  disturbed  ment— how 
by  the  Courts,  ujiless  it  be  against  the  weight  of  evidence,  ^^^^' 
or  be  the  result  of  erroneous  direction  by  the  judge  presiding 
at  the  trial.* 

Whether  the  jury,  in  forming  their  judgment  upon  the  Evidence  of 
materiality  of  the  fact  concealed,  may  be  assisted  by  the  neaseB. 
evidence  of  skilled  witnesses,  such  as  brokers,  underwriters, 
&c.,  called  to  give  their  opinion  whether  the  fact,  in  their 
judgment,  was  likely,  if  communicated  to  the  underwriter, 
to  have  materially  influenced  him  in  his  estimate  of  the 
risk,  is  a  question  that  has  been  very  much  canvassed  in 
this  country,  and  must  be  regarded  as  still  xmdecided. 


^  Carter  v.  Boehm,  3  Burr.  1909. 

'  Grieve  r.  Yoimg,  Millar  on  Ins. 
65 ;  and  see  the  cases  in  the  United 
States,  coUected  by  Mr.  Phillips,  vol. 
i.,  no.  561. 

'  lonides  v.  Pacific  Ins.  Co.,  L.  R., 

6  Q.  B.  674  ;  Cory  v.  Paton,  L.  B., 

7  Q.  B.  304;  Lishman  r.  Northern 
Marit.  Ins.  Co.,  L.  B.,  8  C.  P.  216; 


10  C.  P.  189;  Waker.  Atty,  4  Taunt. 
493. 

*  See  Wnies  v.  Glover,  1  B.  &  P. 
K.  B.  14  ;  Bridges  v.  Hunter,  1  M. 
&  Sel.  15 ;  Elton  r.  Larkins,  8  Bmg. 
198 ;  Westbury  v.  Aberdein,  2  M.  & 
W.  267;  Mackintosh  V.  Marshall,  11 
M.  &  W.  116;  Stribley  v.  Imperial 
Mar.  Ins.  Co.,  1  Q.  B.  Div.  607. 
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Lord  Ifansfield,^  Sir  Vicary  Gibbs,^  and  Lord  Denman,' 
haye  maintained  that  the  evidence  is  inadmissible,  on  the 
ground  that  it  is  not  a  question  of  science  in  which  scientific 
men  will  mostly  think  alike,  but  a  question  of  opinion, 
liable  in  the  most  reasonable  minds  to  be  affected  bj  fancy, 
and  in  which  the  diversity  might  be  endless ;  that  it  is  a 
mere  statement  of  the  views  entertained  by  the  witness  of 
matters  of  legal  and  moral  obligation,  and  on  the  manner  in 
which  others  would  probably  be  influenced  if  the  parties 
had  acted  in  one  way  rather  than  another ;  finaUy,  that  it 
is  an  opinion  which,  however  rightly  formed,  could  only  be 
drawn  from  the  same  premises  from  which  the  Court  and 
jury  were  to  detennine  the  cause,  and  therefore  is  irrelevant 
and  improper  in  the  mouth  of  a  witness. 

On  the  other  hand,  Lord  Kenyon,*  Holroyd,  J.,*  Lord 
•Tenterden,®  and  Tindal,  C.  J.,^  have  all  held  this  evidence 
admissible  ;  and  it  has  also  been  admitted  without  objection, 
in  two  reported  cases,  which  came  respectively  before  Sir 
James  Mansfield^  and  Lord  Ellenborough,^  in  the  former  of 
which  it  had  a  material  influence  on  the  judgment,  both  of 
the  Court  and  jury. 

The  grounds  upon  which  these  learned  persons  have  held 
the  evidence  admissible,  are  that  in  questions  on  the  arts 
and  sciences,  the  evidence  of  persons  versed  in  those  arts  is 
daily  admitted ;  that  the  materiality  of  any  matter  can  only 
be  ascertained  by  the  evidence  of  persons  conversant  with 
the  subject-matter  of  inquiry;  and  that  neither  judge  nor 
jury  could  arrive  at  a  proper  conclusion  on  such  a  point  if 

^  In  Garter  r.  Boelim,    3   Burr.  '  Kickards  v.  Murdock,  10  B.  & 

1909.  Cr.  527. 

•  At  N.  P.,  in  DurreU  r .  Bederley,  '  Chapman  r.Walton,  10  Bing.  67. 
1  Holt,  283.  See  also  Elton  t;.  Larkins,  6  C.  &  P. 

9  In  GampbeU  r.  Bickards,  6  B.  392,  tried  the  year  before  the  decision 

So  Ad.  840,  the  latest  case  on  the  of  Chapman  r.  Walton,  and  CampbeU 

point.  V,  Bickaids. 

*  Chaurand  v.  Angerstein,  Peake's  ^  Littledale  v,  Dixon,  1  B.  &  P. 
N.  P.  43.  N.  B.  161. 

>  Berthon  v.  Loughman,  2  Stark.  '  Haywood  v.  Rodgers,  4  East, 

229.  .  690. 
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unassisted  by  the  evidence  of  skilled  witnesses,  because 
they  could  not  have  the  experience  upon  which  alone  a 
judgment  could  be  satisfactorily  formed. 

Ajei  f ar  as  judicial  decisions  are  concerned,  the  law  in  the  In  the  United 

.  States. 

United  States  on  this  point  is  in  the  same  unsettled  state  as 
our  own ;  but  the  more  recent  authorities  in  that  country, 
including  Chancellor  Kent,^  Story,  J.,^  and  Judge  Duer,^  are 
aU  in  favour  of  the  admissibility  of  this  evidence. 

The  arguments  in  favour  of  the  admission  of  this  evidence 
far  outweigh  in  the  opinion  of  Mr.  Amould  those  which  have 
been  urged  against  it.  As  a  matter  of  practice,  the  evidence 
of  underwriters  and  brokers  on  such  questions  is  being  more 
and  more  resorted  to,  sometimes  on  both  sides,  and  frequently 
by  one  side  without  objection  by  the  other,  the  judge  making 
no  difficulty  when  no  objection  is  made  by  counsel. 

The  burthen  of  proof  of  concealment  lies  on  him  who  Onus  et  modus 
pleads  it.  No  doubt  it  must  have  been  a  question  of  some  ^^ 
difficulty,  so  long  as  parties  to  the  cause  could  not  be 
examined  as  witnesses,  how  far  the  defendant  was  obliged 
to  carry  his  negative  evidence  before  the  presumption  was 
sufficiently  turned  in  his  favour  to  compel  the  plaintiff  to 
produce  rebutting  evidence.  In  the  present  state  of  the  law 
it  would  not  be  safe  for  the  underwriter  defending,  if  the 
policy  was  effected  with  him  personally,  to  refrain  from 
giving  evidence  in  person  under  this  plea.  It  must  more- 
over be  proved  on  his  behalf, — 1,  that  the  facts  were  known 
to  the  plaintiff  before  the  initialing  of  the  slip ;  and,  2,  that 
these  facts  were  of  such  a  nature  that,  if  communicated, 
it  is  unreasonable  to  suppose  that  the  underwriter  would 
have  taken  the  risk,  at  all  events,  on  the  same  terms.^ 

^  3  Kent,  Com.  284,  note.  ^  Per  Blaokbnm,  J.,  in  lonides  r. 

'  Per  Story,  J.,  in  H'Lan&han  v.  Pender,  L.  B.,  9  Q.  B.  631 ;  and  in 

Universal  Ins.  Co.,  1  Peter's  S.  C.  B.  Stiiblej  v.  Imperial  Marine  Ins.  Co., 

188,  cited  in  2  Dner,  786.  1  Q.  B.  Diy.  507 ;  2  Duer,  Ins.  685, 

>  2  I>ner,  Ins.  783-789.  686. 

M  •  .  Q  Q 
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The  law  of  Upon  the  difioovery  of  the  fact  that  the  contract  has  been 

relation  to       induced  bj  conceabnenty  arise  the  right  and  duty  of  the 

^ 1.  party  deceived  to  elect  whether  he  will  a£5nn  or  disaffirm 

the  contract.  The  law  touching  this  right  and  duty  was 
considered  by  the  Court  of  Appeal  in  relation  to  the  facts  in 
Morrison  r.  The  Universal  Marine  Ins.  Co.^  The  London 
broker  of  the  plaintiff,  being  informed  of  an  entry  in  a 
Liverpool  newspaper,  copied,  as  it  afterwards  appeared, 
from  Lloyd's  List,  that  The  Cambria^  qy.  CameOj  from  New 
Orleans,  was  agroimd  on  the  North  Breakers,  suppressed  all 
mention  of  it  to  the  defendants,  who,  in  ignorance  of  it, 
accepted  the  risk,  and  initialed  the  slip  on  the  12th  of 
October.  Two  hours  afterwards  the  defendants'  imder- 
writer  met  the  broker  in  Lloyd's  rooms,  and  drew  the 
attention  of  the  latter  to  the  entry,  who  admitted  that  he 
had  had  knowledge  of  the  entry  for  some  time.  The  policy 
duly  executed  was  delivered  out  by  the  defendants  to  the 
broker  on  the  15th,  without  protest  or  observation.  On 
the  19th  it  was  known  that  the  ship  was  lost,  and  on  the 
20th,  the  defendants  informed  the  broker  that  they  did  not 
hold  themselves  liable  on  the  policy.  It  was  contended  on 
the  part  of  the  plaintiff  that  the  defendants  by  delivering 
out  the  policy  under  the  circumstances  without  protest  had 
irrevocably  made  their  election  to  stand  by  the  contract. 

Blackburn,  J.,  at  the  trial,  told  the  jury  that  the  defen- 
dants upon  coining  to  a  knowledge  of  the  concealment  might 
elect  either  to  go  on  with  the  contract  nevertheless,  or  to 
return  the  premium  and  announce  that  they  did  not  consider 
themselves  bound  by  the  policy :  but  that  they  were  bound 
to  make  their  election  within  a  reasonable  time.  And  he 
put  the  question  to  the  jury,  whether  the  defendants  in 
delivering  out  the  executed  policy  meant  to  elect  to  go  on 
with  the  contract.    The  jury  answered  this  in  the  negative. 

The  Court  of  Exchequer  (Martin,  Bramwell,  and  Cleasby, 
BB.)  were  of  opinion  against  the  defendants.    But  the  Court 

1  Horrison  v.  Uniyersal  Mar.  Ins.  Co.,  L.  B.,  8  Ex.  40,  197. 
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of  Appeal  reversed  the  judgment  below,  and  in  stating  the 
law  rejecting  election  they  adopted  the  observations  of  the 
same  Court,  made  in  Clough  v.  London  and  North  "Western 
Bailway  Company,  on  appeal,^  a  ease  of  electing  to  avoid  a 
contract  on  the  ground  of  fraud.  In  that  case  it  was  said : 
"  The  fact  that  the  contract  was  induced  by  fraud  did  not 
render  the  contract  void  or  prevent  the  property  from 
passing,  but  merely  gave  the  party  defrauded  a  right,  on 
discovering  the  fraud,  to  elect  whether  he  would  continue 
to  treat  the  contract  as  binding,  or  would  disaffirm  the 
contract  and  resume  his  property.  The  contract  continues 
valid  till  it  is  avoided  by  election;  election  is  made  by 
express  words  or  by  act;  but  an  election  once  made  shaU 
be  determined  for  ever.  "We  think  the  party  defrauded  may 
keep  the  question  open  so  long  as  he  does  nothing  to  affirm 
the  contract.  So  long  as  he  has  made  no  election,  he  retains 
the  right  to  determine  it  either  way,  subject  to  this,  that  if 
in  the  interval,  whilst  he  is  deliberating,  an  innocent  third 
party  has  acquired  an  interest  in  the  property,  or  if  in 
consequence  of  his  delaying,  the  position  even  of  the  wrong- 
doer is  affected,  it  will  preclude  him  from  exercising  his 
right  to  rescind.  And  lapse  of  time,  without  rescinding, 
will  furnish  evidence  that  he  has  determined  to  affirm  the 
contract;  and  when  the  lapse  of  time  is  great,  it  probably 
would  in  practice  be  treated  as  conclusive  evidence  to  show 
that  he  has  so  determined."  Applying  these  principles  to 
the  case  before  them,  and  finding  it  clear  upon  the  evidence 
that  the  plaintiff  had  suffered  no  injury  by  the  delay  and 
silence  of  the  defendants,  and  so  far  from  having  been 
deterred  thereby  from  making  further  insurances,  that  he 
had  tried  to  do  so  and  been  unable,  the  Court  held  that  the 
election  on  the  part  of  the  defendants  was  in  due  time,  and 
consequently  that  the  policy  was  void.^ 

^  Clongh  V,  London  and   North      pared  by  Loid  Blackburn. 
Westem  Rail.  Co.,  L.  R.,  7  Ex.  34.  «  Morriaon  v.  Universal  Mar.  In». 

The  judgment  in  this  case  was  pre-      Co.,  L.  B.,  8  Ezch.  197. 
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